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Definition. 

A  breaking  and  entering  the  M ansion-House  of  another 
in  the  Night,  with  Intent  to  commit  some  Felony 
within  the  same*  -  -  -  $  1« 

1.  fVhat  a  breaking.  *  -  -  §  2« 
There '  must  be  a  Breach  procured  by  the  Act  of  the 

Felons,  ib.  Not  sufficient  if  Door  left  open  and 
Thieves  enter.  Aliter  of  Chimnies.  But  sufficient 
if  Door  procured  to  be  opened  by  Fraud,  ii.  Even 
through  the  Medium  of  legal  Process,  ib.  Or  by 
any  false  Suggestion  or  Pretence,  ib.  Or  by  Con« 
spiracy  with  those  within,  ib.  Or  Threat  of  Force 
to  them.  ib. 

But  if  the  Owner  from  Fear  throw  Money  to  the 
Thieves  without,  no  Burglary,  but  Larceny  or  Rob- 
bery, ib. 

What  a  sufficient  Breach  of  the  House  in  Fact.      $  3. 

Taking  out  Pane  of  Window,  drawing  Latch,  turning 
the  Key  of  Door  locked  on  the  Inside,  &c.  ib. 

Pushing  open  Trap  Door  over  a  Gateway  which  was 
kept  closed  by  its  own  Weight,  ib.  Aliter  where 
Glass  of  Window  broken  but  not  the  Shutter,  ib. 

Or  where  Wall  of  Curtilage  broken  or  overleapt.  ib. 

But  breaking  a  Door  in  the  Inside  sufficient.  §  4. 

Though  by  one  who  lived  in  the  House,  ib. 

Qu.  of  a  Guest  at  an  Inn  breaking  his  own  Chamber? 

ib. 
Breaking  Fixtures  within,  though  annexed  to  the  Free^ 

hold,  not  sufficient.  -  «  -        $  5. 

Entry  by  Day  or  Night,  and  afterwards  breaking  out  in 

the  Night,  declared  Burglary  by  Stat.  12  Ann.  c.  7. 

$6. 

2.  JVhat  an  Entry,  «  '*  -^  $  7* 

aQ  If 
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If  ap.y;Pfrt't>Fthe  Body  be  within  the  House.         §  T. 

p^'i{6y*rnstrument  holden  in  the  Hand  and  inserted 

•  (or  the  Purpose  of  committing  a  Felony,  ibn  Qu.  as 

.•  •/;./.  .-*•       to  a  Gun   discharged   at   some    Distance   into  the 

'•;\*-'''  House?  ib. 

Entry  need  not  be  at  same  Time  as  breaking,  ib* 
3.  What  a  Mansion  or  Dwelling-house.  -  $  8. 

i.  What  Buildings  are  included  in  this  Term.         §  9. 
Every  House,  Chamber,  Room,  &c.   for  dwelling, 
however  situated,  ib.  But  not  a  Booth  or  Tent,  ib* 
All  Outhouses  Parcel  of  the  Messuage,  or  within  the 
Curtilage  and  occupied  with  it,  though  not  under 
the  same  Roof.  -  -  -  $  10. 

Aliter,  if  there  be  a  distinct  Occupation,  though  un- 
der the  samp  Roof,  or  within  the  same  common 
Fence,  ib. 
ii.  What  Inhabitaney  is  required.  -  $  11. 

Need  not  be  continued  if  usjial,  or  at  certain  Times 
of  the  Year.  ib.     But  there  must  be  animus  re- 
vertendi*  ib. 
A  mere  casual  Inhabitancy  not  sufficient,  ib. 
What  a  beginning  to  inhabit.  -  $  12. 

Not  the  putting  the  House  into  a  Workman's  Hands 
to  repair,  ib.  Nor  putting  in  all  the  Tenant's  Fur- 
niture, if  he  never  slept  there,  ib.    Nor  even  a 
sleeping  there  by  Strangers  or  Workmen,  for  a 
particular  Purpose,   being  none  of  the  Owner's 
Family,  ib.     Nor   even   by  a  Servant  for  three 
Weeks  before,  he  being  placed  there  merely  as  a 
Guard  at  Night,  not  living  there  in  the  Day-time, 
nor  the  Owner  ever  intending  to  inhabit  it.   ib. 
Aliter,  where  an  Executor  sent  his  Servants  into  • 
the  House  to  inhabit  generally,  though  he  never 
slept  there,  ib. 
4.  To  whom  the  Mansion  shall  be  said  to  belong.         §  13. 
General  Rule.  ib. 
I.  What  an  inhabiting  suo  jure.  -  -         $  14. 

By  Servants,  or  Officers,  for  their  Employers*  ib. 
By  Guests  for  their  Hosts.  -  -  $15. 

Qu.  the  Case  of  a  Guest  opening  his  own  Chamber 
Door?  ib. 

By 
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By  Wife  or  Family  for  Husband,  &c«  )  16. 

ii«  What  Severance  of  Occupation  in  the  same  House  will 

make  so  many  several  Mansions  in  Law.       ^17. 

By  Partners;  though  Rent  and  Taxes  paid  out  of 
joint  Stock,  ib.  Difference  between  temporary 
Partitions  between  two  Strangers,  and  between  a 
Stranger  and  the  Owner,  where  one  departs,  ib. 

Chambers  in  Inns  of  Court  several  Mansions^  though 
Owner  inhabits  in  the  same  Stsdrcase.  ib. 

Inmates  entering  by  same  common  Door  with  Owner 
have  no  separate  Mansion.         -  -        §  18. 

.  Aliter,  if  Owner  do  not  dwell  there,  or  have  a  sepa- 
rate Entrance,  ib.    In  which  case  another  Apart- 
ment of  the  Inmate^  though  at  a  Distance  from  his  ^ 
Chamber  where  he  slept,  is  Part  of  his  Mansion,  ib. 

If  Owner  inhabit  and  enter  by  the  same  common 
Door,  he  cannot  commit  Burglary  in  the  Lodger's 
Apartments,  ib.  But  mere  Occupation  of  the 
Owner,  without  inhabiting  Part  of  House,  makes 
no  Difference  as  to  Inmates.  -  .M^. 

If  Part  of  a  House  be  severed  by  Lease,  and  a  distinct 
Entrance,  and  Lessee  do  not  inhabit  it,  no  Burg-    . 
lary  can  be  committed  therein.  -  }  20. 

Aliter^  if  there  be  the  same  common  Entrance  with 
the  Owner  to  Part  of  what  is  so  let.  ib* 

5.  What  a  breaking,  i3^c.  in  the  Night.  -         ,   }  21, 
Not  in  the  Twilight,  ib.    Aliter  by  Moonlights    Break- 
ing one  Night  and  Entry  another,  sufficient,  ib. 

6.  As  to  the  Intent.  -  -  -  §  22, 
The  breaking,  &c.  must  be  with  Intent  to  commit 

some  Felony  within  the  House,  ib.  Aliter,  where 
it  vas  to  get  Money  before  taken  by  Breach  of 
Trust,  ib.  Or  to  recover  Goods  for  the  supposed 
Owner,  ib. 
Qu.  if  Intent  laid  to  rescue  smuggled  Goods  made 
Felony  by  Statute?  Semble  sufficient,  as  to  commit 
Rape.  ib. 

Trial.  -  -  -  -  }  23. 

Indictmenty 


[ 
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Indictment^  Appeal^  Evidence^  and  Ferdict.  *        §  24. 

Form  of  Indictment,  ib.  It  must  be  charged  burglari' 
Qusly  breaking  and  entering,  ib*  In  a  Dwelling-house* 
ib.  To  whom  belonging,  ib.  In  the  Night;  the  Hour 
to  be  laid.  ib. 

Ilntent.  .  •  .  .  }  25. 

If  stealing  alleged,  and  Intent  to  steal  only  proved,  not 
sufficient,  ib.  Aliter,  if  Intent  only  alleged,  and 
Fact  proved,  ib.  If  Intent  were  only  to  commit 
Trespass,  not  sufficient,  ib.  Nor  if  Intent  to  commit 
one  Felony  laid,  and  Proof  of  another,  ib. 

But  sufficient  always  to  allege  the  Felony  actually  com- 
mitted, ib. 

The  same  Fact  may  be  laid  with  different  Intents.    J  26. 

Other  Offences  compounded  with  Burglary  laid  in  the 

same  Indictment.  .  .  .  (  ST'* 

Verdict  and  Judgment.  -  -  -  ^  28* 

How  to  be  entered  where  Acquittal  of  Part  of  the 
Charge,  ib. 

Auterfoits  acquit,  where  pleadable  to  a  second  Indie* 

ment  for  same  Burglary,  with  a  different  Intent.  }  29. 

Ckrgy  and  Punishment.         -  -  -  J  30. 

Reward.    Certificate,  ib. 

Having  Implements  for  Housebreaking  in  Possession,  ib. 


burglary. 

^  1.         TJURGL  ARY,  which  is  derived  from  the  German  burg, 
Definition.         JLJ  a  house,  and  laron  or  latro,  a  thief,  is  a  felony  at  com- 

iHale  549  &c.  ™^^  ^^^)  ^^^  ^^  generally  defined  to  be, — A  breaking  and 
Sum.  79.  entering  the  mansion-house  of  another,  in  the  night,  with 

1  Hawk.  ch.  38.  jj^^^jj^  ^q  commit  some  felony  within  the  same,  whether  such 
4  Blac.Com^4.  intent  be  executed  or  not.    The  learning  upon  this  subject 

l^ac  Abi?  539  ^^^  ^^^  ^^  exhibited  under  the  several  parts  of  this  defini- 
Croi])pt.Ju8t,31.  tion. 

1.  What  is  a  breaking. 

2.  An  entering^ 

3.  A  mansions-home. 

4.  Of  whom. 

5.  In  the  night. 

6.  As  to  the  intentn 

!•  There 
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1.  There  must  be  a  breach  of  the  hduse  made  or  procured  Ch.  XV.  $  % 
fay  die  act  of  the  felons;  and  this  either  by  construction  of      Breaking. 
law,  or  by  actual  force.  7"^] 

But  thou^  generally  speaking  every  entry  by  a  trespasser  i  Hale,  551, 3, 
be  a  breaking  in  law,  yet  that  is  not  sufficient  in  this  case;  ^'  ^gi^^^^A^' 
tor  the  words  of  the  indictment  are,  feloniously  and  burgla- 1  Hawk.  ch.  sa 
riously  broke,  &c.  Therefore  if  the  door  or  window  be  left*,;*-  ^"™-  ®9»J* 

J,,.-  ,-  ,  ,.,      1  Bac.  Abr.  539. 

open,  and  the  tmet  enter  and  take  away  the  goods  m  the  4  Blac.Com.226. 

nicht,  that  will  not  constitute  a  burirLuy.    Though  it  is  Dalt.ch.l5l.8.3. 

?         •      T      !_•  /■  .  1  .  .  .   .  1   CromptJuat32. 

otherwise  if  a  thief  enter  by  a  chimney,  because  it  is  as  much 

inclosed  as  the  nature  of  the  thing  will   admit  of.     To 

amount  to  a  breaking  within  this  branch  of  the  definition,  the 

entrance  must  be  obtained  either  by  fraud,  conspiracy,  threat, 

or  force;  these  will  be  illustrated  by  different  examples. 

Thieves  having  an  intent  to  rob  raised  the  hue  and  cry.  By  fraud. 

and  brought  the  constable,  to  whom  the  owner  opened  the  \  ^^\^^^'^ 

door;  and  when  they  came  in  they  bound  the  constable  and  3  Inst  64. ' 

robbed  the   owner;    held   burglary.     So  if  admission  belg'JJ^^®^*     ^ 

gained  under  pretence  of  business:  or  if  one  take  lodgings  Kel.  44.  82. 

with  alike  felonious  intent,  and  afterwards  rob  the  land- ? ^^V^**™* ^P^» 

f.  1>4.  Leinott's 

lord:  for  the  entrance  was  gained  by  fraud;  and  the  law  case,  KeL42. 
win  not  endure  to  have  its  justice  defrauded  by  such  evasions.  S""^*^*®  ^^t* 
By  the  same  reasoning,  getting  possession  01  a  dwelling-house  Sess.  Pap.  73a 
by  a  judgment  against  the  casual  ejector,  obtained  by  false  Ptf*^  *"*^  ^®^* 
affidavits  without  any  colour  of  tide,  and  then  rifling  the  KeL  ^, 
house,  was  ruled  to  be  within  the  statute  against  breaking  ^^^  ^*|f' 
the  house  and  stealing  goods  therein.  tit  Larceny. 

At  the  Old  Bailey  sessions  before  Easter  term  1704,  Ann  Ann  Hawkins's 
Hawkins  wa^  indicted  of  burglary:  and  upon  evidence  it  S^^^c^c*^- * 
appeared  that  she  was  acquainted  with  the  house,  and  knew 
that  the  family  were  in  the  country.  That  meeting  with  the 
boy  who  kept  the  key,  she  desired  him  to  go  with  her  to  the 
house,  and  to  induce  him  promised  him  a  pot  of  ale.    The 
boy  accordingly  went  with  her,  opened  the  door,  and  let  her 
in.  She  then  sent  the  boy  for  the  pot  of  ale,  robbed  the  house, 
and  went  off.     This  being  in  the  night-time.  Holt  C.  J., 
Tracy,  and  Bury  adjudged  it  to  be  clearly  burglary  in  the 
woman;  for  she  prevailed  with  the  boy  by  fraud  to  open  the 
door  with  intent  that  she  might  rob  the  house:  and  Lord  Ante,  Kel. 42. 8^ 
Holt  relied  upon  Le  Mott^s  case.  ^^* 

How 
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Ch.  XV.  $  %       How  far  it  might  be  considered  as  a  breaking,  if  a  servant 
Breaking,      acting  in  confidence  and  with  the  assent  of  his  master  let  rob- 
£?ginffton'8      bers  in  by  agreement  with  them  to  steal,  but  in  truth  with  a 
case,  tit  view  to  their  apprehension,  was  the  subjectof  much  debate  and 

pc^  494  *"      doubt  in  Eggington's  case ;  which  is  elsewhere  set  forth. 
My  coMpiraty.        In  the  next  place,  if  A.  the  servant  of  B«  conspire  with  C. 
1  Hale,  553.      ^  j^j  jjj^j  jjj  ^  ^ob  B.,  and  accordingly  A.  in  the  night-time 

opens  the  door  or  window  and  lets  him  in;  this  is  burglary 

in  C;  but  according  to  Dalton,ch.  99.  only  larceny  in  A.: 

Burnet's  MS.    yet  by  Lord  Hale,  it  seems  to  be  burglary  in  both;  for  if  it 

um.     ,   .  *ccjj^  burglary  in  C*,  it  must  needs  be  so  in  A.,  because  he  is 

1  Hawk.  ch.  38. present  and  aiding C.  to  commit  the  offence:  and  Hawkins, 

**  '  '  who  is  of  the  same  opinion,  compares  it  to  the  case  where 

divers  come  to  commit  burglary,  and  some  stand  to  watch  in 
1  Hale, 439. 534,  adjacent  places,  and  others  enter  and  rob:  for  in  all  such 
'      ^  '  cases  the  act  of  one  is  in  judgment  of  law  the  act  of  alL 

joah.  Cornwall's     Joshua  Cornwall  was  indicted  with  another  person  for 

lo^lt  T^r^  433*11  ^^''S^^'y »  *^^  *^  appeared  that  he  was  a  servant  in  the  house ; 
4Blac.Coni.22r]  and  in  the  night-time  opened  the  street  door  and  let  in  the 

other  prisoner,  who  robbed  the  house:  after  which  Cornwall 

opened  the  door  and  let  the  other  out,  but  did  not  go  out 

with  him*    It  was  doubted  at  the  trial  whether  this  were 

burglary  in  the  servant,  he  not  going  out  with  the  other. 

But  afterwards  at  a  meeting  of  all  the  judges  at  Serjeants' 

Inn,  they  were  unanimously  of  opinion  that  it  was  burglary 

in  both:  and  accordingly  Cornwall  was  executed. 

By  threat*.  There  may  also  be  a  breaking  in  law,  where,  in  conse* 

1  H^e^  553.^^  9^^^^^  ^^  violence  commenced  or  threatened  in  order  to 

Crompt  32.       obtain  entrance,  the  owner,  either  from  apprehension  of  the 

a.  4*poit^8.  7^  force,  or  with  a  view  more  effectually  to  repel  it,  opens  the 

door,  through  which  the  robbers  enter. 
Sum.  81.  But  if  the  owner  only  thr»w  his  money  out  of  the  house 

1  Hawk^Th^Ss!  ^  ^^^  thieves  who  assaulted  it,  this  would  not  be  burglary: 
3.3.  (Contra  though  if  the  money  were  taken  up  in  the  owner's  presence, 
^3^  s^v^ 59  **  would  be  robbery.  In  all  other  cases  where  no  fraud  or 
Crompt  31.       conspiracy  is   made  use   of,   or  violence   commenced   or 

threatened,  in  order  to  obtain  an  entrance,  there  must  be  an 
$inn.  80.  actual  breach  of  some  part  or  other  of  the  house;  though  it 

need  not  be  accompanied  with  any  violence  as  to  the  manner 
of  executing  it. 

As^ 
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As  to  what  shall  be  considered  as  a  sufficient  breach  of  the  Ch.  XV.  $  3. 

house  in  point  of  fact.  Breaking. 

The  breaking  a  window,  taking  a  pane  of  glass  out  by         ^  3^ 
drawing  or  bending  the  nails  or  other  fastening,-  the  drawing  Breach  ofvihat 
a  latch  where  the  door  is  not  otherwise  fastened,  Packing ^''^l^g^^' 
c^n  a  lock  with  a  false  key,  putting  back  the  lock  of  a  door  l  Hale,  552. 
or  £sistening  of  a  window  with  an  instrument,  tuning  ^^^  4  BiL.Com  226. 
key  where  the  door  is  locked  on  the  inside,  or  unloosing  any  Hutt  20.  Dalt 
other  fastening  which  the  owner  has  provided;  are  aJl  ^*  crompt^juit. 
stances  of  a  breaking*  31.  b. 

On  an  indictment  for  burglary  in  the  dweUing4iouse  of  Wm.  Brown's 
George  Aldridge,  it  appeared  that  the  place  which  the  pri*  gp,  /^^  17-99, 

soner  entered  was  a  mill  imder  the  same  roof  and  within  the  cor.  BuUer  J. 

ivis 
same  curtilage  as  the  dwelling-house.     Through  the  mill 

was  an  open  entrance  or  gateway  capable  of  admitting  wag- 
gons, and  intended  for  the  purpose  of  loading  them  more 
easily  with  flour,  through  a  large  aperture  or  hatch  over  the 
gateway  communicating  with  the  floor  above.  -This  aperture 
was  closed  by  folding  doors  with  hinges  which  fell  over  it, 
and  remained  closed  by  their  own  weight,  but  without  any 
interior  fastening;  so  that  those  Mrithout  under  the  gateway 
could  push  them  open  at  their  pleasure  by  a  moderate  exer« 
tion  of  strength.  In  this  manner  the  prisoner  was  proved  to 
have  entered  the  mill  in  the  night,  with  the  evident  intention 
of  stealing  the  flour.  And  Buller  J.  held  this  a  suflicient 
breaking  to  constitute  the  offence;  and  the  prisoner  was 
accordingly  convicted. 

Where   a  glass   window   was  broken,   and  the  window  Roberts's  all&s 
opened  with  the  hand,  but  the  shutters  in  the  inside  were  case"^0^^.\e- 
not  broken;  this   was   ruled  burglary   by    Ward  Ch.    B., fore HiLT. I702. 
Powis,  and  Tracy  Js.  and  the  Recorder.  But  they  thought  ^^  '^*^>'  ^^ 
this  the  extremity  of  the  law:  and  on  a  subsequent  confer- 
ence. Holt  C.  J.  and  Powell  J.  doubting,  and  inclining  to 
another  opinion,  no  judgment  was  given. 

Lord  Hale  says,  that  by  the  22  Ass.  95.,  which  defines  1  Hale,  559. 
burglary  to  be  a  breaking  of  houses,  churches,  walls,  courts,  ?u^  31  °*^*' 
or  gates,  in  time  of  peace;  it  seems  that  if  a  man  have  a  wall 
about  his  house  for  its  safeguard,  and  a  thief  in  the  night 
break  the  wall  or  the  gates  diereof,  and  finding  the  door  of 
the  house  open  enter  the  house;  this  is  burglary;  but 
otherwise  if  he  had  come  over  the  wall  of  the  court  and 

found 
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Ch.  XV.  $  3.  found  the  door  of  die  house  open.  He  states  this  doubdngly ; 

BreMng.      anj  the  book  to  which  he  refers  seems  more  properly  to 

ride  po0t.  s.  a  supply  to  the  walls  or  gates  of  a  city  than  to  a  private  house: 

and  therefore  this  latter  application  of  it  never  seems  to  have 
had  any  audiority  to  support  it.  But  at  any  rate  the  distinc- 
tion between  breaking  and  coming  over  the  wall  or  gate  is 
very  refined ;  for  if  it  be  part  of  the  mansion,  for  the  purpose 
of  burglary,  and  be  inclosed  as  much  as  the  nature  of  the  thing 
will  admit  of,  it  seems  to  be  immaterial  whether  it  be  broken 
'  or  over-leapt,  and  more  properly  to  fall  under  the  same  con- 
Ante,  485.        sideration  as  the  case  of  a  chimney.    And  if  it  be  not  part  of 

the  mansion-house  for  this  purpose,  then  whether  it  be  broken 
or  not  is  equally  immaterial;  in  neither  case  will  it  amount 
to  burglary. 

$  4.  But  though  a  thief  enter  a  dwelling-house  in  the  night- 

''"h*?  ***?«       ^^^  through  the  outer  door  being  left  open,  or  by  an  open 
Sum.  81.  window;  yet  if  when  within  the  house  he  turn  the  key  of  or 

unlatch  a  chamber  door  with  intent  to  commit  felony,  this  is 

burglar}':  and  so  it  was  adjudged  on  a  special  verdict  at  New- 

Rcx  V.  Johnson,  gate  1672.    The  same  was  lately  ruled  in  Johnson's  case  by 

MS.  Buller  J.    ^^^  the  judges;  where  the  prisoner  entered  at  a  back  door  of 

&  MS.  jud.        the  house  of  William  Hughes  at  Newington  in  Surry,  which 

i    post  s.       j^^  j^^^^  1^  j^  open  by  the  family ;  and  afterwards  broke  open 

an  inner  door,  and  stole  goods  out  of  the  room;  and  then 

unbolted  the  street  door  on  the  inside  and  went  out. 

Sum.  83.  A  servant  lay  iu  one  part  of  the  house,  and  his  master  in 

J.^*lf»  ^fti     another:  between  them  was  a  door  at  the  foot  of  the  stairs 

Keb.  07.  4  Blac.  ^^  ,  , 

Com.  227.  Rex  which  Was '  latched.  The  servant  m  the  night  drew  the 
v.Bin^ose,  O.B.  ^^jj  j^j  entered  the  master's  chamber  in  order  to  murder 

Denton.  Sent,  him;  and  held  burglary.  So  where  a  servant  opened  his 
Forster's  MS.  July's  chamber  door,  which  was  shut  with  a  spring  lock, 
1  Stra.  481.'      With  design  to  commit  a  rape. 

KeL  30.  S.  p.         3m  Lord  Hale  doubts  whether  it  would  be  burglary  in  a 
^'  guest  at  an  inn  to  open  hia  own  chamber  door,  with  a  felo- 

nious intent;  because  he  had  a  special  interest  therein.  And, 
yet  if  another  opened  the  guestVdoor  burglariously,  it  must 
r/d^post.  s.  15.  be  laid  to  be  the  mansion  of  the  innkeeper;  and  a  guest 
&  tit.  Larceny,  m^y  commit  larceny  of  what  is  delivered  to  his  charge. 

Fixtures,  (^c         I^  ^^  thief  enter  by  the  open  door,  and  in  the  house  break 
Tost,  loa  a  trunk  or  box  which  was  locked,  this  is  no  ]|>reaking  to 

Poph.  84. 

Kel.  59.  69.  constitute 


Burglary.  489 

constitute  burglary;  because  such  things  are  no  part  of  the   Ch.  XV.  §  5. 

house.  Breakir.g. 


iri^Mta 


At  a  meeting  of  the  Judges  upon  a  special  verdict   in  ^g.  Denton. 
January  1690,  they  were  divided  in  opinion  upon  the  ques- 
tion, whether  breaking  open  the  door  of  a  cupboard  let  into 
Ac  wall  of  the  house  and  fixed  to  the  freehold  were  burglary 
or  not*    Lord  Hale  expressly  says,  that  sUch  breaking  is  not  I  Hale,  527. 
burglary  at  common  law;  though  he  thinks  it  sufficient  to 
bring  the  case  within  the  stat.  5  &  6  Ed.  6«  c.  9.  and  39  £liz« 
c.  15.:  founding  the  distinction  upon  Simpson's  case,  where 
he  states  that  the  breaking  open  of  a  chest  in  the  house  lb.  508.  524,  7. 
brought  the  offence  within  the  stat.  39  Eliz.;  which,  if  a  ^'^ 2  Hale,35a 
moveable  chest  be  meant,  is  denied  by  Mr.  J.  Foster  to  be  Fo»t.  108. 
law;  for  Simpson's  case  could  not  turn  upon  the  circum- 
stance of  breaking  a  chest  or  a  cupboard,  as  in  fact  both  the 
inward  and  outward  doors  were  broken.     With  i  r  gard  to  Fost  109. 
cupboards,  presses,  lockers,  and  other  fixtures  of  the  like 
kind,  the  same  learned  Judge  thinks  that  in  favour  of  life 
Aerc  ought  to  be  a  distinction  between  cases  relative  to  mere 
property,  as  between  the  heir  and  executor,  and  such  wherein 
life  is  concerned.    In  the  former  the  law  will  presume  the 
intention  of  the  owner  to  have  been  to  leave  the  house  entire 
and  undefaced.    In  the  latter,  such  fixtures  which  merely 
supply  the  place  of  chests  and  other  ordinarj^  household  uten- 
sils should  be  considered  in  no  other  light  than  as  mere  move- 
ables partaking  of  the  nature  of  those  utensils,  and  adapted 
to  the  same  uses.  And  Lord  Hale,  in  another  passage,  seems  1  Ualei  S^.. 
to  have  inclined  to  the  same  opinion. 

By  stat.  12  Ann.  c.  7.  stating  the  law  to  have  been  doubted,         §  6- 
it  is  declared  and  enacted,  "  that  if  any  person  shall  enter  into  breaking  out. 

12  Aiui  c   7 

**  the  mansion  or  dwelling-house  of  another  by  day  or  by  g.  3 

**  night,  without  breaking  the  same,  with  an  intent  to  com-  Ante,  9. 4. 

**  mit  felony;  or  being  in  such  house  shall  commit  any  felo- 

^  ny ;  and  shall  in  the  night-time  break  the  said  house  to  get 

^  out  of  the  same;  such  person  is  and  shall  be  adjudged  to 

"  be  guilty  of  burglary,  and  shall  be  ousted  of  the  benefit  of 

**  clef  gy  in  -the  same  manner  as  if  such  person  had  broke  and 

^  entered  the  said  house  in  the  night*time,  with  an  intent 

**  to  commit  felonv  there." 

3R  This 
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Ch.  XV.  $  6.       This  was  said  to  be  law  before  the  passing  of  the  statute* 

Breaiing. But  it  had  been  doubted  by  Lord  Holt  and  Trevor  C.  J.  in 

2  MS.  Sum.  300.  the  Case  of  Elizabeth  Clarke  at  the  O.  B.  in  1707,  upon  a, 
MS.Tiacv  81.  specialverdictfoundby  the  direction  of  the  former;  in  conse- 
1  Hale,  554.      quence  of  which  the  act  was  passed. 

Dalt.  ch.l5l. 

s  3 

2.  There  must  be  an  Entry. 

$  7.  Where  the  house  was  broken  but  not  entered,  and  the 

1H^\  555  owner  for  fear  threw  out  bis  money;  it  was  holden  to  be  no 
Sum.  »0.  burglar^':  though  clearly  robbery,  if  taken  in  the  presence 

1  ^^^^'  c**-  38.  of  the  owner.  But  if  any  part  of  the  body  be  within  the 
Fost.  108.  house,  hand  or  foot;  this  at  common  law  is  sufficient,  and 

1  A  ^^  m        ^^*  always  been  so  ruled.    And  this  Mr.  Justice  Foster  says 
CromptJuBt.  32.  would  be  sufficient  to  bring  the  case  within  the  statutes  of  Ed- 
ward 6th  and  Eliz.  with  regard  to  house-breaking  attended 
with  larceny  in  the  day-time. 
Rex  V.  Geori^e       In  Gibbons's  case,  evidence  that  the  prisoner  in  the  nigbt- 

1752  cor.  the  ^™^  ^*^*  ^  ^^^^  ^^  ^^  window-shutters  of  a  shop,  part  of  a 
Ld.  Ch.  B.  and  dwelling-house,  and  putting  his  hand  through  the  hole,  took 
Js^"  Fofftlior"^^  ^^^  watches,  &c.  was  holden  burglary  though  no  other  entry 

was  proved. 
2 MS. Sum. 29a     Thieves  came  by  night  to  rob  a  house;  the  owner  went 
1  Hawk  di  3a  ^^^  ^^^  Struck  one  of  them;  another  made  a  pass  with  st 
8. 4   Crompt     sword  at  persons  he  saw  in  the  entry,  and  in  so  doing  his 

Ante  8*2  ^^  ^^"*^  ^^  ^^^^  ^^  threshold;  this  was  adjudged  burglary  by 
Sum.  80.  great  advice.    So  putting  a  hook  to  steal,  or  a  pistol  to  kill, 

^jJJ^^*'^^-^- within  the  door  or  window,  though  the  hand  be  not  in,  is 

an  entry. 
1  Hale,  5S5.  But  if  a  man  shoot  without  the  window,  and  the  bullet 

Vide  1  And.  115.  come  in;  this  seems,  says  Lord  Hale,  to  be  no  entry  to  make 
s,  7.  •  •  •  bm-glar}' ;  though  he  subjoins  a  quaere.  And  Hawkins  ex- 
pressly considers  the  discharge  of  a  loaded  gun  into  a  house 
as  an  entry.  And  indeed  it  seems  difficult  to  make  a  distinc- 
tion between  this  kind  of  implied  entry,  and  that  by  means 
of  an  instrument  introduced  within  the  window  or  threshold 
for  the  purpose  of  committing  a  felony ;  unless  it  be,  that 
the  one  instrument  by  which  the  entry  is  effected  is  holden 
in  the  hand,  and  the  other  is  discharged  from  it.  No  such 
distinction  however  is  any  where  laid  down  in  terms:  nothing 
further  appearing  than  that  the  entry  must  be  for  the  purpose 
of  committing  a  felony.  According  to  which,  where  thieves 

had 
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ind  bored  a  hole  through  the  door  with  a  centre-bit,  and  Ch.  XV.  §  r. 
part  of  the  chips  were  found  in  the  inside  of  the  house,  by        -^«^- 
which  it  was  apparent  that  the  end  of  the  centre-bit  had  o.  B.  1785. 
penetrated  into  the  house;  yet  as  the  instrument  had  not^^^^-^^ff^®* 

t  -^jir^v  ri'  1  *nd  Others,  cor. 

been  introduced  tor  the  purpose  of  taking  the  property  or  willes  j.  and 

committing  any  other  felony,  the  entry  was  ruled  incom-  Hotham  B.  MS. 

«  ^  S.  C  1  Leach» 

Pfc^e.  452. 

Also  it  appears  from  cases  before  mentioned,  that  if  a  Ante,  s.  4 
person  living  within  the  walls  of  a  mansion  enter  into  any 
odier  apartment  of  the  same  with  a  felonious  intent,  that  is 
a  sufficient  entry. 

The  entry  need  not  be  at  the  same  time  as  the  breaking,  i  Hale,  551. 
provided  both  be  in  the  night;  therefore  if  thieves  break  a 
bole  in  the  house  one  night,  with  intent  to  enter  another 
lught  and  commit  felony,  which  they  execute  accordingly, 
it  is  burglary. 

3.  What  a  Mansioiu 

Next  is  to  be  considered  what  is  such  a  mansion-house,         ^  8* 
the  breaking  and  entering  of  which  may  amount  to  burglary.  Manaion-houte. 
There  seem^  to  be  three  distinct  objects  of  burglary  men-  ^  lo^^ch.  Sa  s. 
tioneA  in  the  books;  1.  It  may  be  committed,  as  it  is  said,  17. 4Blac.  Com. 
ftgainst  the  walls  or  gates  of  a  walled  town.    2.  Against jj^j^jg  ^9555. 
churches.    3.  Against  private  dwelling-houses.    Of  the  first  Sum.  82. 
it  is  unnecessary  to  say  any  thing;  and  not  much  of  the 
second  in  this  place,  further  than  to  observe,  that  as  it  is  evi- 
dendy  of  a  distinct  nature  from  the  last  or  common  species 
of  burglary,  so  many  of  the  circumstances  fit  to  be  observed 
of  the  one  are  inapplicable  to  the  other.    I  proceed  therefore 
3dly,  to  consider  of  burglary  as  it  is  now  understood  against 
a  private  mansion  or  dwelling-house.    And  this  involves  two 
questions: 

1.  What  buildings  are  included  in  the  term  mansion  or 

dwelling-house* 

2.  What  kind  of  inhabitancy  is  necessary  to  constitute  it 

such. 

1.  Every  house  for  the  dwelling  and  habitation  of  man  is         ^  9. 
taken  to  be  a  mansion-house  wherein  burglary  may  be  com-  '^'^  *^^  '*^ 

-       _  ,,        .  ,        ,  ,      .  ,  numticn  extendi* 

mitted.    Likewise  a  chamber  or  room,  be  it  upper  or  lower,  3  ij^^  54^  5. 
wherein  any  person  inhabits  or  dwells,  is  a  mansion-house  in 

law. 


492  Burglary. 

Ch.  XV.  J  9.  law.    But  this  latter  must  be  understood  with  certain  re* 

Mannon.       strictions  which  will  be  explained  as  I  proceed.  In  this  sense 

1  Hale,  556.       chambers  in  tlie  inns  of  court  are  to  be  considered  as  the 

1  Hawk.  ch.  38.  mansions  of  the  several  occupiers;  though  all  under  the  same 

8.  13.  Cro.  Car.         r         i  i       •         i 

474.  roof,  and  havmg  the  same  common  entrance. 

Turner's  case,  Thomas  .Tumer  was  indicted  for  burglary  and  larceny  in 
Lcach^249  niMt^^^  dwelling-house  of  Edward  Whitmead.  The  prosecutor 
edit- 342.)  and  was*  coachman  to  Lady  Her\'ey,  and  rented  two  lodging- 
Ses«.Pap.p.390.j.QQjj^g^  ^^^^  qJ  which  was  broken  open  by  the  prisoner,) 

which  were  situated  over  the  coach-house  and  stables,  and 
were  rated  in  the  parish  books  as  appurtenances  to  the  coach- 
house and  stables,  and  not  as  dwelling-houses.  The  way  to 
these  was  down  a  passage  out  of  the  public  mews;  and  the 
entrance  to  the  stair-case  which  leacf  to  the  rooms  was  through 
^  door  which  was  never  fastened  out  of  the  passage  leading 
to  the  coach-house  and  stables.  There  were  separate  doors 
at  the,  top  of  the  stair-case  to  each  of  the  rooms,  which  were 
locked  at  night;  and  there  were  other  rooms  over  the  cbach- 
house  and  stables  situated  in  the  same  manner.  It  was  con- 
tended that  these  rooms  being  intended  as  mere  hay-lofts  did 
not  in  contemplation  of  law  form  such  dwelling|)iouses  as  to 
become  the  subject  of  burglary;  but  the  judges  upon  refer- 
ence to  them  were  clearly  of  a  different  opinion:  they  thought 
the  situation  of  the  rooms  could  not  alter  the  nature  of  the 
case ;  they  were  to  all  intents  and  purposes  the  habitation 
and  domicile  of  the  prosecutor  and  his  family:  and  the  pri- 
soner had  judgment  for  stealing  to  the  value  of  40^.  out  of 
the  dwelling-house,  having  been  acquitted  by  the  jury  of  the 
rest  of  the  charge. 
Bootht,  b'c.  But  no  burglary  can  be  committed  by  breaking  into  any 

1  Hawk.  ch.  39.  inclosed    ground,  or  into  any  booth   or  tent,  though   the 
1  Hale,  557,  9.  owner  lodge  therein:  but  in  case  of  any  robbery  committed 
rStTtLwcen^  *^  *^^^  latter,  a  remedy  is  provided  by  the  stat,  5  &  6  Ed.  6. 
*'^^"^'  c.  9, 

§  10.  The  mansion  not  only  includes  the  dwelling-house,  but 

Outhotuet,  Wtr.  also  the  outhouses,  such  as  bams,  stables,  cowhouses,  dairj^- 
1  Hawk.  ch.*3a  houses  and  the  Vi^nt^ifthey  be  parcel  of  the  messuage-t  though 
8. 12.  Sum.  82.  they  be  not  under  the  same  roof,  or  joining  contiguous  to  it. 
4Blac.Coiii.225.  Therefore  two  were  condemned  at  Cambridge  in  1616  for 

Daltch.i5i.s.4  breaking  open  a  back  house  of  Robert  Castle's  8  or  9  vards 
MS.  Burnet,  82.  °    '^  j*  .     * 

distant 
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distant  from  the  dwelling-house,  only  a  pale  reaching  be-  Ch.  XV.  $  10. 
tween  them.  And  so  it  was  agreed  by  all  the  judges  in  the  ^^^on^  Ouu 
time  of  Lord  Ch.  J.  Hyde  in  1665.     And  it  is  clear  that  *' 


any  outhouse  within  the  curtilage  or  same  common  fence  as 
the  mansion  itself  must  be  considered  as  parcel  of  the  man- 
&ion*  But  no  distant  bam,  warehouse,  or  the  like,  is  under 
the  same  privilege ;  nor  indeed  any  outhouse  however  near, 
if  it  be  not  parcel  of  the  messuage,  and  so  found  to  be. 

William    Garland    was    indicted   for    burglary    in    the  R.  r-  Garland, 
dwelling-house  of  George  Shore.    The  jury  found  speci%  I'lTTrTe.^MS. 
that  the  prisoner  broke  and  entered  in  the  night-time,  with  Gould  J. 
intent  to  steal,  an  outhouse  in  the  possession  of  G.  S.'and^'*^'"^^*^* 
occupied  by  him  with  his  dwelling-house  mentioned  in  the  1789,  cor.  Thom. 
indictment,  and  separated  therefrom  by  an  open  pa^a^  ^jgj^^*o»B.am/Gro«cj. 
feet  wide:  and  that  the  said  outhouse  was  not  connected 
with  the  said  dwelling-house  by  any  fence  inclosing  both. 
In  Easter  term  16  Geo.  3.  tlie  judges  were  of  opinion  that 
there  should  be  judgment  for  the  prisoner;  for  the  jury 
should  have  found  it  parcel  of  the  dwelling-house,  if  it  were 
so*     In  that  case  the  outhouse  being  so  separated  from  the 
dwelling-house,  and  not  within  the  same  curtilage  or  com- 
'  men  fence,  was  not  therefore  protected  by  the  bare  fact  of 
its  being  so  occupied  with  it  at  the  same  time. 

But  if  the  outhouses  be  adjoining  to  the  dwelling-house, 
and  occupied  as  parcel  thereof,  though  there  be  no  common 
indosure  or  curtilage,  they  may  still  be  considered  as  parts 
of  the  mansion*    Upon'  an  indictment  for  burglary  in  the  R-  ▼.  G.  Brown, 
dwelling-house  of  Martin  Graydon,  and  stealing  oats  there-  ^gg  j^g^^  ^^  ' 
out;  it  appeared  that  the  prosecutor,  a  farmer,  had  a  dwell- Wilson  J.  MS. 

i_  .  u-  u    1.      r      J  ^  ui  ^  Gould  &  Bullcr 

mg-DOuse  m  which  he  lived,  a  stable,  a  cottage,  a  cow-  jg  ^-j^  r^^gt  s. 
house,  and  bam,  all  in  one  range  of  building,  in  the  order  14.  S.  c.  &  vide 
mentioned,  and  under  one  roof;  but  they  were  not  inclosed  pj^^  50a*^**^' 
by  any  wall  or  court  yard,  and  had  no  communication  from 
either  to  the  other  within*    The  prisoner  stole  the  com  out 
of  the  barn  at  night;    and  after  conviction,  the  judges  upon  Mich.  T.  irST. 
a  conference  held  it  right;  for  the  bam,  which*  was  under 
the  same  roof,  was  parcel  of  and  enjoyed  with  the  dwelling- 
house.     Though  there  was  some  difficulty  as  to  another 
point  of  the  case  hereafter  noticed.     Lord  Hale  puts  this  1  puic,  559. 
amongst  other  instances  of  outbuildings  which  he  considers 
would  be  no  parcel  of  the  messuage;  namely,  if  a  man  take 

a  lease 


494  Burglary. 

Ch.  XV.  $  10.  a  lease  of  a  dwelling-house  from  A«,  and  of  a  bam  from  B* 

Jtenon,  Otff-   From  whence  it  might  be  inferred,  that  be  the  other  circum* 
n  Stances  what  they  may,  yet  no  outhouse  holden  under  a  di£« 

ferent  title  from  the  dwelling-house  can  be  the  subject  of 
burglary.  But  with  great  deference  to  so  high  an  authority ^ 
the  circumstance  of  an  outbuilding  being  enjoyed  by  the 
occupier  under  a  different  title  from  his  dwelling-house  (sl 
fact  which  cannot  enter  in  any  degree  into  the  merits  of  the 
question)  seems  a  very  unsatisfactory  reason  of  itself  for. ex- 
cluding it  from  the  same  protection,  if  it  be  within  the  cur- 
tilage or  imder  the  same  roof,  and  actually  enjoyed  as  parcel 
of  the  dwelling-house  in  point  of  fact,  and  under  such  cir- 
cumstances as  would  apart  from  the  difference  of  tide  con- 
stitute it  parcel  of  the  mansion  in  point  of  law.  It  may  be 
]?ost  8. 2a        very  different  where  part  of  a  dwelling  is  severed  from  the 

rest  by  lease  or  otherwise,  and  in  the  distinct  possession  of 
another,  as  will  presently  be  shewn. 
Rex  V.  Emng^.      John  Eggington  and  several  others  were  indicted  for  burg- 
Stafford  Sp.AsL '^^  ^^  stealing;  goods  in  the  dwelling-house  of  Mathew 
1801.  MS.  juA  Robinson  Boulton.     Another  count  laid  the  offence  to  be 
t^Jd{Ti^he  «*  ^^^  dwelling-house  of  John  Bush;  and  a  third  in  that  of 
ctntre  building  ^William  Nelson.    There  were  other  counts  not  material  to 
^iT^thUh'^^  P^^^^^^  purpose.    On  the  trial  it  appeared  that  Mathew 
jKveral  per*oru    Boulton  (one  of  the  persons  whose  property  was  taken)  was 
tointa-nal^n^ Concerned  in  different  manufactures  with  different  persons 
munication  nith  in  whom  the  property  taken  was  laid  in  the  several  counts: 
^^^^•^Jf^*  besides  which  he  carried  on  two  other  manufactories  on  his 
%)ere  connected^    own  sole  accouut.    Some  money  and  part  of  some  silver 
tout  the  entrance*^^^^  were  kept  in  a  counting-house  which  was  used  for 

(f  <ul  vicrt  out  oj  .  *  ° 

the  Amne  com-    transactmg  the  money  concerns,  and  keeping  the  accounts  of 
^lon  hcioture;    jjj  ^j^g  different  businesses  in  which  M.  Boulton  was  encaffed : 

neld  not  a  amelU  ,  .  ,  o  o 

ing'houee  in       Other  part  of  the  silver  was  in  a  room,  being  one  of  several, 

vfhieh  burglary    ^here  the  plate  business  was  carried  on:  which  rooms  and 
could  be  comnut'  .       i  r  i  i       .  .  ,.   . 

fed.  countmg-house  formed  a  centre,  havmg  two  wmgs  adjom- 

ing,  consisting  of  dwelling-houses  inhabited  by  persons  en- 
gaged in  M.  Boulton's  manufactories.  One  of  them  was 
inhabited  by  M.  R.  Boulton  (mentioned  in  the  first  count); 
but  that  had  no  internal  communication  with  the  centre 
building  at  the  time  of  the  offence  committed;  a  room  in 
his  house,  which  communicated  with  the  centre  building, 
Jiaving  been  allotted  to  the  purposes  of  the  plating  business, 

with 


\ 
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with  which  he  had  no  concern ;  and  the  door  into  it  being  Ch.  XV.  (la 
shut  upland  a  working-bench  placed  against  it,  so  as  to  stop  '*^?""''"'e?** 
the  passage*     One  Bush  (mentioned  in  the  second  count),  a  ■  ■ 

vorkman  of  M.  Bouhon's,  occupied  another  of  the  dwell- 
ings-houses in  the  same  wing;  and  from  his  house  there  was 
no  iray  into  the  centre  building:  but  there  was  in  it  a  win- 
daw  which  looked  into  a  passage,  that  run  the  whole  length 
of  the  centre  building.  In  the  other  wing  was  the  dwelling- 
house  ot  W.  Nelson,  (the  person  thirdly  named,)  the  part- 
ner of  M.  Boulton  in  the  button  business,  which  had  no 
internal  communication  with  the  centre:  and  in  that  wing 
other  persons  lived.    In  the  front  of  this  building  was  a 
terrace  or  front  yard,  fenced  round  in  different  ways,  and  at 
the  end  of  the  pile  of  building,  above  described,  by  a  wall 
with  gates  for  horses  and  carriages  and  a  door  for  foot  pas- 
sengers. It  appeared  that  the  prisoners  entered  the  premises  in 
the  night  by  the  help  of  Phillips  a  servant  of  the  prosecutor's 
emploj'ed  in  the  manufactory,(whohad privately  given  inform- 
ation of  the  whole  to  his  employers,)  who  opened  the  door 
for  them  into  the  front  yard,  from  whence  they  passed  along 
the  front  of  the  building,  and  round  into  another  yard  behind 
it  called  the  middle  yard;  and  from  thence  they  and  Phillips 
went  through  a  door,  which  was  left  open,  up  a  stair-case  in 
die  centre  building  leading  to  the  counting-house  and  rooms 
where  the  plating  business  was  carried  on:  this  door  the  pri- 
Booers  bolted,   and   then   broke  open   the  counting-house, 
which  was  locked,  and  took  from  thence  the  ingots  of  silver 
and  guineas.    They  then  went  to  the  story  above,  into  a 
room  where  the  plated  business  was  carried  on,  forced  the 
door,  and  took  from  thence  a  quantity  of  silver,  and  returned 
by  the  way  they  came  into  the  middle  yard,  where  they  were 
immediately  apprehended.    The  prisoners  were  convicted; 
but.  the  case  was  reserved  for  consideration  on  two  points. 
After  argument  in  the  Exchequer-chamber  before  all  the  May  9th,  1801. 
Judges,  they  all  agreed  on  the  first  point,  that  the  prisoners 
were  not  guilty  of  the  burglary.    That  the  centre  building, 
which  they  had  entered,  and  plundered,  could  not  be  con- 
sidered as  part  of  any  dwelling-house ;  but  a  place  for  car«i 
lying  on  a  variety  of  trades;  and  no  parcel  of  the  houses 
adjoining,  with  none  of  which  it  had  any  internal  commu-» 
sication,  nor  waa  to  be  considered  as  under  the  same  roof; 

though 


i- 
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Ch.  XV.  $  10.  though  the  roof  of  it  had  a  connection  with  the  roofs  of  the 
Mansion,  Out-  houses.  But  as  to  the  second  point,  a  majority  held  the 
^ L__  prisoners  guilty  of  the  larceny  (a). 

i  !!•  2.  The  other  point  to  be  considered  is  relative  to  the 

1  Haw'lt'^  38  i^^^i^^^cyt  ^f  which  there  must  be  some  token  either  by  the 
8. 11.  present  or  at  least  by  the  previous  occupation  of  the  owner 

s  m  82^  or  some  part  of  his  family,  in  order  to  make  the  mansion  an 

Kel.  52.  67.        object  of  this  high  protection  of  the  law.    However  it  is 

3  Inst  64.  airreed  by  all,  that  a  house  wherein  a  man  dwells  but  for 

4Blac.  Com.         ^        ^  ^  i.l.  ri.-  r 

224,  5.  Moor,  part  of  the  year,  or  a  chamber  m  one  of  the  mns  ot  court,  or 
p^  h*5?  ^  ®^  *  college,  wherein  any  person  usually  lodges,  may  be  called 
FoBt  77,  his  dwelling-house,  whether  any  person  were  actually  therein 

or  not  at  the  very  time  of  the  offence.    Yet  in  all  cases  the 

owner  must  have  quitted  the  house  animo  revertendi,  in 

order  to  have  it  still  considered  as  his  mansion,  where  neither 

he  nor  any  part  of  his  family  were  in  it  at  the  time  of  the 

breaking  and  entering. 

Rex  V.  Murry  &      John  NichoUs  being  possessed  of  a  house  in  Westminster 

EasT^io^^  3.  wherein  he  dwelt,  took  a  journey  into  Cornwall,  with  intent 

MS.  and  MS.     to  return,  and  sent  his  wife  and  family  out  of  town,  and 

Chf^'le^'Fost  ^^^  ^^  ^^y  ^^'*^*^  *  ^"^"^  ^^  ^^^  ^^^^^  *^  ^^"^^'-  ^^^^  ^^ 
77.  and  Serjt.     had  been  gone  a  month,  no  person  being  in  the  house,  it  was 

Forstcp's  MS.    j^^q^^  Qp^^  in  ^^e  night  and  robbed  of  divers  goods.    He 

returned  a  month  after  with  his  family  and  inhabited  diere. 

And  adjudged  burglary  by  Holt  C.  J.,  Treby  J.,  and  four 

other  Judges. 

Nutbpown*8  John  and  Miles  Nutbrown  were  indicted  for  burglary  in 

FMt  76^  ^^^  ^^^  dwelling-house  of  one  Mr.   Fakney  at  Hackney,  and 

stealing  divers  goods.  The  prosecutor  made  use  of  it  as  a 
country  house  in  the  summer,  his  chief  residence  being  in 
London.  About  the  latter  end  of  the  summer  preceding 
the  offence,  he  removed  with  his  whole  family  to  his  house 
in  the  city,  and  brought  away  a  considerable  part  of  his 
goods.  And  in  the  November  following  the  house  at  Hack* 
ney  was  broken  open  and  in  part  rifted ;  upon  which  he  re- 
^  moved  the  remainder  of  his  household  furniture,  except  a 
clock  and  a  few  old  bedsteads  and  some  lumber  of  little 
value,  leaving  no  bed  or  kitchen  furniture  or  any  thing  else 
for  the  accommodation  of  a  family.  Mr.  Fakney,  being 
asked  whether  at  the  time  he  so  disfumitured  his  house  he 

(a)  Vide  S.  C.  at  large  on  thia  point,  tit  Larceny. 

had 
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had  any  intention  of  returning  to  reside  there,  declared  that  Ch.  XV.  $  11. 
he  had  not  come  to  any  settled  resolution  whether  to  return  Manswn^nha- 

or  not;  but  w'as  rather  inclined  totally  to  quit  the  house,  and ' ■^"^•^' 

to  let  it  for  the  remainder  of  his  term.  The  fact  of  the  bur- 
glary happened  in  the  January  following*  But  the  court  were 
of  opinion,  that  the  prosecutor  having  left  his  house,  and  dis- 
fiimished  it  in  the  manner  before  mentioned,  without  any 
settled  resolution  of  returning,  but  rather  inclining  to  the  con- 
trary, it  could  not  be  deemed  his  dwelling-house  at  the  time 
the  fact  was  committed:  and  accordingly  the  prisoners  were 
directed  to  be  acquitted  of  the  burglauy ;  but  they  were  found 
guilty  of  the  stealing. 

If  a  man  hire  a  shop  in  which  he  or  his  servant  usually  or  1  ^*1*>  5^7, 8. 
often  lodge,  burglary  may  be  therein  committed:  but  gene- 
rally speaking  it  seems  that  a  mere  casual  use  of  a  tenement 
as  a  lodging,  or  only  upon  some  particular  occasions,  will  not 
constitute  it  a  dwelling-house  for  this  purpose.    In  Brown's  Brown's  case, 
case  all  the  Judges  agreed  that  the  fact  of  a  servant  having 
slept  in  a  bam  the  night  it  was  broken  open  and  for  several 
nights  before,  being  put  there  for  the  purpose  of  watching 
agadnst  thieves,  made  no  sort  of  difference  in  the  question 
whether  burglary  or  not.    So  a  porter  lying  in  a  warehouse  ^-  ^  ^^^Z 
to  TJHOch  goods^  which  is  only  for  a  particular  purpose,  does  lo  judgesj  Lord 
Bot  make  it  a  dwellinff-house:  but  if  all  communication  with  K.ii^^'s  MS.  96. 
the  dwelling-house  of  which  it  is  a  part  be  not  excluded,  it  ms. 
may  still  be  a  part  of  the  house  in  which  burglary  i;nay  be 
committed. 

Seijt.  Hawkins  states  generally,  that  burglary  may  be  com-        ^  1$. 
mitted  in  a  house  which  one  has  hired  to  live  in  and  brought  T'^'^'V  Z^****" 
part  of  his  goods  into,  but  has  not  yet  lodged  in :  but  he  cites  i  Hawk.  ch.  38. 
no  authority  to  that  effect  except  a  passage  in  Kelyng46.  to^- 1^- 
which  there  is  a  quaere  subjoined*    And  this  point  has  often 
since  been  ruled  otherwise. 

Lyon  Lvons  and  Thomas  Miller  were  indicted  for  burg-  Rex  v.  Lyon^ 
lary  in  the'dwellmg-house  of  Edward  Smith,  with  intent  to  ^"^J^^l^i^^g^' 
steal,  &c.    But  it  appearing  that  the  house  was  left  to  the  Crown  Cas.Res. 
care  of  a  carpenter,  who  was  to  put  it  into  repair;  and  that  qq^^  ^  Bullet 
the  prosecutor  had  never  inhabited  it,  nor  had  sen'^ants  or  Js-  wcfc  Leach, 
furniture  in  it;  and  that  the  former  occupier  had  removed  gg^)  where  it  is 
out  of  it  about  a  fortnight;  and  it  was  at  the  time  of  the  of- said  there  were 

«  o  e^^^^  some  goods  in 

^  ^  '^^^®  the  bouse. 
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Ch.  XV.  %  12.  fence  committed  uninhabited;  it  was  objected  for  the  prisoa* 
MaTuion-inha-  ets  that  the  house  was  not  in  judgment  of  law  the  dwelling- 
itancy.       hQng^  ^f  Edward  Smith.    And  after  conviction,  upon  refer- 
East,  tcrai  1778.  ence  to  the  Judges,  they  held  that  this  was  no  mansion-house, 

having  never  been  inhabited  by  Smith*  They  were  also  of 
opinion  that  it  was  not  burglar}-  upon  this  indictment;  for 
there  were  no  goods  in  the  house:  and  the  indictment  (charg- 
ing the  intent  to  steal)  must  be  to  steal  the  goods  then  and 
there  being;  and  where  nothing  was  in  the  house  nothing 
MS.  Gould  J.     could  be  stolen*  Also  it  seemed  to  be  the  sense  of  the  Judges; 

and  Eyre  B.  declared  it  to  be  his  opinion,  that  although  some 

goods  might  have  been  put  into  the  house,  which  is  the  case 

put  in  Kelyng 46.,  and  there  doubted;  yet  if  neither  the  party 

nor  any  of  his  family  had  inhabited  it,  it  would  not  be  a 

mansion-house  in  which  burglary  could  be  committed. 

HaUai-d'8  case,       The  former  tenant  of  a  house  had  quitted  it,  and  the  in- 

m*6^cor^Buf-*  co™^"S  tenant  had  put  in  all  his  furniture,  and  had  been  fre- 

ler  J.  MS.         quently  there  in  the  day-time;  but  had  never  slept  in  the  house, 

nor  any  of  his  family.  Buller  J.  held  that  burglary  could  not 
Thompson's       be  committed  therein.    And  the  like  case  was  ruled  by  Grose 

Sp.\ss!^l796!  J*  ^^  ^^^  same  period  on  the  home  circuit. 

2  Leach,  893.        William  Fuller  being  indicted  for  a  burglar)'  in  the  dwel- 

o"B^^Dec*ir82. ^^"5"^°*^*^  ^^  ^^*  Holland;  it  appeared  that  the  house  was 
Leach,  169.  n.  a  new  One,  and  finished  all  but  the  painting  and  glazing;  that 
(  ast  e  It.  222.)  ^  ^^orkman  who  was  constantly  employed  by  Mr.  Holland 

slept  in  it  for  the  purpose  of  protection;  but  no  part  of  Mr. 
Holland's  domestic  family  had  yet  taken  possession  of  it. 
This  was  ruled  by  the  Recorder,  on  the  authority  of  Lyons' 
case,  not  to  be  the  mansion-house  of  the  prosecutor. 
Harris's  case.  On  an  indictment  against  John  Harris  for  burglary  in  the 
5  L^adrsoa^^  dwelling-house  of  H.  W.  Dinsdale,  it  appeared  that  the  pro- 
secutor had  lately  taken  the  house  near  Cheapside,  and  on 
the  night  of  the  offence  and  for  six  nights  before  had  procured 
two  hair-dressers,  none  of  his  own  family,  to  sleep  there,  for 
the  purpose  of  taking  care  of  his  goods  and  merchandize 
therein  deposited ;  but  he  himself  had  never  slept  there,  nor 
any  of  his  family.  The  Recorder  ruled  that  the  prisoner 
could  not  be  convicted  of  the  burglary. 

Consonant  to  these  authorities  another  case  was  lately 
ruled  upon  a  similar  subject,  which,  though  apparently  it 
goes  further  than  the  rest,  yet  in  truth  proceeds  upon  tlic 
same  principle. 

The 
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The  prisoner  was  tried  upon  an  indictment  for  stealing  Ch.  XV.  $  12. 
goods  to  the  value  of  40*.  the  property  of  Thomas  Pearce  ^antion-inha- 

in  his  chueUing'house.    The  house  was  a  public  house  in ' 

Palace  Yard,  of  which  Pearce  was  the  owner.    About  a  ^^7'  }?^\.^^ 

Oftvis  ftlisis  Silk 
month  or  six  weeks  before  the  felony  was  committed,  the  q.  b.  1800. 

tenant^  who  had  carried  on  the  business  there,  gave  up  the  ^f-  J^*^ 
possession  to  the  prosecutor,  who  also  purchased  the  furniture  house  puts  aper- 
of  him.    The  prosecutor  resided  in  Milbank,  where  he  c^iX^^onintoittosLtep 
ried  on  his  business  of  a  brewer;  and  never  intended  person-  tUlhc  can  get  a 
ally  to  reside  in  the  public  house,  or  to  have  the  business  o{  tenant,  in  order 

,,  .,  ,.  .  '  t  \'  X  to  protect  some 

uiat  house  carried  on  upon  his  account;  neither  did  ^T^y furniture  there 
person  inhabit  his  house  in  the  day-time;  but  a  servant  oifshichhehadpur' 
die  prosecutor's  had  slept  there  constantly  for  about  ^^^^^enantXhichser- 
weeks,  solely  for  the  purpose  of  protecting  the  furniture,  till  ^^'"^  ^^^d  so  slept 
a  tenant  could  be  procured  for  the  house.    The  prisoner  was  ^Zl/ZflreTbut 
found   guilty  of  the  offence  as  charged  in  the  indictment^  tjte  ovner  neyer 
but  the  question  was  reser\'ed  for  the  opinion  of  the  Judges,  JJJ^t  hiJueiV^' 
whether  by  such  occupation  of  the  house  by  Pearce  in  the  therefore  a  con- 
manner  above  stated  it  became  his  dwelling-house^  within  the  /';j!^^^*{X2»Tn 
meamng  of  the  statute,  so  as  to  subject  the  prisoner  to  the  the  dwelling*. 
capital    part  of  the  charge.     In    Trinity  term    1800,  the^l^^tV^^va- 
Jiftdges  held  the  conviction,  as  to  the  capital  part  of  it,  iue  of  40s.  was 
wrong;  being  of  opinion,  that  as  the  master  never  intended  tot^capitSpare 
to  inhabit  the  house,  it  was  not  within  the  statute;  and  that</rAtf  charge, 
it  would   have  been  no  burglary  if  the  house  had  been  ^^*^;„'^  ^'''^ 
bioken  in  the  night.     The  prisoner  was  therefore  recom* 
mended   to  mercy  on  condition  of  transportation,  which 
would  have  been  his  punishment  if  the  verdict  had  been 
properly  taken. 

A.  died  in  his  house ;  B.  his  executor  put  servants  into  it.  Rex  v.  Jones 
who  lodged  in  it  and  were  at  board  wages;  but  B.  never  JJ^g  il^*"' 
lodged  there  himself.    Upon  an  indictment  for  burglary  the  Chappie's  MS. 
question  was,  whether  this  might  be  called  the  mansion-         '   "m.o  .. 
bouse  of  B.?    The  court  inclined  to  think  it  might,  because 
the  servants  lived  there:  but  upon  the  evidence  there  appear- 
ed no  breach  of  the  house. 

4.  As  to  the  Owner, 

It  is  necessary  to  ascertain  to  whom  the  mansion  belongs,        M3* 
aad    to  state  that  with  accuracv  in  the  indictment.    And  -^?  '^'^"'  ^'^' 

,  ston. 

here  it  is  to  be  lamented  that  the  same  rule  does  not  prevail  Post.  s.  34> 
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Ch.  XV.  §  13.  in  this  case  as  in  arson,  which  is  considered  as  an  ofTence 

Jn  whose  man-  against  the  actual  possessor  by  whatever  tide  he  naay  hold  the 

_,,J!!^I|)..«_  possession.  But  in  Burglary  the  rule  is  much  more  complex; 

the  ownership  being  neither  referable  altogether  to  the  legai 
title,  nor  to  the  possession,  but  partaking  sometimes  of  one 
sometimes  of  the  other,  as  well  as  of  both.  If- the  rule  by 
which  to  ascertain  this  ownership  may  be  compressed  with 
sufficient  discrimination  into  a  small  compass,  I  should  say 
Genial  rule.      generally,  that  where  the  legal  title  to  the  whole  mansion 

remains  in  the  same  person;  there,  if  he  inhabit  it  either 
by  himself,  his  family,  or  servants,  or  even  by  his  guests,  the 
indictment  must  lay  the  offence  to  be  committed  against  his 
mansion.  And  so  it  is  though  he  let  out  apartments  to  in- 
mates, who  have  a  separate  interest  therein,  if  they  have  the 
same  outer  door  or  entrance  into  the  mansion  in  common 
with  himself.  But  if  distinct  families  be  in  the  exclusive 
occupation  of  the  house,  and  have  their  ordinary  residence 
or  domicile  there,  without  any  interference  on  the  part  of  the 
proper  owner;  or  if^they  be  only  in  possession  of  parts  of  the 
house  as  inmates  to  the  owner,  and  have  a  distinct  and  se* 
parate  entrance;  then  the  offence  of  breaking,  &c.  their 
separate  apartments  must  be  laid  to  be  done  against  the 
mansion-house  of  such  occupiers  respectively.  How  far  these 
general  observations  are  well  founded  will  best  be  seen  by 
referring  to  the  cases  themselves  from  whence  they  have  been 
drawn:  and  these  maybe  considered  in  two  points  of  view; 
as  pointing  out, 

1.  What  shall  be  smd  to  be  an  ocaipation  or  inhabiting  suo 
jure^  to  make  it  the  mansion  of  the  party, 

2.  Where  a  severance  of  occupation  in  the  same  mansion 
shaU  constitute  so  many  distinct  mansions  i?i  law* 

^14.  1.  If  a  person  inhabit  a  dwelling-house,  as  the  wife,  guest, 

What  anoccupa-  servant,  or  part  of  the  family  of  another,  it  is  the  occupation 
1  Hawk^  db.  3&  ^  ^*^  ^^  ^M^i  Other  person,  and  must  be  so  laid  to  be  in  the 
8. 13, 14  indictment.    This  rule  holds  with  respect  to  all  persons 

iHiST^a!  557.  standing  in  the  relation  of  servants.  Thus  apartments  in  the 
Kel.  27.  king's  palaces,  or  in  the  houses  of  noblemen  for  their  stewards 

and  chief  servants,  .can  only  be  laid  to  be  the  mansion-house 
of  the  king  or  nobleman;  as  was  long  ago  adjudged  in  the 
instances  of  Somerset  House,  and  Whitehall  and  more  re- 
cently 
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cently  m  that  of  Chelsea  Hospital;  for  in  all  these  cases  the  Ch.  XV.  §14 
occupation  of  the  actual  inhabitants  is  not  in  their  own  In  vikoie  mm- 
right,  but  as  servants,  or  in  the  nature  of  such,  representing 


their  master:  and  therefore  their  occupation  is  that  of  the  ^^^^^^p^^^^P^" 
lord  or  proprietor  of  the  whole  mansion.  case,  o.  *B. 

At  the  sessions  at  the  Old  Bailey  before  Easter  term  1704,  J*Leach*364 
Ann  Hawkins  was  indicted  for  burglary  in  the  mansion-  Ann  Hawkins's 
house  of  Samuel  Story:  and  upon  the  evidence  it  appeared SJ|*^»P* ®'  ^^^ 
that  it  was  the  house  of  the  African  company,  and  that  Story  Fost  38. 
was  an  officer  of  the  company,  and  had  separate  apartments,  -*«'y^<"7  '*'»  '^« 
and  lodged  and  inhabited  there.   Whereupon  it  was  ruled  officertofapubUc 
by  Holt  C.  I.,  Tracy  I.,  and  Baron  Bury,  that  Story's  apart- ^^^J'^'^'*^ 

•  ^  ,j    '       ,      -^  -J        ,      ,  .  /'  .^         ^  ,      laid  to  be  in  the 

meats  could  not  be  said  to  be  his  mansion-house,  because  he  mannm-houie  of 
and  others  in  similar  situations  inhabited  them  only  as  offi-  *"*^  company. 
cers  of  the  company:  and  for  this  the  jury  were  discharged 
of  this  indictment;  and  it  was  laid  as  the  mansion-house  of 
the  company.  For  though  an  aggregate  corporate  body  can- 
not be  said  to  inhabit  any  where,  yet  they  may  have  a  man- 
sion-house for  the  habitation  of  their  servants. 

John  Picket  was  indicted  for  burglary,  and  stealing  bullion  Picket's  case, 
in  the  dwelling-house  of  the  East-India  company,  which  is  ^^'5^'  g|^^^ 
inhabited  by  their  servants;  and  was  convicted  and  exe- Forster^s  MS. 
cuted. 

Maynard  was  indicted  for  burglary  and  felony  in  breaking  Charles  May- 
and  entering  the  mansion-house  of  the  master,  fellows,  and  Cambridge' 
scholars  of  Bennet  College  in  Cambridge.  The  fact  was,  Lent  Ass.  1774 
that  he  broke  into  the  buttery  of  the  college,  and  there  stole  ^gj**  ^®"*^^'»  • 
some  money :  and  it  was  agreed  by  all  the  Judges,  upon 
reference  to  them,*  that  it  was  burglary. 

George  Brown  was  indicted  for  burglary  in  the  dwelling-  Brown's  case, 
house  of  Martin  Graydon,  and  stealing  thereout  oats.  A  ^gg  1^97^  cor. 
2d  count  stated  it  to  be  the  dwelling-house   of  Thomas  Wilson  j.  MS. 
TrumbalL    Graydon   who   was  a  farmer  had  a  dwelluig-  jg°VMS.  judJ 
house  in  which  he  lived,  a  stable,  cow-house,  cottage,  and  ante,  s.  10.  s.  c. 
bam,  all  in  one  range  of  buildings  in  the  order  mentioned,  ^in"^ 
and  under  one  roof:  but  they  were  not  inclosed  by  any  wall 
or  court-yard,  and  had  no  communication  from  either  to  the 
other  within.    Trumball's  family  resided  in  the  cottage  by 
agreement  with  Graydon  when  he  went  into  his  service;  but 
Trumball  paid  no  rent;  only  an  abatement  was  made  in  his 
wages  on  account  of  his  family  being  to  reside  in  the  cot- 
tage. 
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Cli.  XV.  $  14.  tage.  Some  com  having  been  missed  out  of  the  baro,  Trum* 
In  vhoie  man-  ball  and  another  person  put  a  bed  in  the  bam,  and  went  and 
'         slept  there,  and  on  the  fourth  night  after  they  had  30  done 
the  prisoner  unlocked  the  bam  door  and  took  away  a  quan- 
tity of  oats.  After  conviction,  judgment  was  respited  upon 
a  doubt  whether  it  could  be  considered  as  the  dwelling-house 
'  either   of  Graydon   or  TrumbalL    Upon  a  conference  in 
Michaelmas  term  1787,  it  was  agreed  by  all  the  Judges  that 
the  sleeping  in   the   bam  made  no  difference.    But  they 
held  (Buller  J.  doubting)  that  this  was  no   more  than  a 
licence  to  Trumball  the  servant  to  lodge  in  the  cottage,  and 
not  a  letting  of  it  to  him.  And  that  the  bam  as  well  as  the 
rest  of  the  buildings,  being  under  the  same  roof,  continueci 
Ids.  Gould  J.     parts  of  the  mansion-house  of  Graydon.   And  many  of  the 

Judges  inclined  that  if  there  had  been  a  demise  to  Trumball 
of  the  cottage,  the  bam  would  still  have  continued  part  of 
Graydon's  dwelling-house  in  point  of  law. 

$  15.  By  the  same  rule,  if  the  chamber  of  a  guest  at  an  inn  be 

1 H  f^ssi  SS7  ^^^^^  open,  it  must  be  laid  in  the  indictment  to  be  the 
2  MS.  Sum.  305.  mansion-house  of  the  innkeeper.  It  is  indeed  said  in  Dalton, 

c.  151.  8.  4.  that  if  the  host  of  an  inn  break  the  chamber  of 
his  guest  in  the  night  to  rob  him,  it  is  burglary.  But  this 
may  justly  be  questioned:  and  there  seems  no  distinction 
between  that  case  and  the  case  of  an  owner  residing  in  the 
same  house  breaking  the  chamber  of  an  inmate  having  the 
Eel.  84  same  outer  door  as  himself;  which  Kelyng  says  cannot  be 

burglary* 
Abel  Prosser'B  Abel  Prosser  was  indicted  for  burglariously  breaking,  &c. 
Si^'.^AmTt*^*^^  house  of  Nathan  Levy,  and  stealing  his  property  there. 
2  MS.  Sum.  306.  The  prosecutor  a  Jew  pedlar,  came  to  the  house  of  one 
^e^fTJn^'  I-^^"  *  publican  to  stay  all  night,  and  fastened  the  door  of 
robbed  force*  the  his  bed-chamber.  The  prisoner  pretended  to  Lewis  the 
^J^^^j^^.^^'J^ landlord  that  the  prosecutor  had  stolen  his  goods;  and  under 
in  the  nighty  and  this  pretence  he  with  the  assistance  of  Lewis  and  others 
'he^th^e'lmr^'  forced  the  chamber  door  open  with  intent  to  steal  the  goods 
muttbelaidtobeTCitntxon^A  in  the  indictment,  and  the  prisoner  accordingly 
in  the  dulling,  ^^^j^  ^y^^^^  These  facts  were  found  specially.  Mr.  Baron 

koiue  6f  the  inn-  ,  »  •'  11 

>fi!/ber,  am/ nofo/* Adams,  who  tried  the  prisoner,  doubted  whether  the  bed^ 
tht  gue^t.  chamber  could  properly  be  called  the  dwelling-house  of  the 

prosecutor  as  described  in  the  indictment,  being  truly  apart 

of 
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of  the  dweOingJiouse  of  Lewis  the  innkeeper:  he  therefore  Ch.  XV.  $  15. 
reserved  the  point  for  the  opinion  of  the  rest  of  the  Judges.  ^«  '^^  «w«- 

And  they  all  thought  that  though  the  prosecutor  had  for  that ,' 

night  a  special  interest  in  the  bed-chamber,  yet  it  was  merely 
for  a  particular  purpose,  namely,  to  sleep  there  that  night  as 
a  travelling  guest,  and  not  as  a  regular  lodger.  That  he 
had  no  certain  and  permanent  interest  in  the  rbom  itself; 
but  both  the  property  and  the  possession  of  the  room  remained 
in  the  landlord,  who  would  be  answerable  civiliter  for  any 
goods  of  his  guest  that  were  stolen  in  that  room,  even  for 
the  goods  now  in  question;  which  he  could  not  be  unless 
that  room  were  deemed  to  be  in  his  possession.  That  the 
landlord  might  go  into  the  room  when  he  pleased,  and  would 
be  no  trespasser  to  the  guest.  Upon  the  whole,  that  this 
indictment  was  insufficient.  Lord  Hale  puts  this  case:  If  1  Hale,  554. 
A.  be  a  lodger  in  an  inn,  and  in  the  night  he  open  the  latch'  **^*  om.227* 
of  his  chamber  door,  and  steal  goods  in  the  house  and  go 
away;  it  may  be  a  question  whether  this  be  burglary?  and, 
says  the  learned  author,  it  seems  not,  because  he  had  a  kind 
of  special  interest  in  his  chamber,  and  so  the  opening  of  his 
own  door  was  no  breaking^  of  the  innkeeper's  house:  but  he  (KeL  69.) 
admits,  that  if  A.  had  opened  the  chamber  of  another  lodger 
in  the  inn,  to  steal  his  goods,  that  had  been  burglary.  Now 
if  the  reasoning  in  the  above  case  of  Prosser  be  just  and  well 
founded;  namely,  that  a  guest  has  not  even  the  possession  of 
a  room  in  an  inn  for  himself,  but  it  remains  still  in  the  pos- 
session of  the  host;  that  reasoning  will  bear  very  hard  against 
the  distinction  which  Lord  Hale  inclines  to  adopt  in  the 
above  passage :  and  then  the  case  of  a  guest  in  an  inn  break-  Fide  ante*  s.  4. 
ing  his  own  door  to  steal  goods  in  the  night  will  fall  under  Vide  Gowen's 

the  same  consideration  as  a  servant  under  the  like  circum-f.***!^'^*^'^^^^ 

tit.  Arson. 

stances:  and  this  deserves  to  be  well  weighed  before  any 
final  resolution  upon  the  point. 

As  the  possession  of  the  servant  or  guest  is  the  possession  of        ^  15. 
the  owner,  so  is  the  possession  of  any  who  in  law  are  deemed  By  toife  or 
to  be  part  of  the  owner's  family.  Farre's  case  is  very  strong^^^-!!^  ^^^ 
to  this  effect;   where  it  was  holden,  that  if  the  house  of  aKei.  43. 
&me  covert  who  lives  apart  from  her  husband  be  broken, 
though  the  husband  had  expressly  refused  to  have  any  thing 
to  do  with  the  lease,  and  ^e  landlord  had  thereupon  agreed 

with 
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Ch.  XV.  $  }&  with  the  wife  alone,  yet  it  must  be  laid  to  be  the  house  of  the 

In  wAow  man-  husbimd.     But  it  seems  to  follow  as  a  matter  of  course^ 

^'^^         that  in  any  case  where  the  law  would  adjudge  the  separate 

property  of  the  mansion  to  be  in  the  wife,  and  she  has  also 

the  exclusive  possession,  the  burglary  ought  to  be  laid  against 

her  mansion*house,  and  not  against  that  of  her  husband* 

§  ir.  2.  What  severance  of  occupation  in  the  same  house 'willconsti^ 

Several  tene-  ^^fg  ^q  many  several  mansions  in  law? 

fnents  in  the  ' 

tame  house.  This  is  evidently  the  case  where  there  is  an  actual  sever- 

ance in  fact  by  a  partition  or  the  like,  all  internal  communi- 
catitm  being  cut  off,  and  each  part  being  inhabited  by  several 
occupants. 

Jones's  case,  Martha  Jones  was  indicted  for  burglaty  and  larceny  in  the 

^or^  w'c  B^' ^^^^  Smith  and  John  Knowles.    The 

Eyre  &  Gould  J.  ^rosecutors  were  in  partnership,  and  lived  next  door  to  each 
Leach,434       ^j^  j.^  The  two  houses,  which  were  formerly  one,  had  been 

(new  edit  6O7.)  '  1.1. 

Several  occupa-  divided  for  the  purpose  of  accommodatmg  their  respective 
ttoM  ofd%9tinct   faixiilies,  and  were  then  perfectly  distinct  and  separated  from 

paru  of  the  same  /  '^  ..11, 

hoiue,  though  by  each  Other,  without  any  communication  but  by  the  street. 
partners  having  'pj^^  housekeeping  was  paid  by  each  partner  respectively  for 
therein,  and pay-his  own  house;  but  the  rent  and  taxes  of  both  houses  were 
ing  the  rent  and  ^^^  jointly  out  of  the  partnership  fund.     The  offence  was 

taxes  for  the         ^        J .        / .       ,      ,  r  r^     .  t  1  1 

vohoie  out  of  the  Committed  m  the  houife  of  Smith,  to  whom  the  prisoner  was 
jotnt  stock,  mate  sfcrvant.     It  was  obiected,  that  although  these  two  houses 

several  pian-  j  »  o 

siont.  were  the  joint  property  of  both  the  partners,  yet  they  were 

the  several  and  respective  mansions  of  each;  and  therefore 
the  offence  ought  to  have  been  laid  as  committed  in  the 
house  of  Smith  only.  And  the  court,  considering  the  ob- 
jection to  be  well  founded,  directed  the* jury  to  acquit  the 
prisoner  of  the  capital  part  of  the  charge ;  and  she  was  found 
guilty  of  the  simple  larceny  only. 

Tracy  T.Talbot,     In  Tracy  v.  Talbot,  Lord  Holt  was  of  opinion  diat  if  two 

Trin     **   Ann    of 

Ni.  Pfl  Salk.  several  houses  are  inhabited  by  two  several  families  who  make 
532.  or  have  but  one  common  avenue  or  entrance  for  both;  yet 

in  respect  of  their  original  both  houses  continue  rateable 
separately;  and  if  one  family  go,  one  house  is  vacant.  But 
if  one  tenement  be  divided  by  a  partition,  and  inhabited  by 
different  families,  viz.  the  owner  in  one,  and  a  stranger  in 
another;   these  are  several  tenements,  severally  rateable, 

while 


Burglary.  505 

while  they  are  thus  severally  inhabited;  bat  if  the  stranger  Ch.  XV.$lr. 
Juid  his  family  go  away,  it  becomes  one  tenement  again.  •'^  «^<w«  www- 
With  respect  to  the  case  of  chambers  in  the  inns  of  courts 


tion. 


which  have  been  before  noticed  in  another  view,  they  are  to  ^^^*f'?: 
all  purposes  considered  as  distinct   dwelling-houses:    and  Evans  v.  Fiiich, 
therefore  whether  the  owner  happen  to  enter  at  the  same  ^^'  ^^'  ^'^^' 
^common  outer  door  or  not  will  make  no  manner  ol  ditter- 1  Hale,  522, 3. . 
cnce.    The  sets  are   often  held  under  distinct  tides,   and  ^^^  ^  Hawk. 
are  in  their  nature  and  manner  of  occupation  as  unconnected 
with  each  other  as  if  they  were  under  separate  roofs« 

Much  doubt  has  formerly  been  entertained  whether  in  the        K  ig. 
case  of  burglary  in  the  hired  apartment  of  an  inmate,  it  shall  Inmate*. 
be  laid  to  be  committed  in  the  mansion  of  the  inmate  or  of 
the  owner*    Lord  Hsde  was  of  the  former  opinion;  which  l  Hale,  556. 
is  abo  argued  for  very  elaborately  by  Hawkins,  at  least  where  3  x^  ^4^ 
the  party  has  a  fixed  and  certain  interest^in  his  apartment. 
As  where  one  hires  a  distinct  apartment  in  the  house  for  his 
lodging  for  a  certain  time,  though  he  enter  at  the  same  door 
with  the  other  inhabitants,  and  therefore  is  but  an  inmate : 
because  as  long  as  it  is  severed  by  the  lease,  it  is  in  the  eye 
of  die  law  as  distinct  from  the  other  parts  of  the  house,  as 
if  the  person  who  rented  it  had  a  freehold  or  inheritance  in 
k«  This  opinion  of  Hawkins  is  delivered  generally,  without 
reference  to  the  distinction  of  the  owner's  residing  or  not 
in  the'same  mansion.  .  But  his  reasoning  evidently  tends  10 
exclude  any  such  distinction.  But  however  convenient  such 
a  rule  might  have  been,  it  certainly  does  not  coincide  with 
the  current  of  authorities  either  ancient  or  modem.  For  the 
rule  is  now  taken  to  be,  according  to  the  opinion  of  Kelyng,  Kel.  84  4  Blac& 
•  that  if  the  owner,  who  lets  out  apartments  in  his  house  to  ^^Q^^^n  ^^^ 
other  persons,  sleep  under  the  same  roof,  and  have  but  oix^  Cowp.  1.  * 
outer  door  common  to  him  and  his  lodgers,  such  lodgers  are 
only  inmates,  and  all  their  apartments  are  parcel  of  the  one 
dwelling*hou$e  of  the  owner.    But  if  the  owner  do  not  ' 

lodge  in  the  same  house,  or  if  he  and  the  lodgers  enter  by 
different  outer  doors,  the  apartments  so  let  out  are  the  man- 
sion for  the  tin\e  being  of  each  lodger  respectively.  And 
accordingly  it  was  so  ruled  by  Hok  C.  J.  at  the  Old  Bailey  in  MS-  Tracy,  S3. 
1701;  although  in  that  case  the  rooms  were  let  for  a  year 
under  a  rent.    And  Tanner  an  ancient  clerk  of  the  court 

3  T  said. 
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Ch.  XV.  i  ift.  sftid)  that  the  oonfttaAt  opitiioii  and  practice  of  the  court  ha<t 
/'  ^ho»e  man-  becB  according  to  the  opinion  of  Kelyng  C.  J.,  which  opmion 

9ion.    Inmates.  .i.titw«  ^w 

. was  cited  by  Lord  Holt. 

?B^FeV  l^lJs  ^*^"^  Carrell  was  indicted  for  burglary  in  the  dwellinp^ 
MS  Gould  and  house  of  John  Jordan.  The  house  in  which  the  offence  waa 
B«»^!er  js.  committed  belonged  to  one  Nash^  who  did  not  live  in  any 

s.  c.  T\.  a.  '  psLTt  of  it  himself,  but  let  the  whole  of  it  out  in  separate 
Where  an  inmat^loigiYi^  from  week  to  Week.  Jordan  had  two  apartments  in 
one  in  vthich  he  ^^  housc,  a  sleeping  room  up  one  pair  of  stairs  and  a  work- 
Mletft,  and  the  shop  in  the  garret,  which  he  rented  by  the  week  as  tenant 
\eld  burgl^^'in  ^^  '^^^  ^^  Nash.  The  workshop  was  the  room  broken  open 
the  laturmwt  be  by  the  prisoner.  In  Easter  term  1 782  ten  Judges  against  two 
^m"\keovmer  held  the  offence  well  laid,  and  relied  on  the  case  of  Rogers. 
retainirg  no  part  The  two  Judges  diought  that  it  was  not  the  mansion-house 
(Evre  b"&Bu]-^^  Jordan,  but  that  it  might  have  been  laid  to  have  been  the 
ler  J .)  mansion-house  of  Nash :  to  which  some  of  the  others  faicUnedl 

Sfr^^*'*  ^"^'  i^  it  were  not  the^ansion  of  Jordan. 
Trapshaw'8  In  Trapshaw's  case  the  facts  were  exactly  the  same  as  in 

1786*  ^  d  i??^^*""^^'*  ^^^'  ^^  owner  let  the  house  out  to  different 
term*  1787.  Ms.l^g^^^  ^^o  had  but  one  common  outer  door.  The  prose- 
jud.Leach,^3.  j»mQ|.  Linney  rented  and  occupied  a  room  on  the  first  floor, 
47a)  where  he  slept,  and  a  parlour  below,  whith  latter  was  bi^ken 

open  and  rifled  by  the  prisoner.  All  the  Judges,  upon  the 
authority  of  Carrell's  case  and  Rogers's  case,  held  that  the  in* 
dictment  (which  was  on  the  stat.  3  &  4  W.  &  M.  c.  9.)  well 
laid  the  robbery  to  be  in  the  dwelling-house  of  Linney,  and 
that  the  conviction  was  proper* 
fcel.  84  MS.  Hence  it  follows,  that  if  a  man  let  out  part  of  his  house  to 
Tracy,  82.        inmates,  and  continue  to  iidiabit  the  rest  himself;  if  he  break 

open  the  apartments  of  such  inmates,  and  steal  their  goods, 
ft  is  felony  only,  and  not  burglary;  for  it  cannot  be  burglary 
to  break  open  his  own  house. 

^19.  But  a  mere  occupation  of  some  part  of  the  mansion  by  the 

Occupation  of  owner,  without  inhabiting  the  same,  makes  no  difference 
MabUii^^  in  the  question  of  burglary  with  respect  to  tenants  or  inmates. 
Rogers's  case,  William  Rogers  was  indicted  at  the  Old  Bailey  for  burg- 
M.  13  G.  3.  lary  in  the  dwelling-house  of  Philip  Chandler.  It  appeared 
Bulier  Js.  ^^^  ^^  Owner  let  the  whole  of  it  in  apartments  to  different 

Leach,  84.  S.C.  persons,  and  did  not  inhabit  any  part  of  it  him/»df.  Chand- 
^ncw  e  1         ;  j^^  rented  the  bottom  part  of  the  house^  consisting  of  a  shop 

and  a  parlour  and  a  cellar  underneath;  but  the  owner  had 

taken 
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^sdcen  back  the  cellar  foi"  the  purpose  of  keeping  wood  and  Ch.  xv.  $  19. 
lumber  in  it,  deducting  so  much  for  it  out  of  the  rent.  In  vihote  man'- 
There  was  but  <Mie  commoA  outer  door  from  the  atreet^  *'^'  /»waft». 
which  communicated  with  the  rest  of  the  house  as  well  as^ 
the  shop  <axid  parlour  in  which  the  burglaiy  was  committed. 
N'ine  Judges  present  all  agreed  that  the  indictment  properly 
laid  the  shop  and  parlour  to  be  the  mansion-house  of  the  pro- 
secutor; for  that  though  the  owner  occupied  the  cellar,  yet 
9S  he  did  not  inhabit  any  part  of  the  house,  it  could  not  be 
laid  to  be  his  dwelling-house ;  though  if  he  had  it  would  have 
been  otherwise* 

But  there  may  be  such  a  severance  by  lease  of  part  of        }  20. 
a  mansion  as  that  it  shall  no  longer  be  the  subject  of  burg-  Severance  by 
iarv. 

If  A.  have  a  shop  which  is  parcel  of  his  bouse,  the  indict-  Burnet's  MS. sa 
ment  must  be  for  breaking  the  mansion-house  of  A. j  but  if  L  *{"1^'  ^f^*  ®* 
it  be  sevared  by  lease^  and  have  no  communication  with  the  4  Biftc/com. 
dwelling-house,  by  having  a  diiferent  entrance;  then  unless  ^^»  ^ 
the  lessee  or  his  servant  sleep  there  usually  or  often,  no  burg-  g.  15. 
laiy  can  be  committed  in  it.    For  it  is  not  the  mansion-house 
of  A.,. being  severed  by  the  lease;  nor  can  it  be  said  to  be 
the  mansion-house  of  the  lessee,  if  neither  he  nor  his  family 
ever  dwell  there,  or  if  their  sleepllig  there  be  only  casual  or 
temporary. 

Kelyng  has  put  the  case  of  a  man  having  a  dwelling-house,  Kd.  83,  4 
who  lets  a  cellar  and  a  chamber  in  the  house  to  J.  S.,  reserv- 
ing the  rest  of  his  house  for  his  own  dwelling;  and  the  only 
passage  to  the  cellar  is  out  of  a  street;  and  if  the  cellar  be 
broken  open  in  the  night,  whether  it  be  burglary?  And  he 
thinks  not,  because  it  was  severed  by  the  lease,  and  had  no 
commimication  with  the  rest  of  the  house.  But  this  may 
well  be  questioned;  for  the  cellar  which  was  before  parcel 
of  the  house  is  no  more  severed  by  the  lease  therefrom  than 
the  chamber  which  was  also  let  to  J.  S.;  and  Kelyng  admits 
that  if  the  chamber  were  broken  open  it  would  be  burglary, 
and  should  be  laid  to  be  the  mansion  of  the  owner;  there 
being  but  one  common  entrance  to  him  and  the  lodger.  But 
if  the  cellar  alone  had  been  let,  then  clearly  no  burglary 
could  have  been  committed  in  it.  And  this  distinction 
aeems  fully  to  have  been  adopted  in  a  late  case  of  Gibson 

and 
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Cb.  XV.  $  20.  and  others;  who  were  indicted  and  convicted  of  a  burglary 
In  nohow  man-  in  the  dweUing-house  of  Thomas  Smith,  and  stealing  the 

'. L  goods  of  John  Hill.    Smith  was  the  owner  of  a  house  at 

^^A  ^i  ^'^"^^  Esher,  in  which  he  resided,  and  to  which  house  there  was  a 
King^ston  Lent  ^^^P  adjoining  built  close  to  the  house;  but  there  was  no 
Ass.  1785.  internal  communication  between  the  house  and  the  shop; 
Biilier  js.  *^  ^^^  "^  person  lay  in  the  shop;  and  the  only  door  to  the  shop 
1  Leach,  396.    was  in  the  court^yard  before  the  house  and  the  shop,  which 

yard  was  inclosed  by  a  brick  wall  3  feet  high,  including  both 
the  house  and  shop.  Smith  let  the  shop  together  with  some 
apartments  in  the  house  to  John  Hill  from  year  to  year  at  a 
renu  There  was  only  one  common  door  to  the  house,  which 
communicated  as  well  to  Smith's  as  to  Hill's  apartments*  A 
gate  or  wicket  fastened  by  a  latch  in  the  wall  of  the  court- 
yard next  the  road  served  as  a  communication  both  to  the 
house  and  shop.  The  burglary  was  committed  in  the  shop. 
And  upon  objection  that  that  could  not  be  said  to  be  the  dwel- 
ling-house  oi  Smith,  the  point  was  referred  to  the  Judges,  who 
in  £aster  term  1785  were  all  ot  opinion  that  the  indictment 
was  well  laid  in  describing  it  to  be  the  dwelling-house  of 
Smith,  who  inhabited  in  one  part;  and  there  being  but  one 
outer  door;  especially  as  it  was  within  one  curtilage  or  fence : 
and  that  the  shop  being  let  with  apart  of  the  house  inhabited 
by  Hill,  still  continued  td  be  part  of  the  dwelling-house  of 
Smith,  although  there  were  no  internal  communication  be- 
tween them.  But  it  was  admitted  that  if  the  shop  had  been 
let  by  itself,  Hill  not  dwelling  therein,  burglary  could  not 
have  been  committed  in  it,  for  th^n  it  would  have  been  se- 
vered from  the  house. 

5.  In  the  Night. 
$  21.  The  breaking  and  entering  must  be  in  the  night;  though 

1  H  ^'^5S\  *i  ^^^  ^^^^  "°*  ^  ^^  in  the  same  night:  for  if  thieves 
MS.  Burnet,  82.  break  a  hole  in  the  house  one  night,  to  the  intent  to  enter 
224**6  ^^^      another  night,  and  commit  felony,  and  they  accordingly  do 

so  through  the  hole  they  so  made  the  night  before,  this  seems 
to  be  burglary;  for  the  breaking  and  entering  were  both  in 
the  night ;  and,  says  Lord  Hale,  it  shall  be  supposed,  that 
they  broke  and  entered  in  the  night -when  they  entered;  for  the 
breaking  makes  not  the  burglary  till  the  entry.  If  this  were 
the  true  legal  supposition,  which  however  by  no  means  seems 
necessary  to  constitute  that  case  burglary,  it  might  have  been 

applied 
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applied  not  improperly  to  the  case  before  put  by  the  same  Ch.  XV.  $  21. 

aulhor  where  the  breaking  was  in  the  day-time,  and  the  en-    /«  the  night. 

tering  at  night;  which  he  says  will  not  be  burglary,  upon  the 

authority  of  Crompton  from  8  Ed.  2.;  though  it  is  observ-Croropton»33.ft. 

able  that  the  resolution  there  only  was,  that  if  thieves  enter 

in  by  night  at  an  hole  in  the  wall  which  was  there  before,  it 

is  not  burglary:  but  it  does  not  appear  who  made  the  hole, 

much  less  that  it  was  made  by  the  thieves  themselves  with 

intent  to  enter  more  securely  at  night.    As  to  what  shall  be  *  Blac.Com.224 

accounted  night  for  this  purpose ;  anciently  the  day  was  ac-  ^^^^  79^ 

counted  to  becrin  only  from  sun-risini^,  and  to  end  immedi-  3  Inst  63. 

ately  upon  sun-set:  but  it  is  now  generally  agreed,  that  it^  2.  iBac. 

there  be  day-light  enough  begun  or  left  either  by  the  light  Abr.  541. 

of  the  sun  or  twilight,  whereby  the  countenance  of  a  person 

may  be  reasonably  discerned,  it  is  no  burglary:  but  that  this 

does  not  extend  to  moon^light;   for  then  many  midnight 

burglaries  would  go  unpunished^  And  besides,  the  malignity 

of  die  offence  does  not  so  properly  arise,  as  Mr.  Justice 

Btackstone  observes,  from  its  being  done  in  the  dark,  as  at  * 

the  dead  of  night,  when  all  the  creation  except  beasts  of 

prey  are  at  rest,  when  sleep  has  disarmed  the  owner,  and 

rendered  his  castle  defenceless. 

6«  As  to  the  intent. 

The  breaking  and  entry  of  the  mansion  in  the  night  must        ^  22. 
be  with  intent  to  commit  stflne  felony  therein,  as  murder,  J  Hale,  559^61. 
larceny,  &c.,  whether  the  felonious  intent  be  executed  or  57.  1  Bac.  Abr. 
not.    For  if  the  intention  of  the  entry  be  either  laid  in  the  f^-  ^^^  20. 

.     -.  1  •  1  1  1  1  And.  115. 

mdictment  or  appear  upon  the  evidence  to  be  only  to  com- 1  Hawk.  ch.  3a 
mit  some  trespass,  as  to  beat  any  person  in  the  house,  it  ^'  ^®-  *  ^^*^ 
will  not  be  burglar}' ;  and  this  although  killing  or  murder  staundf.  30. 
may  be  the  consequence  of  such  beating.    For  though  in  Sum.  79. 
case  of  homicide,  if  one  premeditately  intend  to  beat  another 
very  severely,  and  exequte  his  purpose  in  such  a  manner  as 
must  necessarily  breed  danger,  and  death  ensue  in  conse- 
quence, though  beyond  his  original  intent;  he  shall  be  said 
in  law  to  have  intended  all  the  consequences,  and  therefore 
to  have  intended  the  felony;  yet  that  intention  is  a  deduc- 
tion in  law  from  the  felonious  act,  and  may  be  supposed  to 
originate  subsequent  to  the  first  purpose  in  the  heat  of  blood 
consequent  upon  the  execution  of  it*    But  in  burglary  it 
must  be  found  that  the  entry  was  for  a  felonious  purpose;  rid!fKel.  47. 

though 
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Ch.  XV.  $  23.  though  if  a  felony  be  actually  committed,  that  is  prima  facie 
'^w'g^-        pregnant  evidence  of  such  an  intent,  unless  the  (pontrary 
appear. 
Easter  Sess.  A  servant  who  was  entrusted  by  his  master  sells  goods  and 

WiLH^Her.  conceals  the  money  in  the  house;  and  after  he  is  discharged 
belt,  Atkins,  from,  the  service,  breaks  the  house,  and  takes  the  money 
1  Show,  ss'^*^  which  he  had  concealed.  This  was  holden  to  be  no  bursary, 

because  the  first  taking  of  the  money  was  not  felony* 
Rex  V.  Knight  The  prisoners  were  indicted  for  feloniously  and  burglaui- 
Gould  felsuller  ^^^ly'  breaking  and  entering  the  dwelling-house  of  Mary 
Js.  &  MS.  Jud.  SneUing  at  East  Grinstead  in  the  night  of  the  14th  Novem* 
tering*^}^7n^^  1781,  with  intent  to  steal  the  goods  of  Leonard  Haw- 
the  night'time  to  kins,  then  and  there  being  in  the  said  dwelling-house*  it 
'^'been  seized;  appeared  that  L.  Hawkins,  being  an  excise  officer,  had  seized 
held  no  burglary^  17  bags  of  tea  on  the  same  month  at  a  Mrs*  Tilt's,  in  a  shop 

^Vlleni^tk^ ^^^'^^^^  ^^  *®  ^*"*^  ^^  Smith,  as  being  there  without  a 
wppoied  owner,  legal  permit,  and  had  removed  the  same  to  Mrs*  Sneliing's 
^ctJLlthc^'laid^^  East  Grinstead,  where  Hawkins  lodged.  The  tea  the 
the  intent  to  be  to  Witnesses  sa;d  they  supposed  to  belong  to  Smith:  and  that 
'i^zed^wfu^  on  the  night  of  the  14th  November  the  prisoners  and  divers 
made  felony  by  Other  persons  broke  open  the  house  of  Mary  SneUing  with 
statute.  intent  to  take  this  tea.    It  was  not  proved  that  Smith  was  in 

company  with  them;  but  the  witnesses  swore  that  they  sup- 
posed the  fact  was  committed  either  in  company  with  or  by 
the  procurement  of  Smith.  The  jury  were  directed  to  find 
the  prisoners  guilty,  on  the  poiftt  being  reserved:  and  being 
also  directed  to  find  as  a  fact  with  what  intent  the  prisoners 
broke  and  entered  the  house;  they  found  that  they  intended 
£ast  term,  to  take  the  goods  on  the  behalf  of  Smith*  In  Easter  term 
fi2  G.  3. 1782.     following  all  the  Judges  held  that  the  indictment  was  not 

supported;  there  being  no  intention  to  steal,  however  out* 
rageous  the  behaviour  of  the  prisoners  was  in  thus  endea- 
vouring to  get  back  the  goods  for  Smith*  But  if  the  indict- 
ment had  been  for  breaking  the  house  with  intent  feloniously 
to  rescue  goods  seized,  &c.,  that  being  made  felony  by  the 
Stat.  19  G.  2.  c.  34*  the  Chief  Baron  and  some  of  the  other 
Judges  held  that  it  would  have  been  burglary.  But  even  in 
that  case  it  was  agreed  that  some  evidence  must  be  given  on 
the  part  of  the  prosecutor  to  shew  that  the  goods  were  un- 
customed, in  order  to  throw  the  proof  upon  the  prisoners 
that  the  duty  was  paid:  but  being  found  in  oil-cases  or  in 

great 
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great  quantities  in  an  unentered  place  would  have  been  suf-  Ch.  xv.  $  22. 
ficient  for  that  purpose.  Intent. 

The  above  opinion  is  in   opposition   to   what  was  for-  w^t  felony. 
merly  supposed  by  some,  that  the  felony  ititended  must  be  of 
Bitch  a  &ct  as  was  felony  at  common  law,  and  not  such  as 
mras  since  made  so  by  statute ;  and  Lord  Hale  inclines  to  that  ^  ^^^«  ^^ 
opinion.  And  therefore,  says  he,  it  has  been  doubted  whe- 
^er  the  breaking  of  a  house  in  the  night  with  intent  to  com- 
mit a  rape  be  burglary  or  not.  Crompton  thinking  it  is  not^  Crompton,  32. 
because  made  felony  by  stat.  Westm.  2.  c.  34.;  and  Dalton  ^^5***  ^^  ^^' 
thinking  it  would  be  burglary,  because  rape  was  felony  by  Staundf  81. 
the  common  law;  which  Lord  Hale  thinks  the  more  war- 
rantable opinion.    And  indeed  the  matter  is  since  put  out  r.  v.  Locost  and 
of  all  doubt  in  regard  to  the  particular  case  of  rape,  by  the  7^?! '\^'  5c 
case  of  the  King  v.  Locost  and  Villers,  and  the  King  v.  Gray ;  Rex  v.  Gray, 
wherein  it  was  clearly  holden  that  the  breaking,  &c. .  the  ^  ^^*j^^' 
house  with  such  an  intent  was  burglary.  But  still  the  gene- 
ral point  remained  in  the  same  doubt  as  before:  for  rape 
was  established  to  be  felony  at  common  law.    Hawkins  1  Hawk.  ch.  38. 
however,  and  after  him  Mr.  Justice  Black  stone,  carry  the  *•  ^^'  t^^' 
rule  ftnther;  and  though  the  former  seems  to  found  himself 
chiefly  upon  the  mistaken  notion  that  rape  was  only  made 
felony  by  statute,  yet  the  reason  assigned  by  both  is  general: 
and  according  to  them  it  makes  no  difference  whether  the 
offence  intended  were  felony  at  common  law,  or  only  cre- 
ated so  by  statute ;  because  wherever  a  statute  makes  any  offence 
feiony^  it  incidentally  gives  it  all  the  properties  of  a  felony  at 
common  law.  And  it  has  been  shewn  before  in  the  case  of  Ante,  510. 

V  ide  R  V  Wells 

Knight,  that  the  same  reasoning  was  adopted  by  several  of  sj^st.  term  1786! 
the  Judges,  though  the  point  was  not  immediately  before  Ante,  414. 

. V         .     -    J  "  post.  Indict- 

them  m  judgment.  iient 

Trial. 

I  do  not  find  any  thing  worthy  of  special  notice  in  regard        §  2^» 
to  the  trial  of  burglaries  in  general;  it  is  governed  by  the         ^'■"'^• 
ordinary  rules  which  prevail  in  cases  of  felony.    But  I  shall 
hereafter  have  occasion  to  refer  to  the  stats.  25  Hen.  8.  c.  3.  vi  tit  Larcenv. 
and  5  &  6  Ed.  6«  c.  10.  with  respect  to  the  trial  and  pu- 
nishment of  those  who  are  taken  with  goods  in  one  county, 
which  were  obtained  by  burglary  in  another:  and  also  to  the 
Stat.  10  Geo.  3.  c.  48.  concerning  the  receivers  of  <yrtain 
goods  obtained  in  the  sane  manner. 

Indictment^ 
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ch.  XV.  <  34.  Indictment^  Appeal,  Evidence,  and  Verdict. 

%  24.  The  indictment  for  burglary  may  run  thus:  that  J.  S.  on 

X^^T'sl^'"'  such  a  day,  in  the  night  of  the  same  day,  with  force  aiul 
1  Hawk.  ch.  d&  arms,  the  dwelling-house  of  A.  B.  feloniously  and  bui^la^ 
per  tot  riousK  broke  and  entered,  and  then  and  there  such  and  such 

things  of  the  goods  and  chattels  of  the  same  A.  B.,  in  the 
same  house  then  being,  feloniously  and  burglariously  did 
steal,  take,  and  carry  away;  or,  if  no  theft  were  actually 
committed,  then,  with  intent  the  goods  and  chattels  of  the 
said  A.  B«,  in  th^  same  house  then  being,  feloniously  and 
burglariously  to  steal,  take,  and  carry  away;  or,  with  intent 
the  said  A«  B.  there  feloniously  to  kill,  &c. ;  or  both  the  fe- 
lonious intent  and  the  actual  felony  may  be  charged. 
\  Co^SQ^b^  ^^^  offence  must  not  only  be  laid  to  be  done  feloniously 

5  Co.  121.  b.      but  also  burglariously ;  which  is  a  term  of  art,  and  cannot 

be  expressed  by  any  other  word  or  circumlocution. 
Breaking  and  j^  ^^^^  ^^  Stated  that  the  offender  broke  and  entered  the 

Ante.  8.  2.  7.     house;  a  breaking  without  an  entry,  or  vice  versa,  is  in^ 

1  Hale,  550.        sufficient. 

lHair550  556  ^^  must  be  laid  to  be  done  in  a  mansion.or  dwelling-house; 
1  Hawk  ch.  38.  and  therefore  if  it  be  only  said  to  be  in  the  house  of  such  an 

c  ^^  224  *5^     ^^^^  '^  '^  "^^  sufficient.  But  this  rule  extends  only  to  the 

case  of  burglary  in  a  private  house ;  for  if,  as  has  been  hinted 
before,  the  offence  may  be  committed  by  breaking  open  a 

Ante,  487.491.  church,  or  the  gates  or  walls  of  a  town,  it  seems  agreed 

to  be  more  proper  to  lay  the  indictment  according  to  the 
truth  of  the  fact;  and  therefore  stating  that  the  prisoner 
feloniously  and  burglariously  broke  and  entered,*  &c.  the 
parish  church  of  D.,  &c.  is  sufficient.  Where  the  bur- 
glar\'  is  in  any  out-house,  which  by  law  is  considered  part 
of  the  dwelling-house,  it  must  still  be  laid  to  be  done  in  the 
dwelling-house;  or  at  least,  as  in  Dobbs's  case  after  men- 
tioned, in  the  stable,  &c.  alleging  it  to  be  part  of  the  dwell- 
ing-house :  and  in  either  case,  the  jury  should  find  the  fact. 

Garland's  case,  ^^^t  it  is  parcel  of  the  dwclling-house ;  according  to  the 
'     ^  determination  in  Garland's  case  before  mentioned. 

MS.  Tracy,  79.       g^  ^\^^  indictment  need  not  allege  that  any  person  was 

*  in  the  house ;   for  this  clause  was  inserted  in  after  the  stat. 

23  H.  8.  which  takes  away  clergy  where  any  person  in  the 

Post.  s.  30.         housf  was  put  in  fear:  and  now  the  stat.   18  Eliz.  takes 

away  clergy  in  all  cases  of  burglaij-. 


Burglary.  513 

It  is  necessary  to  ascertain  to  whom  the  mansion  belongs,  Ch.  XV.  5  24 
and  to  state  that  with  accuracy  in  the  indictment;  and  there- -^»^»<^^^*"f»  -®^" 

fore,   where  the  prisoner  was  indicted  for  burglary  in  the ! 1 

dwelling-house  of  John  Snoxall,  and  stealing  therein  goods  Wjwe  mantion. 
the  property  of  Ann  Lock ;  and  it  appeared  that  it  was  not  o.  B.  Feb.  1783. 
the  dwelling-house  of  J.  S.    Buller  and  Grose  Justices  held  J'^**^^'^^  286.^ 
that  the  prisoner  could  not  be  found  guilty  either  of  the 
burglary,  or  stealing  to  the  amount  of  40^.  in  the  dwellbg- 
house;  for  it  is  essential  in  both  cases  to  state  in  the  indict-  W.Woodward'a 
ment  the  name  of  the  person  in  whose  house  the  offence  was  |*p '  ^*  ®*  ^' ^* 
committed*    In  Cole*s  case  it  was  stated  to  be  the  shop  of  Cole's  case, 

one  Richard (leaving  a  blank  for  the  surname);  on  J^Hidefsss.^''^ 

which  account  it  was  doubted  by  B.  R.  whether  it  could  be 
supported;  though  the  Reporter  says  it  was  holden  good. 

The  indictment  must  not  only  state  the  fact  to  have  been  -^^  ^f^  f»g^t- 
done  in  the  night  of  such  a  day;  but  it  ought  also  to  express  2  Hale!  179. 
at  about  what  hour  of  the  night  it  happened:  though  it  does 
not  seem  necessary  that  the  evidence  should  strictly  corres- 
pond with  the  latter  allegation.    In  Waddington's  case  the  Wadding:toii's 
indictment  for  burglary  alleged  the  fact  to  have  been  com- L*ancaster  Lent 
mitted  in  the  night,  but  did  not  express  at  or  about  what  Ass.  1771. 
hour  it  was  done.  Gould  J.  held  the  indictment  insufficient  ^^i^J^ 
as  for  a  burglary,  and  directed  the  prisoner  to  be  found  guil- 
ty of  simple  larceny  only.    He  said  that  as  the  rule  now 
established  was,  that  a  burglary  could  not  be  committed 
during  the  twilight,  it  was  therefore  necessary  to  specify  the 
hour  in  order  that  the  fact  might  appesir  upon  the  face  of  the 
indictment  to  have  been  done  bet^veen  the  twilight  of  the 
evening  and  that  of  the  morning. 

Further  it  must  be  alleged  and  proved,  eidier  that  a  felony        $  25. 
was  committed  in  the  dwelling-house,   or  that  the  party  ^  ^^i^  ^^  9^ 
broke  and  entered  with  intent  to  commit  some  felony  within 
the  same. 

Joseph  Dobbs  was  indicted  for  a  burglary  in  breaking  and  Do^^s's  case, 
entering  the  stable  of  James  Bayley,  part  of  his  dwelling-  ass.  30  July 

house,  in  the  nicrht,  with  a  felonious  intent  to  kill  and  destrov  ^770.  Serjt 

,  .  *'  Forster's  MS. 

a  gelding  of  one  A.  B.  there  being.    It  appeared  that  the  fr^j^^  Hale, 561-. 

gelding  was  to  have  run  for  40  guineas,  and  that  the  prisoner 

cut  the  sinews  of  his  fore-leg  to  prevent  his  running,  in 

consequence  of  which  he  died.    Parker  Ch.  B.  ordered  him 

to  be  acquitted;  for  his  intention  was  not  to  commit  the 

3  U  felony 
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Ch.  XV.  $  35.  felony  by  killmg  and  destroying  the  hgrse,  but  a  trespMs  only 
ZtuUctment,  -EW-to  prevent  his  running;  and  therefore  no  burglary.    But  the 
'  prisoner  was  again  indicted  for  killing  the  horse,  and  capital- 
ly convicted. 

But  whatever  be  the  felony  really  intended,  the  same 
must  be  laid  in  the  indictment  and  proved  agreeably  to  the 
facu 
O.  B.  Oct.  iroo.     One  was  indicted  for  burglary  and  stealing  goods.     It 
MS.  &  vhU  post  appeared  that  there  were  no  goods  stolen,  but  a  burglaiy 
519.  with  intent  to  steal;  and  not  being  so  laid,  as  it  ought  to 

comb  and*  ^^'    ^*^'®  been,  Lord  C.  J.  Holt  directed  the  prisoner  to  be  ac- 
Abbot.  quitted. 

MS.  Bumct,  83.     And  SO  if  it  be  alleged  that  the  entry  was  with  intent  to 
post  ^.'26.        commit  one  sort  of  felony,  and  the  fact  appear  to  be  that  it 

was  with  intent  to  commit  another;  that  is  not  sufficient* 
Rex  T.  Locost       Thou^  if  the  intended  felony  were  actually  committed^ 
Kel.  30.     '       ^^  ^^  enough  to  lay  the  breaking  and  entering  to  be  with  in- 
1  Hale,  560.      tent  to  do  so, 

Jenks's  case,  So  where  the  indictment  was.  for  breaking,  &c«  the  house 
wicfbifore  a^?^'*^*^  J-  Davis,  with  intent  to  steal  the  goods  of  J.  Wakelin,  in 
the  Judges  in  the  said  house  beine,  and  there  was  no  such  person  who 
in^MS.  BuUer^^^  goods  in  the  house:  but  J.  W*  was  put  by  mistake  for 
J.  and  MS.Jud.  J.  D.;  the  prisoner  was  cntided  to  an  acquittal:  and  it  was 
(2  Leacb,896.  ^^  ^y^^^  ^j^^  ^^^^^  a^y-y.  ^ryy  ^^^  ^^^  ,^  rejected  as 

surplusage;  for  the  words  were  sensible  and  material;  it 
being  material  to  lay  truly  the  property  in  the  goods;  and 
without  such  words  the  description  of  the  offence  would  be 
incomplete.  This  it  seems  is  not  like  the  case  of  laying  a 
robbery  in  the  dwelling-house  of  A.,  which  turns  out  to  be 
the  dwelling-house  of  B«;  because  that  circumstance  is  per- 
fectly immaterial  in  robbery,  which  is  ousted  of  clei^  gene- 
Vi.  tit.  Larceny,  rally;  as  was  determined  in  Pye's  case.  Nor  is  this  like  Mor- 

dictment— Sur-  ^^^^^  ^^^»  where  the  name  was  so  introduced  as  to  make  the 
plusage.  sentence  insensible* 

But  it  seems  in  all  cases  sufficient,  where  a  felony  has  been 
actually  committed,  to  allege  the  commission  of  such  felony; 
1  Hale,  560.      for,  as  Lord  Hale  observes,  that  is  sufficient  evidence  of 
"  ^'  *•  the  intention.    The  stat.  1%  Ann.  c.  7.  seems  to  have  been 

drawn  with  that  view.  It  is,  besides,  a  general  rule,  that 
a  man  who  commits  one  sort  of  felony,  in  attempting  to 
commit  anotlicr,   cannot  excuse  himself  upon  the  ground 

that 
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that  he  did  not  intend  the  commission  of  that  particular  Ch.  XV.  $  25. 
offience*  Yet  this  it  seems  must  be  confined  to  cases  where  IntUctmetUy  £««- 
die  ofience  intended  is  in  itself  a  felony,  according  to  the  ^*  ^^' 

resoluticMi  in  Dobbs's  case  before  mentioned.  Ante,  513. 

Bat  the  same  fact  may  be  laid  widi  several  intents,    hi       ^  ^e. 
Thompson's  case^  which  was  an  indictment  for  burglary,  Different  intent*. 
Ae  first  count  laid  the  fact  to  be  with  intent  to  steal  die  ^^^ Norfolk*^' 
goods  of  T.  D. ;  the  second  count  laid  it  with  intent  to  kill  Sum.  Ass.  1781. 
iBid  murder  him.    Upon  a  general  verdict  of  guilty,  it  was  ^^  ^"""^^  J* 
<ilgected  that  there  were  two  several  capital  charges  in  the 
same  indictment,  which,  it  was  said,  tended  to  deprive  the 
priooiier  of  so  many  challenges  as  he  would  be  entitled  to 
if  the  indictments  were  distinct;  namely,  20  upon  each. 
Aoother  objection  was,  that  it  would  tend  to  perplex  the  pri- 
floner  in  his  defence.  But  seven  Judges  (being  all  who  were  Mich.  T.  irsi. 
present  at  the  conference,)  held  the  indictment  good.   They  , 
said  it  was  the  same  fact  and  evidence,  only  laid  in  different 
ways.  Whereas  in  O'Connor's  case,  in  Lord  C.  J.  Ryder's 
time,  there  were  two  distinct  felonies  charged  in  several 
comits;  one  for  hiring  A.  with  intent  to  cause  him  to  be  enlist- 
ed in  the  French  Icing's  service;  the  other  a  similar  charge 
withresi)ecttoB.:amdinthatcaBenojudgnientwa8given;the      •    * 
priaoner  being  dischurged  from  die  indictment  by  die  consent 
of  die  attorney-general:    smd  the  rather  upon  the  doubt  See  more  under 
whether  Ae  fact  foimd  amounted  to  the  felony.  jLd^el^,''^!"^ 

infra. 

Further,  the  indictment  may  be  so  laid  as  to  comprise        ^  27. 
odier  ofiences  than  bursary,  though  connected  therewith;  i>f/£ren<o/encf< 
so  diat  the  prisoner  may  be  acquitted  of  part  and  fo^nLd-^^^^J^*^*^ 
guihy  of  the  rest.    As  if  the  prisoner  be  charged  that  he  severance  by  ver- 
feloaiously  and  burglariously  broke  and  entered  the  dwelling-  ^^^j^  ^^ 
house  of  J.  S.,  and  then  and  there  certain  goods  of  J.  S.  3  MS.  Sum. 
feloniously  and  burglariously  did  steal,  &c.:  the  u^ctment^^^j^^'^J* 
comprises  two  offences,  namely,  burglary  and  larceny;  and  end,  and  R.  v. 
therefore  be  may  be  acquitted  of  the  burglary  if  the  case  be  ^^^x& '^ 
so  \xfon  the  evidence,  and  found  guilty  only  of  the  larceny. 
But  in  such  case,  if  the  -prisoner  be  acquitted  of  the  larceny.  Ante,  514. 
it  seems  he  cannot  be  found  guilty  of  the  burglary;  because 
as  it  is  dius  charged,  the  larceny  constitutes  part  of  the 
burglary.    For  though  the  act  of  theft  being  charged  is  a 
sufficient  allegation  by  intendment  of  law  of  the  prisoner's 

felonious 
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Ch.  XV.  i  37.  felonious  intention;  yet  when  he  is  acquitted  of  that,  there 
Indictment,  Evi-  being  no  express  charge  of  an  intention  to  steal,  it  stands 
'  singly  as  if  the  indictment  had  been  of  a  breaking  and  enter- 
ing, &c«  without  any  allegation  of  a  felonious  intent.     And 
of  this  opinion  was  Lord  Holt,  at  the  Old  Bailey,  October 
Ante,  514.         170o#    Therefore  says  Lord  Hale,  the  better  way  is  to 

charge  the  prisoner  with  breaking,  &c.  with  intent  felo- 
niously and  burglariously  to  steal  the  goods,  &c.  therein, 
and  to  add  also  the  particular  felony:  and  then,  though  he 
be  acquitted  of  the  felony,  the  indictment  stands  good  against 
1  Hale»  560.  him  as  for  a  simple  burglary.  The  same  author  also  thinks 
MS  Burnet.  84  ^*^  three  offences  may  be  laid  in  the  same  indictment, 

namely   burglary,  larceny,   and  felony    upon   the   statute 
5  &  6  £d.  6.  c.  9.  and  the  form  of  the  indictment  may  run 
thus.  That  A.  on,  &c.  in  the  night  of  the  same  day,  witli 
force  and   arms,   at,  &c.  the  dwelling-house   of  B.,  &c« 
feloniously  and  burglariously  did  break  and  enter,  with  intent 
the  goods  and  chattels  of  the  ;said  B.,  in  the  said  dwellings 
house  then  and  there  being,  feloniously  and  burg^iousl^  to 
steal,  &c.  and  then  and  there,  with  force  and  arms,  one  sil- 
ver cup,  &c.  of  the  said  B.  then  and  there  being,  feloniously 
and  burglariously  did  steal,  &c.  the  said  B.,  his  wife,  and 
'    '       children,  and  family,  in  the  said  dwelling-house  then  and 
there  being,  against  the  peace,  &c.     And  such  indictment 
need  not  conclude  against  the  form  of  the  statute.    Hereby 
the  prisoner  may  be  either  convicted  of  the  burglary  and  nqt 
of  the  larceny,  or  convicted  of  the  felony  within  the  st.  5  &  6 
£d.  6.;  in  either  of  which  cases  he  is  ousted  of  clergy;  or 
he  may  be  convicted  of  tb^  simple  IsM^eny,  and  so  have  the 
benefit  of  clergy. 

\  28.  There  is  a  note  of  a  case  of  Rex  v.  Comer,  which  is  in 

Verdict  and  judg-^ntT2\  circulation,  wherein  it  was  supposed  that  much  de- 
Comer's  case  penned  upon  the  manner  of  entering  the  verdict:  for  in  that 
30th  Nov.  1744.  case,  upon  an  indictmentfor  burglary  (a)  and  stealing  goods  in 
Serit  Forstert  ^®  house  of  the  value  of  150/.,  where  the  verdict  was, 
MS.  s.  C.  "  guilty  of  felony  only  in  stealing  goods  to  the  value  of  150/. 

rnew  edit  43,'i  ^"^        dwelling-house,  and  not  guilty  of  the  burglary;"   it 

was  holden,  that  by  a  general  acquittal  of  the  burglary,  which 
as  the  indictment  was  laid  included  (as  was  said)  the  breaking 
and  entry  and takingof  the  goods,  theprisonerwas  by  necessary 

(a)  By  this  must  be  understood  breaking  and  entering  the  dwelling- 
house  of  such  an  one  in  the  niglit-time^  without  laying-  it  to  be  done  with 
%  fdionious  intent 

consequence 
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consequence  acquitted  of  the  felony  also.    But  they  agreed  Ch.  XV.  $  28. 

dial  if  the  entry  of  the  verdict  had  been  "  not  guilty  of  the  Verdict  and judg- 

^  breaking  and  entering  the  house  in.  the  night-time,  but        ^^' 

"  guilty  of  the  rest  of  the  indictment,"  the  prisoner  would  riVitfi  Hale,  559, 

then  have  been  convicted  of  stealing  goods  to  the  value  of  ff^^  ^xto™^*^' 

40^«   in  the  dwelling-house,  and  been  outsed  of  clergy  by  Com.  Rep.  481. 

Stat*  12  Ann.  c.  7*    But  I  have  seen  a  note  of  tiiis  case  of 

Mr.  Justice  Abney's,  (wherein  it  is  called  Hugh  Connor's 

case),  which  throws  great  doubt  upon  the  accuracy  of  the 

above  statement.   From  the  latter  it  appears  that  Lord  C.  J. 

Lee,  Parker  C.  B.  and  the  Judges,  Reynolds,  Abney,  Burnet, 

Denison,  and  Clarke,  thought  that  the  prisoner  was  ousted 

of  clergy  on  the  finding  of  the  jury.    Willes  C.  J.  inclined 

that  the  indictment  was  ilL    Wright  J.  contra.    The  other 

three  were  absent.    But  upon  the  doubt  conceived  by  the 

minori^,  and  the  prisoner  having  lain  many  months  in  pri- 

satL,  they  all  agreed  to  recommend  him  for  a  pardon  on  the 

terms   of  transportation.    At  ^any  rate  this  was  an  over-  Hungerford's 

strained  nice^,  which  has  been  since  corrected  upon  better  ^**®»  P^**  ^^^ 

consideration. 

Withal  and  Overend  were  indicted  for  feloniously  and  burg- Rex  v.  Withal 
kffiously  breaking  and  entering  the  dwelling-house  of  E.  P.,  q  ^jif^S^ a^' 
and  stealing  therein  60/.    The  jury  found  them  not  guilty  1773.MS.Crowa 
of  the  breaking  and  entering  the  dwelling-house  in  the  night,  S^l^*/' , 
bot  guilty  of  stealing  the  money  in  the  dwelling-house.    ItSeijt  Forster's 
was  objected  for  the  prisoners  that  they  were  not  excluded  ^^* 
clergy,  because  the  jury  had  acquitted  them  of  the  burglary,  102.)  * 

and  there  was  no  separate  count  in  the  indictment  on  the  ^  ^*^'*"^"* 
Stat.  12  Ann.  c.  7.  for  stealing  in  the  dwelling-house  to  the'^J^^^^^ 
value  of  40*.    This  matter  being  reported  to  the  Judges  in  ^^findant  being 
Mich,  term  1773,  a  great  majority  were  of  opinion  that  a^/«^,  !$•'/ 
where  a  prisoner  is  indicted  for  a  complicated  offence  com^  ^^fowidgvilty 
prehending  in  itself  divers  circumstances  of  aggravation,  each  40^*^^  ^Jf  2w^- 
of  which  is  ousted  of  clergy;  though  he  be  acquitted  of  some  ing-houge,  » 
*of  those  circumstances,  yet  if  he  be  found  guilty  of  others  ^'^^^^^'^''^' 
iiom  which  the  benefit  of  clergy  is  excluded,  he  shall  receive 
sentence  of  death.    As  if  one  be  indicted  of  burglary  and 
stealing  a  sheep,  and  he  be  acquitted  of  the  breaking,  &c. 
but  found  guilty  of  the  sheep-stealing,  no  other  than  a  capital 
judgment  can  be  pronounced  against  him.    But  a  few  of 
the  Judges  still  doubting,  the  further  consideration  of  the 

case 
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.  Ch.  XV.  f  da  ease  was  adjourned  to  Hilary  term  1 774,  and  in  thi  mein 
rmtfrtfl«/7«fr-tiine  Lord  C.  B.  Parker  furnished  the  note  of  Coiner's  case 

first  before  mentioned.    Finally,   all  the  judges  were  of 


opinion  that  the  prisoners  were  ousted  of  their  clergy  hf  this 

finding;  for  the  indictment  contained  every  charge  necessary 

upon  the  stat.  12  Ann.  c.  7.  namely,  a  stealing  in  a  dwell- 

mg<*house  to  the  amount  of  AOs.^  and  the  jury  had  found 

them  guilty  of  that  charge. 

Hong^rford's         William  Hungerford  was  indicted  before  the  Recorder  of 

caw,  Bristol,     Bristol  for  feloniously  and  burglariously  breaking  and  entcr- 

MS.  fiuHer  J.    ing  the  dwelling-house  of  }•  H.,  and  feloniously  and  borg- 

Manneroftaking  lariously  Stealing  therein  the  goods,  8cc.  of  the  valoe  of  6^ 

tfburglary^mT  '^^  vcrdict  was,  "  not  guilty  of  the  burglary,  but  guilty  of 

ftloiy  joined.      stealing  above  the  value  of  40;.  in  the  dwelling-house;'*  and 

the  entry  by  the  officer  was  in  the  same  words.    Judgment 
of  death  was  given,  but  execution  was  respited  till  die  opinion 
of  the  Judges  could  be  taken.    In  Easter  term  1790  the 
Judges,  after  some  debate  adjourned  this  case  to  the  next 
term;  and  on  the  21st  of  June  following  they  held  the  find- 
ing sufficient  to  warrant  a  capital  judgftient.    They  agreed, 
that  if  the  officer  were  to  draw  up  the  verdict  in  form,  he 
must  do  it  according  to  the  plain  sense  and  meaning  of  the 
jury,  which  admitted  of  no  doubt*  That  the  minute  was  only 
for  the  future  direction  of  the  officer,  and  to  shew  that  the  jury 
found  the  prisoner  guilty  of  the  larceny  only.    But  many  of 
the  Judges  said,  that  when  it  occurrcxl  to  them  they  should 
direct  the  verdict  to  be  entered  "  not  guilty  of  the  breaking 
and  entering  in  the  night,  but  guilty  of  the  stealing,"  &c.; 
as  that  was  more  distinct  and  correct.    It  appeared  upon 
inquiry  to  be  the  constant  course  on  every  circuit  in  England 
upon  an  indictment  for  murder,  where  die  party  was  only 
convicted  of  manslaughter,  to  enter  the  verdict,  **  not  guilty 
of  murder,  but  guilty  of  manslaughter;"  or  "  not  guilty  of 
murder,  but  guihy  of  feloniously  kiBingand  slaying:"  and  yet 
murder  includes  the  killing.   They  added  that  the  whole  ver- 
dict must  be  taken  togedier ;  and  the  jury  must  not  be  made 
to  say  that  the  prisoner  is  not  gtiilfy  generally,  when  they  find 
him  expressly, guilty  of  part  of  the  charge;  or  to  appear  to 
I    speak  contradictorily  by  means  of  the  officer's  using  a  tech* 
nical  term,  when  the  verdict  is  sensible  and  intdligibk  in 
itself. 

But 
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But  where  several  were  indicted  together  for  burghury  (a),  Ch.  XV.  $  3a 
and   for  feloniously  stealing  goods,  &c.   in  the  house;   itVordiaandjudg^ 

seemed  to  the  two  Chief  Justices  and  others  that  the  jury ' 

could  not  find  one  ffuilty  of  the  burglary,  and  another  euiltv  ^^?  \  Turnci; 

,  _      _  11  •     !•  /_  J    1  and  Others, 

of  the  larceny  cmly,  upon  the  same  indictment  and  uie  same  i  sid.  171. 
nridence.  In  truth,  such  a  finding  shewed  that  the  offences 
of  ifae  several  prisoners  were  of  a  distinct  nature,  and  thero- 
finre  oug^t  not  to  have  been  included  in  the  same  indict^ 


It  was  formerly  considered  that  a  person  indicted  and       $  29. 
acquitted  for  brealcing  and  entering  a  dwelling4iouse  in  the  f^i^^  ^l 
nif^t,  and  there  stealing  the  goods  of  one  person,  could  not  onehlonioiu  act, 
be  afterwards  indicted  for  the  same  breaking  and  entering,  H^j^^^^J^ 
and  stealing  the  goods  of  another  person;  though  he  might ^/ory  v>ith  an* 
be  indicted  rf  the  simjde  larceny:  but  the  cases  in  i^fhich  ^''^  *"'^*  ^^• 
that  doctrine  was  established  have  been  since  denied  to  be  vand^rcomluid 
law  in  the  case  of  Vandereom  and  Abbott*  The  prisoners  James  Abbott, 

f  rt   R     Ynn    1 70tf\ 

were  indicted  for  burglariously  bresdcing  and  ^i^tering  the  j^g^^ '^^^^^  j 
dwelling4iouse  of  Merial  NeviU  and  Ann  Nevill,  &c.  ivith  jin  acquittal  u/xm 
mttnt  to  steal  their  goods  therein   being:   to   which  they  ''^^J^/^: 
pleaded  auterfoits  acquit  upon  a  former  indictment,  char-  ing^  k^e.  and 
g^g  die  same  facts,  with  this  difference,  that  mstead  of  the  !^^^^^^ 
breaking,  &c*  being  laid  with  intent  to  steals  &fc*  the  indict*  B.  avd^a  can- 
ttcnt  charged  an  actual  stealing  of  certain  goods  of  Merial  J^' t^  ^^^/^^ 
NeviU,  and  certain  other  goods  of  Ann  NeviU,  and  certain  ment for  burr  lory 
other  goods  of  one  Susanna  Gibbs  (*),  and  concluding  with  ^^^^^^^^ 
an  averment  of  the  identity  of  the  persons,  and  that  the  two  «ameni;^A<  with 
ladictments  were  for  the  same  burglary.    The   case  ^^  J^^^^  ^•'^''^ 
argued  upon  demurrer  before  all  the  Judges,  and  they  una^  andB.  Auterfmt* 
nimously  held  the  plea  bad:  the  grounds  of  which  judgment ^^^^^^^j* 
were  afterwards  stated  by  BuUer  J.  at  the  Old  Bailey  in  June  thefactt  charged 
ir96.  He  began  by  observing  that  on  the  part  of  the  pri-  %^^^^l^ 
soners  it  was  contended,  that  as  the  dwelling-house  men-j^^ue, /mve«i/«- 
doned  in  the  two  indictments,  and  the  times  mentioned  in^^^^^thefint 

,  tnatcttnent* 

each  when  the  offence  was  committed,  were  the  same,  there* 
fore  the   offence  was  the  same,  and  the  acquittal  on  the 

(a)  vide  ante,  p.  516.  n.  (a). 

(A)  Mr.  Justice  Buller  in  delivering  the  opinion  of  the  Judges  on  thi» 
ease  observed,  that  the  property  in  the  goods  Avas  differently  described 
in  the  two  indictments,  wnich  might  afford  another  objection  to  the  plcaj 
but  that  he  had  not  entered  into  the  consideration  of  that  cvrcumstance,  as 
the  case  did  not  require  it.  M^.  BnUer  J. 

former 
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Ch.  XV.  f  29.  former  indictment  a  bar  to  the  present.   And  further,  that 
Auterfdu  acqiUt.  burglaiywas  defined  to  be  afelonioua  breaking  and  entering 

of  a  mansion-house  in  the  night-time,  to  be  completed  by 
felony  or  an  intention  to  commit  it.  And  that  two  cases  in 
Kelyng  were  relied  on  in  support  of  the  plea  of  auterfoits 
acquit.  (After  stating  the  two  indictments  he  proceeded,) 
The  question  is,  Whether  the  several  offences  described  in 
the  two  indictments  can  be  said  to  be  the  same?  That  there 
was  only  one  act  of  breaking  the  house,  and  a  felony  com* 
mitted  only  at  one  time,  must  on  this  record  be  taken  to  be 
clear:  but  that  does  not  decide  the  question.  The  crime  of 
burglary  is  of  two  sorts  (a);  1.  breaking  and  entering  a 
dwelling-house  in  the  night>time,  and  stealing  goods  there : 
2.  breaking  and  entering  a  dwelling-house  in  the  night-dme 
with  intent  to  commit  a  felony,  though  that  felony  be  not 
committed.  The  circumstance  of  breaking  and  entering  the 
dwelling-house  is  common  and  essential  to  both,  but  it  does 
not  of  itself  constitute  the  crime  in  either;  for  there  must 
be  a  felony  committed  or  intended,  without  one  ef  which 
the  crime  of  burglary  does  not  exist:  and  these  Offences  are 
so  distinct  in  their  nature,  that  evidence  of  one  will  not 
support  an  indictment  for  the  other.  For  example,  if  a 
man  be  indicted  for  breaking  and  entering  a  house  in  the 
night  and  stealing  goods  there,  evidence  that  he  broke,  &c* 
and  intended  to  steal  goods,  or  to  commit  any  other  felony^ 
would  not  support  the  indictment.  In  the  case  of  the  pre- 
sent prisoners,  the  evidence  applicable  to  the  indictment  now- 
depending,  which  is  for  breaking,  &c.  with  intent  to  steal, 
was  not  evidence  to  prove  the  first  indictment  for  breaking, 
'  &c.  and  stealing  goods.  Then  if  the  crimes  are  so  distinct 
that  evidence  of  one  will  not  support,  the  other,  it  is  incon- 
sistent with  reason  to  say  that  they  are  so  far  the  same  that 
an  acquittal  of  one  shall  be  a  bar  to  a  prosecution  for  the 
other.  Neither  do  legal  authorities  support  such  a  propo- 
sition. The  two  cases  quoted  on  behalf  of  the  prisoners 
were  Turner's  case,  Kel.  30.  and  Jones  and  Beavef's  case, 

(a)  Quaere,  whether  the  definition  of  the  crime  be  not  solely  resolvable 
into  the  breaking',  &c.  with  intent  to  commit  felony;  of  which  the  actual 
commission  is  such  a  strong  presumptive  evidence,  that  the  law  has 
adopted  it,  and  admits  it  to  be  equivalent  to  a  charge  of  tlie  intent  in  ao 
indictment.  And  therefore  an  indictment  charging  the  breaking,  &c.  to 
be  vjith  intent  to  steal  is  said  to  be  supported  hy  proof  of  actual  stealing 
(ante,  514.)  though  certainly  not  nee  versa. 

Kel. 
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Kel.   52.    William, and  James  Turner  were  indicted  for  Ch.  XV.  $29. 
burglary  in  breaking  and  entering  the  dwelling-house    pj  Auterjoitt  acquit 
Mr,  Tryon  in  the  night,  and  stealing  therein  a  large  sum  of  (Turner's  case, 
money;   on   which   James  was  found  guilty,  but  William  Kel  30.) 
was   acquitted.     Afterwards,  there  being  strong  evidence 
that  William  was  concerndd  in  the  same  burglary,  and  there 
being  47/.  of  the  money  of  one  Hill,  a  servant  of  Mr.  Tryon, 
stolen  at  the  same  time,  which  was  not  laid  in  the  former 
indictment,  it  was  intended  to  indict  him  a  second  time  for 
the  burglary  in  breaking,  &c.  the  house  of  Mr.  Tryon,  and 
stealing  the  47/.  of  the  money  of  Hill.    But  it  was  agreed, 
says  the  reporter,  that  William  Turner  could  not  be  indicted 
again  for  the  same  burglar)',  though  he  might  be  indicted 
for  felony  for  stealing  the  money  of  Hill.     That  case  was 
no  solemn  judgment;  for  the  prisoner  was  not  indicted  a 
second  time  for  the  burglary.     It  was  merely  a  direction 
from  the  Judges  to  the  officer  of  the  court  how  to  draw  the 
second  indictment;  and  it  proceeded  upon  a  mistake  as  I 
shall  presently  shew.    If  the  Judges  in  that  case  exercised  a 
litde  lenity  before  the  indictment,  which  might  more  pro- 
perly have  been  done  after  a  conviction,  much  censure  could 
not  fall  on  them.    But  they  proceeded  on  the  ground  that 
the  prisoner  having  been  indicted  for  burglary  in  breaking 
the  house  of  Mr.  Tryon  and  stealing  his  goods,  and  acquitted 
thereof,  he  could  not  be  indicted  again  for  the  same  bur- 
glary, for  breaking  the  house;  though  he  might  be  indicted 
for  felony  for  stealing  the  money  of  Hill;  for  they  were 
several  felonies,  and  he  was   not  indicted  of  that  felony 
before.    And  he  was  indicted  accordingly.    In  that  case  the 
Judges  went  on  the  idea  that  the  breaking  the  house  and 
the  stealing  the  goods  were  distinct  offences,  and  that  break- 
ing the  hpuse  only  constituted  the  crime  of  burglary;  which 
was  a  manifest  mistake.     The  burglary  consisted  of  break- 
ing the  house  and  stealing  the  goods;  and  if  the  stealmg 
the  goods  of  Hill  were  a  distinct  felony  from  that  of  stealing 
the  goods  of  Tryon,  (which  they  admitted  it  to  be,)  the 
burglaries  from  necessity  could  not  be  the  same.    In  that 
case  the  fact  was,  that  the  prisoner  broke  the  house  of  Try- 
on,  and  stole  the  money  both  of  Tryon  and  of  Hill  at  the 
same  time.    He  had  been  tried  for  breaking  the  house  and 
stealing  the  money  of  Tryon,  and  might  have  been  convicted 
if  the  prosecutor  had  used  due  diligence  about  his  evidence; 

3  X  so 
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Ch.  XV.  J  29.  SO  that  the  prisoner's  life  had  been  in  jeopardy:  but  stiQ  Ae 
Aftterfaiu  acquit.  Judges  held  that  he  might  be  tried  for  the  other  part  of  the 

same  act,  viz.  stealing  the  money  of  Hill*  If  no  money 
of  Tryon's  had  been  in  the  house  or  been  stolen,  probably 
the  question  never  would  have  arisen  in  Turner's  case  j  for 
then  the  first  indictment  would  have  been  wholly  inapplicable 
to  the  facts  of  the  case,  and  the  prisoner  in  no  danger  at 
all  upon  it:  but  that  circumstance  could  not  vary  the  lavf 
of  the  case;  and  the  opinion  certainly  proceeded  from  the 
want  of  adverting  to  what  was  necessary  to  constitute  the 
(Jones  and  Bea- crime  of  burglary^.  The  case  of  Jones  and  Beaver  proceeded 
^x*        '     ^'wholly  on  that  of  Turner:  and  if  the  foundation  fail»  that 

case  must  also  fall.  There  the  prisoners  were  indicted  for 
burglary  and  stealing  the  goods  of  Lord  Combury;  and 
being  acquitted,  were  afterwards  indicted  for  the  same  bur- 
glary in  breaking,  &c.  and  stealing  the  goods  of  Mr.  Nun- 
nesy:  and  it  was  agreed,  that  being  acquitted  once,  they 
could  not  be  indicted  again  for  the  same  burglary ;  but  that 
they  might  be  indicted  for  stealing  the  goods  of  N.,  (accord- 
ing to  Tumtr's  case.)  But  authorities  are  not  wanting  to 
shew  the  principle  and  foundation  on  which  a  plea  of  auter* 
foits  acquit  is  to  be  sustained.  (He  then  referred  to  2  Hawk, 
ch.  Z5.  s.  3.  Fost.  361,  2.  and  Rex  v.  Pedley,  B.  R.  Tr. 
1782.)  These  establish  the  principle,  that  unless  the  first 
indictment  were  such  as  the  prisoner  might  have  been  con- 
victed upon  by  proof  of  the  facts  contained  in  the  second 
indictment;  an  acquittal  on  the  first  indictment  can  be  no 
bar  to  the  second.  To  apply  that  principle  to  the  present 
case:  the  first  indictment  was  for  breaking  and  entering  the 
house  and  stealing  the  goods:  if  it  were  proved  on  that  in- 
dictment that  the  prisoners  broke  and  entered  the  house  with 
intent  to  steal  the  goods,  but  had  not  stolen  them,  (which 
are  the  facts  contained  in  the  present  indictment,)  they  could 
not  have  been  convicted  on  that  indictment  by  such  evi- 
dence. They  have  not  then  been  tried,  nor  were  their  lives 
ever  in  jeopardy  for  this  offence,  which  is  for  breaking  the 
house  with  intent  to  steal  the  goods.  For  these  reasons  the 
Judges  are  unanimously  of  opinion  that  the  plea  is  bad;  that 
there  must  be  judgment  for  the  crown  on  the  demurrer;  and 
that  the  prisoners  must  take  their  trial  upon  the  indictment 
now  depending. 

As 
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As  to  the  punishment  for  this  offence;  by  stat.  18  Eliz.  Ch.  XV.  J  30. 
c  7.  "  Every  person  and  persons  who  shall  commit  burglary,"       7T^      * 
"  and  be  found  guilty  by  verdict,  or  be  outlawed,  or  who  aergy,punith^ 
^  upon  arraignment  shall  confess  the  same,  shall  suffer  death  !^'if:. 
"  and  forfeit  as  in  cases  of  felony,  without  benefit  of  clergy-''  3  w.  &  M.  c.  9. 
Aod  by  Stat,  3  W.  8c  M.  c.  9.  s.  2.  clergy  is  also  taken  away  »•  2  1  Hale,  562. 
if  the  oflfender  "  stand  mute,  or  do  not  directly  answer,  or  2  Hawk.  ch.  33, 
^  challenge  peremptorily  above  20.'*    And  this  latter  stat.  »•  ^^>  ^^^>  ^» 
(s.  1.)  also  ousts  of  clergy  "  every  person  who  shall  counsel, 
**  hire,  or  command,  any  person  to  commit  any  burglary, 
**  being  thereof  convicted  or  attainted,   or  being  indicted 
**  thereof  and  standing  mute,  not  directly  answering,  or 
*'  challenging  above  20."    Also  by  the  stat.  1  Ed.  6.  c.  12. 1  Ed.  6.  c.  15. 
s.  10.  "  Persons  attainted  or  convicted  of  breaking  any  house  Li^env^  ^^ 
**  by  day  or  by  night,  any  person  being  therein. and  thereby 
"  put  in  fear  or  dread,  or  being  indicted  or  appealed  there- 
"  of,  and  thereupon  found  guilty  by  verdict,  or  who  shall 
"  upon  arraignment  confess  the  same,  or  will  not  direcdy 
**  answer,  or  stand  wilfully  or  of  malice  mute,  shall  not  be 
"  admitted  to  the  benefit  of  clerg)- ." 

By  stat.  5  Ann.  c.  31.  s.  5.  (which  is  principally  levelled  5  Ann.  c  31. 
at  the  receivers  of  stolen  goods,)  "  any  person  who  shall  *•  ^-  -a 
•*  receive,  harbour,  or  conceal  any  burglars,  &c.  knowing 
*^  them  to  be  so,  shall  be  taken  as  accessary  to  the  said 
"  felony,  &c.  and  being  thereof  legally  convicted  by  the 
,"  testimony  of  one  or  more  credible  witnesses,  shall  suffer 
**  death  as  a  felon  convict." 

Also,  persons  indicted  in  one  county  for  stealing  goods  nde  tit. 
obtained  by  burglarj'  in  another  county  are  ousted  of  clergy,  L^^^^^X' 
as  IS  elsewhere  shewn. 

A  reward  of  40/.  and  certificate  of  exemption  from  parish  see  ^neral  tit- 
offices  are  given  upon  die  conviction  of  burglars  by  several  Rewards,  &c. 
statutes;  and  also  a  pardon  to  an  offender  out  of  prison  dis- 
covering two  or  more  accomplices. 

As  a  means  of  preventing  this  offence,   persons  appre-  23  G.  3.  c.  88- 
hended,  having  upon  them  any  implements  of  housebreak- 
ing, shall  by  stat.  23  Geo.  3.  c.  88.  be  deemed  rogues  and 
vagabonds  within  the  vagrant  act  17  Geo.  2.  c.  5. 
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CHAP.  XVI. 
LARCENY  AND  ROBBERY, 


Larceny. 

Introduction.  -  -  -  -  §  1. 

Definition. — The  fraudulent  or  wrongful  taking  and 
carrying  away  by  any  Person  of  the  mere  personal 
Goods  of  another,  from  any  Place,  with  a  felonious 
Intent  to  convert  them  to  his  (the  Taker's)  own  Use, 
and  make  them  his  own  Property,  without  the  Con- 
sent of  the  Owner.  -  -  -  §  2. 

I.  What  a  mere  taking.  -  -  J  3. 

There  must  be  a  taking  in  fact  of  the  Thing,  sufficient 
to  constitute  a  Trespass,  either  from  the  actual  or 
constructive  Possession  of  the  Owner,  ib. 

If  Delivery  to  the  Party  be  voluntary,  no  subsequent 
^Conversion  will  make  it  Trespass.  Aliter,  if  Delivery 
obtained  by  Force,  Threat,  or  Fraud,  ib. 

Instances  of  felonious  taking  on  a  Privity  of  Bailment 
determined ;  on  a  bare  Charge ;  on  Possession  obtained 
by  Fraud;  or  upon  a  colourable  Gift  extorted  bj 
Fear.  tb. 

Taking  by  the  Hand  of  the  Law,  or  of  an  innocent 
Person,  ib* 

II.  What  a  carrying  aivay,  -  -  }  4. 
The  least  Removal  of  the  Thing  from  the  Place  where 

it  was,  though  not  carried  off.  ih.  Carrying  Sheets 
from  a  Bed  into  the  Hall,  ib.  Taking  Horse  in  a 
Close,  though  detected  before  he  got  it  out.  ib.  Re- 
moving Parcel  from  one  End  of  Waggon  to  another. 
ib.  But  not  setting  Package  upright  in  the  same 
Place  when  it  was  lying  lengthways,  it  not  being 
entirely  lifted  off  from  the  spot.  ib. 

Kor 
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(Carrying  away.^ 

Hot  taking  Purse  out  of  Owner's  Pocket,  or  Shop,  to 

which  it  still  continued  fastened  by  a  String.         $  4. 

Nor  if  in  struggling  the  Purse  fall  to  the  Ground,  the 

Robber  ijot  having  hold  of  it,  &c.  ib. 
But  snatching  an  Ear-ring  out  of  the  Ear  by  Force, 
though  it  were  lost  again  instandy  and  fell  into  the 
!  Part\''s  Hair,  is  sufficient,  ib. 

I  If  the  Thief  once  take,  though  he  immediately  return 

f  the  Thing  again,  it  is  Larceny.  ^  5. 

"Where  there  is  one  continuing  Transaction,  all  may  be 
guilty  as  Principals,  though  several  distinct  Asporta- 
tions; if  all  concur  before  final  Asportation  from' 
virtual  Custody  of  Owner.  -  -  J  6. 

ni.  By  whom  in  particular  Larceny  may  be  commit- 
ted.  -  -  -  J  7. 

1.  Not  by  Joint  Tenants,  ih. 
But  by  one  of  his  own  Goods  from  the  Custody  of  an- 
other, having  special  Property  in  them,  and  with 
fraudulent  Intent  to  charge  him  or  the  Hundred  for 
the  Value,  tb. 

2.  But  not  by  Wife  from  her  Husband.  -  (8. 
Nor  by  any  other  from  him  by  her  Delivery,  tb. 
Nor  by  Wife  from  any  other  in  Husband's  Presence,  ib. 

Aliter,  if  by  his  Command  in  his  Absence,  ib* 
On  Indictment  against  both.  Husband  may  be  acquitted 

and  Wife  convicted,  as  well  as  vice  versa,  ib. 
Where  it  lies  on  Wife  to  prove  her  Marriage,  ib. 

3.  By  Servants^  of  the  Things  entrusted  to  their  Charge 
or  Custody.  -  -  -  $  9. 

i.  Upon  Stat.  33  H.  6.  c.  1.  making  Spoil  of  Masters 

Goods  on  their  Death,  ib. 
ii.  Upon  Stat.  21  H.  8.  c.  7.  -  §  10. 

Servants  withdrawing  themselves  with  Things  deli- 
vered to  them  by  Masters  to  keep,  or  embezzling 
them  to  the  Value  of  40s.  made  Felony;  but 
Clergy  not  ousted,  unless  Goods  taken  out  'of 
Dwelling-house,  &c.  by  Stat.  12  Ann.  c*  7.  ib. 
Nor  as  it  is  said  Offenders  transportable;  sed 
Quiere.  ib. 

To 
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{Bij  whom.) 

To  what  Servants  and  in  what  Inttaaccs  the  Statute 

extends.  -  -  -  §11. 

Not  to  Apprentices:  but  they  are  liable  at  common 

Law.  ib. 
To  what  Goods.  Such  as  are  delivered  by  Master  to 
the  Servant  to  be  returned  in  Specie.  $  12. 

Form  of  Indictment  thereon.  -         -  $  13. 

iii.  By  common  Law  Servants  having  only  a  bare  Charge 
or  Custody  of  their  Master^s  Goods  may  be  guilty  of 
Larceny  in  taking  them,  on  the  Principle  that  Pos- 
session of  SeiTant  for  the  Master  is  Possession  of 
Master.  -  -  •  $  14. 

As  where  a  daily  Clerk  embezzled  a  Bill  of  Exchange 
delivered  to  him  by  his  Master  to  send  by  the  Post. 

$15. 
Or  where  a  Tradesman's  Servant  broke  open  and  pur- 
loined a  Package  of  Goods  delivered  him  to  carry  to 
a  Customer,  ib. 
Or  where  a  Servant  went  off  with  Money  delivered  to 

him  to  carrj'^  to  another,  ib. 
Or  where  one  entrusted  with  his  Master's  Cash  Con- 
cerns got  a  Bill  discounted  in  order  to  abscond  with 
the  Money,  which  he  did.  ib. 
Aliter,  where  Master  had  no  otherwise  the  Possession 
than  by  Receipt  of  the  Servant  by  Delivery  of  another 
for  his  Master^s  Use,  in  which  Case  Embezzlement 
of  the  Servant  no  Larceny  at  Common  Law.       $  16 

&  17. 
Unless  where  Servant  has  first  done  some  act  to  deter- 
mine his  original  exclusive  Possession,  as  by  depositing 
the  Goods  in  his  Master's  House,  Barge,  &c.  ib. 
Or  where  he  separates  part  from  the  Rest,  and  conveys 
it  away  from  the  Vessel  on  board  which  his  Master 
had  purchased  it.  ib. 
And  now  by  Stat.  39  Geo.  3.  c.  85.  Servants  or  Clerks 
receiving  Money,  Goods,  Bonds,  &c.  or  other  valu- 
able Securities  or  Effects  on  Account  of  their  Mas- 
ters, &c.  and  fraudulently  embezzling  the  same,  shall 
be  deemed  to  have  feloniously  stolen  the  same;  and 
are  subjected  to  Transportation  not  exceeding  14 
Years.  ...  J  18. 

4.  By 
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4.  By  Officers  and  Servants  of  the  Bank.  -  }  19. 
Felony  without  Clergy  by  Stat.  15  Geo.  2.  c.  13.  s.  12. 

35  Geo.  3.  c.  66.  and  S7  Geo.  3.  c.  46.  in  such 
Persons  embezzling  any  Note,  Dividend-Warrant, 
Security  for  Money  or  Effects,  &c.  belonging  to  or 
deposited  with  the  Bank/ 

5.  By  Officers  and  Servants  of  South'Sed  Company.     §  20. 
The  same  Provisions  as  above. 

6.  By  Persons  employed  in  or  by  the  Post^Office.         J  21. 
Secreting,  embezzling  or  destroying  any  Letter,  &c. 

entrusted  to  their  Care  or  coming  to  their  Possession, 
containing  any  Bank  Note,  Bill  of  Exchange,  &c. 
Dividend- Warrant,  &c.  Felony  without  Clergy  by 
Stat.  7  Geo.  3.  c.  50.  -  -  J  21. 

Though  Defendant  have  not  taken  the  Oath  required 
by  Stat.  9  Ann.  c.  10.  s.  41.  of  Persons  employed  by 
the  Post-Office.  ib. 

Qu.  Whether  one  indicted  as  Charger  and  Sorter  of 
Letters  for  such  embezzling  may  not  be  convicted 
dicreof  as  Sorter  only.  But  if  acquitted  on  special 
Count,  he  cannot  be  convicted  on  general  Count  as  a 
Person  employed  in  the  Post-Office,  being  no  other- 
wise employed  than  as  Sorter,  ib. 

A  BiU  of  Exchange  may  be  laid  as  a  Warrant  for  the 
Payment  of  Money  within  the  Act.  -  J  22. 

Stealing  Letter  containing  Money  not  within  the  Act. 

Indictment  for  secreting  two  Letters  containing  therein 
a  Bank  Note,  and  Proof  that  the  Bank  Note  was 
sent  in  Halves  on  different  Days,  held  within  the 
Act.  ib. 

Aliter  perhaps  of  a  Taking  which  means  the  original 
Taking,  ib. 

Qu.  As  to  secreting  Letter  containing  a  Bank  Note, 
not  knowing  the  contents,  with  Intent  to  embezzle 
Postage  paid.  -  -  -  §  23. 

Semble  within  s.  19  of  5  Geo.  3.  c.  25.  which  makes 
it  Felony  to  embezzle  Postage  received  with  Letter. 

ib.  &  i  24. 
Also 
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Also  Felony  by  same  Act,  to  destroy  Letter  or  advance 
Rate  of  Postage  and  embezzle  it.  -  §  24. 

How  far  varied  by  Stat.  7  Geo.  3.  c.  50.  s.  3.  ib. 

Letter-Carriers,  &c.  or  others  employed  in  Post-OfRce 
taking  or  receiving  any  Letter,  &c.  and  Postage 
thereof,  and  destroying  Letter,  &c.  or  advancing  Rate 
of  Postage  on  Letters,  &c.  and  not  duly  accounting 
for  the  Money,  guilty  of  Felony  by  Stat.  7  G.  3, 
c.  50.  s.  3.  ib. 

Stealing  Letters,  &c.  by  Persons  in  general,  vide  Post. 

7.  By  Persons  employed  in  Manufactures,  -  $  25. 
Embezzling,  &c.  by  those  employed  in  Hat,  Woollen, 

Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  or  Silk  Manufactures,  punished  by 
Fine,  Whipping,  and  Imprisonment,  on  summary 
Conviction,  by  Stat.  17  Geo.  3.  c.  56.  ib. 

8.  By  Lodgers.  -  -  -  -  $  26. 
Stealing  Furniture,  &c.  in  Lodgings  declared  Felony  by 

Stat.  3  and  4  W.  &  M.  c.  9.  s.  5.  ib.    But  not  where 
whole  house  let,  or  where  Contract  with  Lodger  to 
make  good  what  is  missing,  ib. 
How  Indictment  to  be  framed  to  bring  the  Case  within 
the  Statute,  ib. 

IV.  Ofvjhat  Things  Larceny  may  be  committed.  }  27. 
1.  Of  Goods  personal^  not  of  the  Realty^  nor  affixed  there- 
to, ib. 

Unless  severed  by  distinct  Act  at  different  Time  be- 
fore  Removal,  ib. 

Exceptions  by  Statute. 

Stealing,  &c.  in  the  Night-time,  Roots^  Shrubs^  or 
Plants^  value  Ss.  growing  in  inclosed  Grounds,  Fe- 
lony and  Transportation  for  7  Years  by  Stat.  6  Geo.  3. 
c.  36.  -  -  .  .  $  28. 

The  same  Offence  in  Day-time  to  any  Value  punish- 
able by  Fine  on  1st  and  2d  Offence  before  Magis- 
trate: 3d  Offence  Felony  and  Transportation  for  7 
Years  by  Stat.  6  Geo.  3.  c.  48.  which  being  passed 

in 
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in  the  same  Session  as  the  former,  they  must  be  con- 
strued together.  -  -  -  J  28. 

But  stealing,  &c.  Turnips,  Potatoes,  &c.  subject  in  all 
Instances  only  to  Fine  and  Imprisonment  upon  sum- 
mary Conviction,  by  Stati  13  Geo.  3.  c.  32.  tb. 
ii.  The  same  Statutes  of  the  6  Geo.  3.  with  the  like  Con- 
struction apply  to  the  stealing,  &c.  certain  Timber^ 
Treesy  or  other  Trees  standing  for  Timber,  or  likely 
to  become  so.  -  -  •  ^  29. 

What  Trees  are  within  these  acts,  and  that  of  13  Geo. 
«  3.  c.  33.  ib. 

iiL  Stealing  or  breaking,  &c.  with  Intent  to  steal  any  Lead^ 
Iron  Bar^  Grate,  Palisadoe,  or  Iron    Rail  fixed  to 
Dwelling-house  or  other  Building,  or  fixed  in  any  « 
Garden,  Fence,  Outlet,  &c.  Felony  and  Transporta- 
tion for  7  Years  by  Stat.  4.  Geo.  2.  c.  32.  J  30. 

The  same  Provision  extended  to  any  Copper^  Brass^ 
Beil^metal  Utensil  or  Fixture,  by  Stat.  21  Geo.  3. 
c.  68.  ib.  And  also  to  any  Iron  Rail  or  Fencing 
fixed  in  any  Square,  Court,  or  other  Place,  ib. 

And  to  all  Aiders ;  and  to  Buyers  and  Receivers  of  the 
same.  ib. 

A  Church  is  a  Building  within  the  Stat.  4  Geo.  2.  and 
Lead  fixed  thereto  may  be  laid  to  be  the  Property  o( 
the  Vicar;  but  better  laid  to  be  "  fixed  to  a  certain 
Building  being  the  Parish  Church,'*  &c.  J  31. 

But  Iron  Rails  fixed  to  Tomb  in  Church-yard  not  with-  ^ 

in  the  Act.  Nor  a  Window  Casement  of  Iron,  Lead, 
and  Glass,  as  such. 

But  stealing  Lead  from  House  in  Possession  of  Prisoner 
under  fraudulent  Pretence  of  Lease,  within  Stat.  ib. 

Stealing  to  the  Value  of  lOd.  held  within  the  Acts, 
and  Judgment  of  Whipping,  ib. 
iv.  Black  Lead;  entering  with  Force  the  Mines  with  Intent 
to  steal,  or  stealing  the  same  there,  or  assisting  or  com- 
manding, &c.  therejto;  Felony,  punished  by  Imprison- 
ment, hard  Labour,  and  public  Whipping,  or  Trans- 
portation; returning  therefrom  before  Temn,  Death* 

)  32. 

Buyers  and  Receivers  guilty  of  Felony,  and  punishable 
as  in  other  Cases,  ib, 

3  V  2.  Coali 
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2.  Coals  severed^  and  Tools  for  cutting;  stealing  piuiishable 

as  Misdemeanor  on  Conviction,  by  StaU  39  &  40  Geo. 
3.  C.77.  -  -  -  §  33. 

3.  Larceny  cannot  be    committed  of  Cfiarters  or    other 

Assurances  concerning  the  Realty.  -  $  34. 

4.  Stealing,  &c.  Records^  Felony  by  Stat.  8  H.  6.  c.  12.  $  35. 

Trial  before  a  peculiar  Jurisdiction,  ib. 

To  what  Courts  and  Persons  the  Act  extends*  ib, 

Indictn^ent  how  to  be  framed,  tb. 

5.  Stealing  Bonds,  Bills,  Notes,  Exchequer  Orders,  Di- 

vidend-Warrants, &c.  Navy  Bills  or  Debentures, 
&c.  Felony,  with  or  without  Clergy,  as  if  Offender 
had  stolen  or  taken  by  Robbery  Goods  of  like  Value 
with  the  Money  thereby  secured  by  Stat.  2  Geo.  2. 
c,  25.  s.  3.  revived  by  Stat.  9  Geo.  2.  c.  18.       $  36. 

Stealing  one  Bank  Note  is  within  the  Act,  though  in 
the  plural  Number.  -  -  ^  S7* 

So  stealing  Note  payable  to  Order,  but  not  indorsed,  ib. 

Compelling  one  by  Duress  to  make  a  Promissory  Note  on 
stamped  Paper  before  prepared  by  Prisoner,  and  imme- 
diately afterwards  withdrawn,  not  within  the  Stat,  ib* 

Where  an  expired  Statute  is  revived  by  another.  Indict- 
ment laying  Offence  against  the  Statute^  good.  ib. 

Bank  Notes  cannot  be  laid  as  Chattels;  but  this  is  Sur- 
plusage. Nor  as  Notes  commonly  called  Bank  Notesy 
that  not  being  the  Description  in  the  Statute,  ib. 

Indictment  for  Larceny  of  Bill  of  Exchange  in  L.  sus- 
tained by  Evidence  that  when  found  on  Prisoner  there 
it  had  Indorsement  (made  after  the  Felony)  not  laid 
in  Indictment.  A  general  Description  of  the  Bill, 
&c.  in  the  Indictment  is  sufficient.  ib» 

The  stealing  of  such  Securities  in  the  Bank  of  England 
by  their  officers,  &c.  ante,  §  19. 
6.  Letters,  &Pf .  sent  by  the  Post.  -  -  §  ^^ 

Stealing  or  robbing  any  Mail  or  Bag  of  Letters,  or  any 
Letter  or  Packet  from  any  Post-house,  &c.  Felony 
without  Clergj'^,  by  Stat.  5  Geo.  3.  c.  25.  and  7  Geo. 
3.  c.  50.  s.  3. 
Embezzlement  by  Persons  empolyed  in  Post-office ;  also 
of  what  Securities,  &c.  and  in  what  Manner  such 
stealing  may  be;  ante,  $  21,  &c. 

Obtaining 
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Obtaining  the  Mail  Bag  by  Delivery  out  of  the  Window 
of  Post-office  by  pretending  to  be  the  Guard,  a  steal- 
ing within  the  Act.  -  -  -         §  39» 

Taking  Letter  out  of  the  Office,  with  Intent  to  deliver 
it  to  the  Owner,  and  only  to  embezzle  Postage,  not  a 
stealing  of  Letter  within  St,  7  Geo.  3.  c.  50.  $•  2.  ib. 

Indictment  for  stealing  Letter  from  Persons  using  Firm 
of  Messrs.  A-  B.  and  C,  sustained  by  Proof  that  they 
answered  to  such  Address  by  others,  though  they 
only  styled  themselves  A.  B.  and  C.  ib. 

Indictment  for  robbing  Mail  Bag  of  Letters  must  be 
laid  in  County  where  Fact  happened,  and  not  merely 
where  Prisoner  wate  in  possession  of  Letters,  ib. 

7.  Things  where  none  have  determinate  Property.      §  40. 
Larceny  cannot  be  committed  of  such;  as  of  Waifs,  as 

such,  before  Seizure.     Qu.  How  of  Wreck,  ib. 

8.  Animakfera:  Natura.  -  -  -         $  41. 
i.  No  Larceny  of  such,  unless  dead,  reclaimed,  or  con- 
fined; and  so  stated  in  the  Indictment,  ib.    Nor  of 
the  Eggs  of  such  as  are  unreclaimed,  ib. 

ii.  Deer.  -  -         -  -  -         §  42. 

Stealing  such  (being  armed  and  disguised)  Felony  with- 
out Clergy  in  Principals  and  Procurers,  by  Stat. 
9  Geo.  1.  c.  22.  ib. 

So  not  surrendering  on  Proclamation,  ib. 

But  stealing  in  general  Red  or  Fallow  Deer  in  inclosed 
Places,  &c.  is  Misdemeanor  only,  punishable  with 
Fine  for  1st  and  2d  Offence;  Felony  and  Transporta- 
tion for  3d  Offence,  by  Stat.  16  Geo.  3.  c.  30.  ib. 
ill.  Fish.  -  -  -  -  §  43. 

Stealing  such  out  of  River  or  Pond  by  Persons  armed 
and  disguised,  a  capital  Felony  by  Stat.  9  Geo.  1. 
c.  22.  ib. 

What  a  sufficient  reclaiming  to  make  them  the  Subject 
of  Larceny  at  common  Law.  ib. 

Stat.  22  &  23  Car.  2.  c.  25.  s.  7.  gives  treble  Damages 
and  10*.  to  the  Poor  against  Offender  for  stealing 
Fish  out  of  Ponds,  &c.  and  other  several  Waters 
and  Rivers  without  Consent  of  Owner,  ib. 

But  by  Stat.  5  Geo.  3.  c.  14.  s.  1.  stealing  Fish  in  any 
Stream  or  Water  in  Park,  &c.  inclosed,  or  Garden, 

&c. 
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fee.  adjoining  Dwelling-house,  without  Owner's  Con- 
sent;  or  aiding  therein,  or  receiving  or  buying  them 
knowingly;  Transportation.  -  ^  4.3. 

Such  stealing,  &c.  (not  being  in  such  Park,  Garden, 
&c.)  but  in  any  other  inclosed  Ground,  creates  For- 
feiture of  5/.  ib. 

In  Indictment  on  Stat.  Geo.  3.  for  stealing  Fish  out  of 
Pond,  stating  them  to  be  "  Goods  and  Chattels;'* 
those  words  held  Surplusage,  ib. 

Qu.  If  Indictment  at  common  Law  must  describe  what 
Kind  of  Pond,  fee.  /*. 
IV.  Conies  and  Bares.  -  -  -  5  44. 

Stealing,  &c.  Conies  in  Grounds  inclosed  for  that  Pur- 
pose before  the  Act,  Misdemeanor,  Imprisonment 
and  Penalty,  and  finding  Sureties,  by  Stat.  3  Jac.  1. 
c.  13.  Extends  not  to  Hunting,  &c.  in  Day-time.  /*. 

Sut.  22  &  23  Car.  2.  c.  25.  extends  to  Ground  laW- 
fully  used  for  Conies  whether  inclosed  or  not,  but 
confines  Punishment  to  Conviction  before  Justice  of 

Peace,  ib.  .     .     ^r-  ^^ 

By  Stat.  5  Geo.  3.  c.  14.  such  Offenders  m  the  Night- 
time subjected  to  Transportation  or  other  less  Punish- 
ment  by  Whipping,  Fine,  or  Imprisonment,  ib. 
By  Stat.  9  Geo.  1.  c.  22.  robbing  Warrens  or  Places 
where  Hares  or  Conies  are  usually  kept,  by  Persons 
armed  and  disguised,  or  rescuing  such  Offenders,  or 
procuring  others  to  join  therein,   Felony   without 

Clergy,  ib. 
Result  of  several  Statutes,  ib. 

9.  Animals  of  base  Nature.  -  *        .,  ^  ^^' 
'     As  Foxes,  Cats,  &c.  not  Subjects  of  Larceny,  tb. 

But  stealing  Dogs  punishable  upon  summary  Conviction 
by  Stat.  10  Geo.  3.  c.  18.  ib. 

10.  Domestic  Animals.  -  -  "  -   ,    .* 
i.  Fit  for  Food,  are  Subjects  of  Larceny.    So  of  then- 
Eggs  and  Young,  ib. 

ii.  Horsestealing.    —  -  "  *    ^* 

Felony  without  Clergy,  by  Stat.  1  Ed.  6.  c.  12.  and 

2  &  3  Ed.  6.  c.  23.  and  31  Eliz.  c.  12.  which  latter 

also  ousts  Accessaries  before  and  after: 

But  not  the  Receiver*  of  stolen  Horses,  though  made 

Accessaries  after,  by  Stat.  3  &  4  W.  &  M.  c.  9.  /*. 

111.  Stealing 
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ill.  Stealing  Sheep  and  other  Cattk.  -  $  48. 

(i.  e*  by  Stat.  15  Geo.  2.  c.  34.    Bulls,  Cows,  Oxen, 

Sheep,  Steers,  Bullocks,  Heifers,  Calves,  and  Lambs,) 

Felony  without  Clergy  by  Stat.  14  Geo.  2.  c.  6. 

Indictment  for  stealing  Cow  not  proved  by  shewing  it 

*       a  Heifer,  ib. 

Indictment  for  stealing  Lambs  proved  by  shewing  the 

Skins  taken  away,  though  Carcases  left.  ib. 
Indictment  charging  Principal  for  stealing  live  Sheep, 
and  Accessary  for  receiving  Mutton,  Part  of  Goods, 
&c.  so  as  aforesaid  feloniously  stolen,  &c.  good.  ib. 
iv.  The  Products  of  such  Animals  Subjects  of  Larceny, 
as  Milk,  Wool,  &c.  -  -  -  $  49. 

11.  Manufactories.  •  .  .  ^  50. 

i.  A  breaking  into  Plate  Glass  Manufactory,  and  stealing 
Goods,  Felony  and  Transportation,  or  less  Punish- 
ment as  Court  think  fit.  ib. 
ii.  Woollen  Clothe  -  -  -  $  51. 

Stealing  from  the  Rack  or  Tenters  in  the  Night,  Felony 
without  Clergy;  but  Court  may  mitigate  to  Trans- 
portation by  Stat.  22  Car.  2.  c.  5.  ib. 
Extends  not  to  Accessaries,  ib. 
Refusing  to  be  transported,  or  returning  before  Period, 

Execution  on  former  Judgment,  ib. 
But  by  Stat.  15  Geo.  2.  c.  27.  Magistrate  may  issue 
Search  Warrant  to  search  suspected  Places,  and  if  on 
finding  such  Goods  Party  give  not  satisfactory  Ac- 
county  he  shall  be  deemed  to  have  stolen  them,  and 
forfeit  treble  Value;  for  3d  Offence  Felony  and 
Transportation:  but  this  not  to  alter  former  Law.  ib. 
ill.  Linen^  Cotton^  6fc.  -  -  -  $  52. 

Stealing  such  by  Day  or  Night,  exposed  to  be  printed, 
bleached,  dried,  &c.  in  Grounds,  Houses,  &c.  used 
by  the  several  Manufacturers;  or  assisting,  &c.  or 
procuring,  8cc.;  or  buying  or  receiving  such  stolen 
Goods  knowingly,  &c.  Felony  without  Clergy;  but 
Court  may  sentence  to  Transportation.  Stat.  18 
Geo.  2.  c.  27.  ib* 
Breaking  Gaol,or  returning  from  Transportation,  Deaths 

ib. 

Breaking 
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Breaking  into  Houses,  &c.  with  Intent  to  steal  such. 

Felony  without  Clergy  by  Stat.  4  Geo.  3.  c.  37.    $  52. 

12.  Naval  and  Ordnance  Stores^  £sfc.  -  $  53. 

Embezzling  the  same  by  Persons  having  Charge  or 
Custody  of  them  to  Value  of  20*.  Felony,  by  Stat. 
31  Eliz.  c.  4.  ib.  « 

Ousted  of  Clergy  by  Stat.  22  Car.  2.  c.  5.  with  Power 
in  the  Court  to  reprieve  and  transport,  ib. 

Extends  not  to  Accessaries  or  Appeals,  ib. 

Semble  Felony  at  Common  Law  in  Persons  having 
Charge  of  such  Stores  tA  steal  them,  though  under 
20«.  Value,  ib. 

Vid.  Post.  Receivers. 

Things  stolen  by  Servants,  Lodgers,  and  others  under 
particular  Prohibitions,  considered  ante,  ($  26.) 

Things  imder  peculiar  Sanction  on  account  of  the  par- 
ticular Places  from  .whence  taken.  Post. 

V.  As  to  the  Place  from  ni)  hence  taken.         -  }  54. 

Larceny  from  the  House,  &c.  -  }  55. 

In  Hvhat  Cases  Clergy  ousted.  -  5  56. 

1.  Where  Larceny  is  above  the  Value  of  12d. 

2.  Where  to  the  Value  of  5s. 

3.  Where  to  the  Value  of  40*.  ib. 

The  several  Statutes  in  order  of  Time.  S  57. 

By  Stat.  23  H.  8.  c.  1.  s.  3.  and  25  H.  8.  c.  3.  rob- 
bing Churches,  &c.^  or  robbing  Persons  in  Dwelling- 
houses,  the  Owner,  his  Wife,  Children,  or  Servants 
being  therein,  and  put  in  Fear,  Felony  without 
Clergy.    Qu.  if  repealed  as  to  Clergy,  ih. 

By  Stat.  1  Ed.  6.  c.  12.  s.  10.  -  -  $  s%. 

Breaking  House  by  Day  or  Night,  any  Person  being 
therein  and  put  in  Dread;  or  robbing  any  Person  in 
or  near  Highway;  or  stealing  in  any  Church  or 
Chapel;  Felony  without  Clergy,  ib. 

Housebreaking  within  the  Act  must  be  attended  with 
Felony,  ib. 

By  Stat.  5  &  6  Ed.  6.  c.  10.  .  -  §  59* 

Persons^ 
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Persons  convicted  of  Larceny  in  one  County  where 
Goods  taken  by  Robbery  or  Burglary  in  another, 
ousted  of  Clergy.  -  -  -  J  59. 

By  Stat.  5  &  6  Ed.  6.  c.  9.  -  -  \  60. 

Robbing  Persons  in  Dwelling-houses?  the  Owner,  his 
Wife,  Children,  or  Servants  being  therein,  or  in  any 
other  Place  within  the  Precincts  of  the  same,  whe- 
ther waking  or  sleeping,  ousted  of  Clergy,  ib. 
The  like  as  to  robbing  any  Person  in  a  Booth  or  Tent 

in  a  Fair  or  Market,  ib. 
By  Stat.  4  &  5  Ph.  &  M.  c.  4.  -  -  J  61. 

Accessaries  before  to  Robbery  in  any  Place  ousted  of 
Clergy,  i.  e.  Robberies  of  such  Kind  as  were  before 
excluded  of  Clergy  in  case  of  Principals,  ib* 
By  Stat.  39  Eliz.  c.  15,  -  -  J  62. 

Felonious  taking  away  in  the  Day-time  of  Money,  Goods 
or  Chattels  from  any  House  to  the  Value  of  5«.,  though 
no  person  be  within,  ousted  of  Clergy,  ib. 
By  Stat.  3  W.  &  M.  c.  9.  s.  2.  -  J  63. 

Persons  ousted  of  Clergy  by  prior  Stat,  on  Conviction, 

also  ousted  on  standing  Mute,  &c.  ib. 
By  the  same  Stat«  s.  1.  -  -  \  64. 

Feloniously  taking  Goods  in  Dwelling-house,  any  Person 
therein  and  put  in  fear;  or  robbing  Dwelling-house, 
in  Day-time,  any  Person  therein:  or  abetting  or 
counselling,  &c.  thereto;  or  to  break  Dwelling-house, 
Shop,  or  Warehouse  belonging  to  or  therewith 
used,  in  Day-time,  and  stealing  Money,  Goods,  &c. 
of  Ss.  Value,  though  no  Person  within,  are  ousted  of 
Clergy,  ib. 
By  Stat.  10  &  11  W.  3.  c,  23.  -  J  65. 

Privately  stealing  Goods,  Wares,  or  Merchandizes  of 
Ss*  Value  in  Shop,  Warehouse,  Coach-house,  or  Sta- 
ble, though  not  broken,  nor  any  Person  therein;  and 
Assisters,  Commanders,  &c.  ousted  of  Clergy,  ib. 
By  Stat.  12  Ann.  st.  1.  c.  7.  -  -  §  66. 

Stealing  Money,  Goods,  Wares,  &c.  of  40^.  Value  in 
Dwelling-house  or  Outhouse,  though  not  broken,  and 
whether  any  Person  therein  or  not,  and  Aiders,  &c. 
ousted  of  Clergy«  ib. 

Not 
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Ch.  XVI.  $  7^>  converse  will  not  hold  equally  general.    And  therefore  in 
In  hotuett  Wr.  the  case  of  breaking  any  out-house,  (not  being  part  of  the 
dwelling-house,)  other  than  a  shop  or  warehouse,  and  steal- 
ing thereout  under  the  circumstances  described  in  the  stat. 

^  ?oa  Wl**  ^  ^^  ^^'^  *^  ^^^^  ^^  'appear  that  the  accessary  before  is  ex- 

Supra.  pressly  ousted  by  any  statute ;  and  if  not,  neidier  is  the  aider 

or  abettor,    according  to   the    construction    put  upon   that 

1  Hale,  565.  n.  statute,  unless  he  actually  enter  the  house.    Though  at  any 

rate,  if  the  value  of  the  goods  stolen  amount  to  40s.  then 
aiders  and  assisters  are  ousted  of  clergy  by  stat.  12  Ann.  c.  7* 

Ante,  •.  6a  73.  g^^  j^  y^]\  follow  from  the  reasoning  upon  Powlter*s  case 

before  alluded  to,  that  the  statute  of  William,  having  ousted 
of  his  clergy  the  accessary  before  to  such  a  felony  committed 
in  a  shop  or  warehouse,  must  be  taken  to  have  ousted  the 
principal  also  under  the  like  circumstances.  And  the  case 
of  privately  stealing  in  houses  is  provided  for  by  stat.  10  & 
1 1  W.  3.  c.  23.  which  I  shall  shortly  describe. 

§  77*  The  indictment  must  precisely  pursue  the  words  of  the 

Indictment,     statute  39  Eliz.  By  the  words,  "  although  no  person  shall  be 

^^  in  the  said  house  or  out-houses  at  the  time  of  such  felony 

*'^  committed,'^  must  be  understood  that  no  person  was  within 

at  the  time ;    and  it  must  be  so  laid  in  the  incpctment  andT 

1  Hale,  525.  b.  proved  in  evidence.    And  if  it  appear  that  d^e  felony  were 

committed  in  the  night,  so  as  to  make  it  bui'glaxy ;  or  when 
some  of  the  family  were  in  the  house,  in  which  case  the  of- 
fender might  have  been  ousted  of  clei^gy  by  the  stat.  5  &  6 
£d.  6.  c  9.  if  the  indictment  had  been  framed  on  that  sta- 
tute; the  Defendant  can  only  be  convicted  of  simple  larceny, 
and  shall  not  lose  the  benefit  of  clergy. 

$  78.        '^^  Privately  stealing  Goodsy  WareSy  and  Merchandizes  to  the 
Larceny  of  St.        Vobxe  of  Ss.  in  a  Shop^  Warehouse^  Coach-house ^  or  Stable^  btf 

'th^t'f^trokcn,     ^f  y  ^^  Night,  though  not  broken^  and  though  no  Person  be 
and  thouj^h  no         within  at  the  Time. 

prrton  vithin.  »       .  ^  ,  «  -»., 

10  &  11  w.  3.        In  these  offences  the  stat.  10  &  11  W.  3.  c  23.  excludes 
c.  2a  from  clergy  the  principals,  assisters,  hirers,  and  commanders ; 

being  thereof  convicted  or  attainted  by  verdict  or  confession,^ 
or  being  indicted  and  standing  mute,  or  challenging  above 
twenty. 

This 
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This  statute  is  defective  in  not  mentioning  persons  out-  Ch.  XVI.  5^8. 
lawed;   nor,   as   Hawkins   says*   accessaries:    but  the  latter f'* '^^*» 'o^'- 

•   -  ''  ■       1     r  i-        1  nouses,  coach- 

assertion  is  too  general  as  to  accessaries  belore ;  tor  the  sta-  houses,  isfc. 
tiite  extends  to  such  as  hire  or  command  the  offence  to  be  ~     r 
committed*    And   Lord  Coke,   and  after  him  Mr*  Justice  s.  65.  68^ 
Foster,  consider  the  word  command  as  comprehending  all  J,^**^»^^^*  "- 
those  who  incite,  procure,  set  on,  or  stir  up  any  odier  to  do  Ante,  629. 
the  fact. 

The  words  of  die  statute  are,  "  privately  and  feloniously        ^  79. 

**  steal,  &c«;"  and  therefore  if  the  shop,  &c.  be  broken,  or  Construction  ^ 

any  force  used,  it  is  not  within  die  act*    It  was  so  ruled  by  ^  33. 

Trevor,  Powis,  and  Blencow,  in  the  case  of  Tims  and  Ce-      Nb  force, 

cil,  O.  B.  5di  December  1711,  and  in  Rex  v.  Cartwright,  ^^^J^s"^^* 

O.  B.  1726.    But  the  stat.  3  &  4  W.  &  M.  c*  9.  s.  1.  ex- net,  79.  Post 79. 

tends   to   breaking.    In  Thomas  Jones'  case,   who  was '  in-  Jones's  case, 

dieted  on  this  statute  for  privately  stealing  goods  out  of  a  a*"*^i?87  ^^^^ 

shop;  it  appeared  diat  the  shop  was  detached  at  a  considera-  MS.  Jud. ' 

ble  distance  from  the  dweUintr-house ;  that  it  was  left  safely  J*5,5S^f.^  ^* 
-,,  ,«         ,         .,,  ^««  1  ,&2  MS.  Sttm- 

locked  on  the  Saturday  night,  about  12  o  clock,  and  on  the  277,  a 

Monday  morning  following  it  was  discovered  that  the  shop 
had  been  entered^  (as  supposed,  by  a  false  key  or  pick-lock,) 
and  the  goods  stolen  to  the  value  of  above  700/.  There 
were  two  locks  on  the  outward  door  of  the  shop,  next  the 
street,  both  of  which  were  found  unlocked  on  the  Monday 
morning;  but  the  door  was  shut,  one  of  the  locks  being  a 
spring-lock.  No  violence  appeared  to  have  been  used  in 
gaining  admittance,  but  a  desk  in  the  counting-house  was 
wrenched  open  and  the  lock  broken.  The  prisoner  was  capi- 
tally convicted:  but.it  was  objected  on  his  behalf,  that  force 
having  been  used  by  breaking  the  lock  and  wrenching  the 
(desk  open,  the  offence  was  not  that  of  privately  stealing) 
and  that  the  prisoner  could  not  be  convicted  on  this  indict^ 
ment.  The  Jury  found  him  guilty.  But  in  Easter  term 
1787  all  the  Judges  held  the  convicdon  wrong  as  to  die 
capital  part  of  the  charge,  there  having  been  force  used  (a). 
But  as  the^  prisoner  ought  to  have  been  convicted  of  the  simple 

{a)  According  to  the  MS.  of  BuUer  J.  the  opening^  the  door  with  a 
pick-lock  was  a  lorce  sufficient  *'•'       e  the  case  out  of  the  statute. 

4  N  felony 
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Ch.  XVI.  $  79.  felony  upon  this  record,  he  was  recommended  for  a  pardon  oo 

In  shops,  vjare-  condition  of  transportation. 

Aoalw!  Wt.  "         T\i\%  agrees  with  Mr.  Justice  Foster's  description  of  the 

'       offence  under  this  statute;  which,  he  says,  seems  to  exclude 

all  cases  where  any  degree  of  force  is  used  to  come  at  the  goods. 
R.  V.  Matthews,  But  where  it  did  not  appear  whether  any  force  had  been  used 

1715.  ^^  ^^"*  ^^  "^^'  *^  *^^*^  ^^  adjudged  to  be  witlun  the  statute  by 
R.  V.  Corder,     Parker  C.  J.  and  Tracy  J.  and  the  same  resolution  was  made 

172?  ^crit  *^  ™  ^  subsequent  case. 
Foster's  MS. 

J  80.  The  Stat.  10  &  11  W.  3.  also  says  "  though' the  owner  or 

Extend*  only  to  ^^  zoy  Other  person  be  not  in  such  shc^,'^  &c.    If,  therefore, 
2Mstvan°^ the  goods  of  a  stranger  only  be  stolen,  it  is  not  widiin  this 
Howard's  case,  act:  for  this  law  was  intended  as  a  security  for  shop-keepers  ' 
Fost  78  9        ^^  traders  in  the  better  protection  of  their  goods.    And 
infhu     '  upon  the  same  principle,  it  has  always  been  holden,  that  the 

Kept  in  their  ap-  goods  Stolen  must  be  such  as  are  usually  sold  or  exposed  to 
VoStT^^!^^'  *^^  '^^  ^^^  shop;  and  not  any  other  valuable  thing  which 

may  happen  to  be  put  there:  for  it  was  the  object  of  the 
Vide  S.  C.  ^  Statute  to  secure  such  repositories  for  their  proper  purposes. 
O.  B.  April  "^^^  therefore  a  shirt  left  in  a  mercer's  shop  to  be  sent  to 
9  Geo.  1.  wash  was  holden  not  to  be  within  the  act. 

Howard's  case/  The  words  of  the  statute  are  **  shop,  warehouse,"  &c- 
Ld  C  fl'^Piiker  J^*^  Howard  was  indicted  on  the  statute  for  privately  steal- 
Foster  and  ing  goods  the  property  .of  Fludyer  and  Co.  in  the  warehouse 
Fcwt*77*  ^^  J'  'D2cy.  Another  count  charged  the  prisoner  with  stealing 

{Vide  Godfrey's  the  goods  of  J.  D.  in  his  warehouse.  It  appeared  that  Day 
178&  s  *  P^*^  ^^^^  ^  common  warehouse  by  the  water  side,  where  mer- 
No.  20.  and  chants  usually  lodged  goods  intended  for  exportation,  until 
^  ^*^'^'  ^^^     ^^y^  could  ship  them.    Fludyer  and  Co.  sent  these  goods  to 

the  warehouse  for  that  purpose,  from  whence  they  were 
stolen  by  the  prisoner.  The  court  held  that  the  case  was 
not  within  the  statute;  for  by  the  word  warehouses  were 
meant,  not  mere  repositories  for  goods,  but  such  places  where 
merchants  and  traders  kept  their  goods  for  sale  in  the  nature 

•  Vide  Barrington  on  the  stat  487.  obser\4ng,  in  contradiction  to  this 
c:kse,  that  such  warehouses^  at  a  distance  from  the  dwelling-house,  were 
particularly  meant  to  be  protected  by  the  stat.  10  &  11  W.  3.  c.  23.  and 
vide  preface  to  2d  edition  of  Foster's  C.  L.  xvi. 

of 
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of  shops,  and  whither  customers  went  to  view  them.  And  Ch.  XVI.  $  80. 
though  there  the  goods  might  properly  enough  be  laid  to  be  ^^  *^^/»*  '^<^^^- 
the  pn^rty  of  Day,  since  he  had  the  charge  of  them,  and  Aow«|  S?.*^ 


was  accountable  for  them  to  his  principals;  yet  the  ware- 
house was  not  a  place  for  sale,  but  merely  for  safe  custody. 
Accordingly  the  prisoner  was  found  guilty  of  the  simple 
larceny  only,  and  acquitted  of  the  stealing  privately  in  the 
warehouse. 

Stone  was  indicted  for  privately  stealing  a  watch,  the  R.  v.  stone, 
property  of  Sir  Robert  Hesketh,  in  the  shop  of  one  Alcock.  ^*  ®*  Y^r< 
The  prosecutor  had  sent  it  to  his  watch-maJier  to  be  repair- 
ed, and  it  hung  in  the  show  glass  in  the  shop,  from  whence 
it  was  taken:  yet  not  being  there  for  sale,  the  prisoner  could 
not  be  convicted  under  the  statute.  ^^^'  '^^ 

It  has  also  been  rightly  holden  that  money  is  not  within  Money. 
the  act  with  regard  to  any  of  the  places  mentioned  in  it;  the  \^^  ^*  *  077 
words  being  ^^  goods,  wares,  and  merchandizes.^^  For  though  Herbert's  case, 
the  word  **  goocU?'*  may,  and  often  does,  in  a  large  sense  in-  p*  ^'«  ^^'  ^^ 
dude  money;  yet  being  connected  with  wares  and  merchant  mer,  and  Rich- 
^Szes,  the  safer  construction,  in  so  penal  a  statute,  will  be  ^?*^'  ^^'  *"^ 
to  confine  it  to  goods  ejusdem  generis,  namely,  goods  ex-  ad  idem. 
posed  to  sale.    But  the  stat.  12  Ann.  st.  1.  c»  7.  extends  ex-  Ante,  629. 
pressly  to  money. 

The  same  construction  takes  place  with  respect  to  coz.dx^Coaeh-houMMand 
houses  and  stables:  the  goods  must  be  such  as  are  ^^^^7 2  ms* Sum 
lodged  in  such  places.  For  the  legislature,  in  giving  so  high  277.  534. 
a  protection  to  those  particular  repositories,  hitended  it  only  ^***^  ^^• 
for  the  proper  and  usual  contents  of  them*    In  John  Sea's  g^^>,  ^^^ 
case,  the  coiut  doubted  whether  a  livery  great  coat  belong- O.  B.lr65, 
ing  to  a  coachman,  which  he  had  hung  up  in  the  stables  nMtredit*J4l ) 
whilst  he  went  into  the  house  to  receive  his  wages,  could 
be  considered  as  any  part  of  the  proper  or  usual  furniture 
of  the  stable  out  of  which  it  was  stolen:  and  therefore  di- 
rected the  prisoner  to  be  acquitted  of  the  capital  part  of  the 
charge. 

8.  Larceny 


644  Larceny  and  Robbery. 

{In  "what  Places*) 

Ch.  XVI.  5  81.  8.  Larceny  in  a  DwelUng^htmse  or  Out-house  thereto  belong' 
In  thvelUnj'  ing  qJ  Money ^  Goods,  Wares,  is?c.  to  the  Value  of  40s. 

l^Kt  ^o  40r.  though  the  house  be  not  broken,  and  xohether  any  person  be 

value.  within  or  not. 

^  gl^  Clergy  is  therein  taken  away  by  the  stat.  12  Ann.  st.  1.  c.  7- 

Larceny  in  dwel-  &om  the  principals,  assisters,  and  aiders  on  conviction,  or 
^"^oT^  ^^  attainder  by  verdict  or  confession;  or  on  being  indicted  and 
13  Ann.  st.  1.  Standing  mute,  or  not  direcdy  answering,  or  peremptorily 
c  7.  wtc,  629.  challenging  above  20.  But  apprentices  under  the  age  of  16, 
3  Hawk.  cb.  $3-  robbing  their  masters,  are  excepted  out  of  the  act.  And 
B.  65.  6a  neither  principals  oudawed,  nor  accessaries  before,  arc  in* 

eluded  in  it. 
WJiat  offemders        The  Statute  has  been  holden  not  to  extend  to  a  stealing  by 

2  Ms"  Sum.  274.  *  °**^  ^^  ****  °^^^  house;  for  the  intention  of  the  act  was  to 
Rex  V.  Mary  protect  the  owner's  property  in  his  own  house  from  the  de- 
EU^^^xlTompM^^  predation  of  others,  or  the  property  of  others  lodged  in  the 
O.B. Sept.  1784^ owner's  house;  thereby  giving  protection  against  all  but 
?ri(/f iLeach  ^^  owner  himselL  The  same  point  was  ruled  by  Nares  J. 
379.  S.  C.  and  in  another  case  (A),  where  the  mistress  of  a  brodiel  stole 
^^*^^*^*^vv  money  from  a  sailor  who  lodged  in  her  husband's  house: 
(^)  Ann  Gouid'8  because  the  statute  extends  only  to  the  dwelling-house  of 
12th'  17^''*"*  smother;  and  this  being  the  house  of  her  husband  was  the 
cor.  Nares'j.  same  as  her  own.  And  this  case  was  afterwards  approved 
Sk°  mer  and  °^  ^^  Skynner  C.  B.  Ashhurst,  Gould,  and  Heath  Justices. 
AshhurstJ.pre-But  the  statute  expressly  extends  to  servants,  as  appears  by 
sent  and  con-     ^^e  preamble* 

cumnir),  MS.  ^ 

Jud.    (S.   C.   1  Leach,  257.)  Ante,  561. 

Dalt  ch.  58.  The  dwelling-house  must  be  such  wherein  burglary  may 

^iu  SiuT'*  ^  committed,  and  not  that  which  is  only  inhabited  casually 
ante,  499.         or  for  a  special  purpose. 

$  82.  It  has  also  been  holden,  that  in  order  to  bring  a  case 

What  a  stealing  ^i^ithin  the  Stat.  12  Ann.  the  property  stolen  must  be  such  as 

fronn  the  house     ,  ,.  ,,  •i-ii 

noithin  thetta-    w  usually  under  the  protection  ot  the  house. 
^^'  The  prisoner  was  indicted  upon  the  stat.  12  Ann.  c.  f. 

C  niDbell's  ^^^  Stealing  in  the  dwelling-house  of  C.  M.  Adams,  a  bank 
case,  o.  B.  Jan.  note  of  25/.    It  appeared  that  the  prisoner  lodged  at  Mrs. 

1792,  cor.  Ld,C. 

B.  Eyre,  Duller 

and  Wilson  Js.       (o)  '^^  accomplice,  tried  at  the  same  time  with  the  mistress  of  the 

2  Leach,  642.     house,  was  directed  to  be  acquitted  of  the  capital  part  of  the  charg^e. 

Adams* 
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Adams'  house,  and  that  she,  having  occasion  to  change  the  Ch.  XVI.  $  82. 
note  in  question,  sent  her  servant  with  it  to  the  prisoner  with  /»  dwelling' 
that  request.  The  prisoner,  after  examining  his  purse,  said,  /,^"  to  40^' 
he  had  not  money  enough  by  him  for  the  purpose,  but  he  value. 
would  go  immediately  to  his  banker's  and  get  it  changed; 
and  accordingly  he  left  the  house  with  the  bank  note,  and 
never  returned*     A  question  arose  at  the  trial.  Whether  the 
case  were  within  the  statute,  which  was  made  to  protect 
|>roperty  deposited  in  die  house,  and  not  that  which  was 
about  the  person  of  the  party.    .  After  conviction  the  case 
was  reserved  for  the  opinion  of  the  Judges,  who  thought  it 
was  not  a  capital  offence  within  the  statute* 

Edward  Owen  was  indicted  for  stealing  105  guineas,  the  Rex  v.  Owen, 
property  of  James  "Foreman,  in  the  dwelling-house  of  Patrick  m^'b^  u^*  t 
Brady.     Brady  kept  a  public  house  in  Holbom,  into  which  and  MS.  Jud. 
Foreman  was  seduced  by  the  prisoner,  under  pretence  q{J^^  larceny miut 
dividing  the  value  of  a  cross  which  the  prisoner  picked  up  and  the  protection  of 
pretended  to  have  found  in  the  street;  and  there  the  pri-'^*'^'^>^'*^?^^ 

,      ,       ,     ,         ^  .  ^  ,  ,      w  €my  person  tn 

soner  obtained  the  105  guineas  from  the  prosecutor,  under  ;i;  tha-eforenot 

exacdy  the  same  circumstances  as  have  been  repeatedly  given  ^^"^^JJ'  ^'*  ^f 

in  evidence  in  the  ring-dropping  cases.    But  it  was  objected 

that  the  case  did  not  fall  within  the  stau  of  Ann.  because  the 

prosecutor  was  neither  the  owner  nor  a  setded  inhabitant  of 

the  house  in  which  the  money  was  taken.     It  was  further 

insisted,  that  this  case  must  be  taken  as  if  the  property  of  the 

prosecutor  had  been  stolen  out  of  his  pocket,  or  otherwise 

from  his  person,  without  any  deceit;  and  that  the  statute 

was  meant  to  protect  property  usually  kept  or  deposited  in 

the  house,  as  contradistinguished  from  property  under  the 

protection  of  the  person:  and  Campbell's  case  was  mentioned  Supra. 

and  insisted  upon  as  an  authority  in  point.     On  a  conference 

of  the  Judges  in  Michaelmas  term  1792,    a  majority  of 

them  were  of  opinion  that   this  case  was  not  within  the 

statute :  for  that  to  bring  a  case  within  it,  the  property  must 

be  under  the  protection  of  the  house,  deposited  there  for  safe 

custody;  as  part  of  the  furniture  or  money,  plate,  &c.  k^pt 

in  the  house,  and  not  things  immediately  under  the  eye  or 

personal  care  of  some  one  who  happened  to  be  in  the  house. 

The  same  point  was  again  ruled  in  a  similar  case  of  Rex  v.  John  Castle- 

Casdedine,  which  was  also  referred  to  the  Judges:  where  q™'"^52^»^-^- 

Under  MS.  BuUcr  J. 
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Ch.  XVI.  i  83.  under  a  like  pretence,  the  prosecutor,  who  had  been  decoyed 
In  d'ofllinf'  into  a  public  house,  was  prevailed  upon  to  produce  his  watch 
k^M  to  4ol''  ^^  ^  gumeas,  which  he  laid  upon  the  table,  but  without 
vaiue.     any  agreement  that  the  prisoner  should  have  them;  who, 

nevertheless,  took  them  up  and  went  off  with  them  without 

the  prosecutor's  consent- 
Port,  s.  107.  The  same  was  agsun  ruled  in  Watson's  case  in  1794. 

$  83.  The  stealing  of  bank  notes  is  within  the  act.    This  was 

Bani  »o»wi«A.^g^  |jy  ^  ^^  Judges  in  Dean's  case  in  Easter  term  1796. 

tn  the  itatute.  •  i  • 

Dean*8  case.      The  same  pomt  seems  to  have  been  taken  for  granted  in 

M^  B^^T^'  Mihies'  case,  and  in  Watson's  case,  and  the  like  resolution 

Sess.  Pap.  for    has  been  made  in  the  case  of  an  indictment  upon  the  stat. 

^*y  ^^^»         8  Eliz.  c.  4.  for  privately  stealing  from  the  person.    These 

(S.  C.  2  Leach,  determinations  were  founded  on  the  consideration  of  the 

798.)  Stat.  2  Geo.  2.  c.  25.  whereby  the  stealing  of  such  securities 

Milnes*  case,     .  .  r     ^  /  i*         ^  .       <.  ,      ... 

ante,  s.  37.         i^  put  on  the  same  toot  as  the  stealmg  of  goods  of  the  like 

Watson's  case,  value  with  the  money  secured  by  the  same, 
post  8. 107.  "^ 

Post.  s.  120. 

Ante,  s.  36.  Upon  the  whole  it  may  be  collected,  that  the  ousting  of 

Hesuh  f  L  t  -  ^^^Sy  ^  ^^  above-mentioned  statutes  concerning  larcenies 
tute9  tu  to  clergy,  and  robberies  in  houses  depends  on  one  or  more  of  these 

circumstances;  either  where  there  is  a  breaking  of  the  house; 
or  a  putting  in  fear  of  the  persons  within  it;  or  the  goods 
stolen  therein  amount  to  a  certain  value,  under  certain  modi- 
fications. A  breaking  is  necessary  under  the  stats.  1  Ed.  6. 
c.  12.  s.  10.  5  &  6  Ed.  6.  c.  9.  39  Eliz.  c.  15.  s.  2.  and 
^  Sc  4  W*  &  M.  c.  9.  s.  1.  as  a  putting  in  fear  is  under  the 
same  stats.  1  Ed.  6.  c.  12.  s.  10.  and  3  &  4  W.  &  M.  c.  9* 
s.  1.  and  23  H.  8.  c.  1.  s.  3.  and  the  value  is  also  made 
material  by  39  Eliz.  c.  15.  s.  1.  and  the  3  &  4  W.  &  M. 
c.  9.  s.  1.  before  mentioned,  and  also  by  10  &  11  W.  3. 
c.  23.  and  12  Ann.  st.  1.  c.  7. 

In  ShipSy  ^c. 

6  85.  ^y  ^^  ^^^  ^  ^^*  ^*  ^*  ^^*  '^  '^^  ^^^  every  person  and 

In  thifii,  e^c.    ^<  persons  who  shall  feloniously  steal  any  gopc^s,  w^ures,  or 

24Geo.  2.  C.45.U  merchandize  of  the   value    of  40*.    in  any' ship,  barge, 

"  lighter,  boa^  or  other  vessel  or  craft,  upon  any  navigable 

•  "river. 
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"  river,  or  in  any  port  of  entry  or  discharge,  or  in  any  Ch.  XVI.  $85. 
**  creek  beloncinfl:  to  such  river  or  port,  or  upon  any  wharf -'w  **'>/>  ^<^  «» 

y?  ,       .  t.        1.  It   u    navigable nver*. 

"  or  quay  adjacent  to  such  nver  or  port;  or  who  flnall  be  , 
^  present,  aiding,  and  assisting  in  committing  any  such  of- 
^  offences,  being  thereof  convicted  or  attainted,  or  being 
^  indicted  shall  stand  mute,  not  direcdy  answer,  &c.  or 
^  peremptorily  challenge  above  20,  Sec*  shall  be  excluded 
"  from  the  benefit  of  clergy." 

Upon  diis  statute  the  construction  is  generally  confined  to  2  MS.  Sum.  534 
such  goods  and  merchandizes  as  are  usually  lod^d  in  ships,    ^^'  ^' 
or  on  wharfs  or  quays*  And  therefore  where  George  Grimes  R.  v.  Grimes, 
was  indicted  on  diis  statute  for  stealii^  a  considerable  sum  of  ^Jg*^.  17^^  ^^"^ 
money  out  of  a  ship  in  port;  though  great  part  of  it  consisted  Fost  79. 
of  Portugal  money,  not  made  current  by  proclamation,  hut^^^^*  Q*'f^'' 
commonly  current;  it  was  ruled  not  to  be  within  the  sta- 1764^  1  Leai^b» 
tule.  ^^ 

At  the  Old  BaBey  in  May  1 784,  one  Pike  was  tried  be-  pike's  case, 
fore  Adair  Seijt.  Recorder,  on  the  stat.  24  Geo.  2.  c.  45.  for  f  *Leacb^57. 
stealing  a  quantity  of  deals  ^^  in  a  certain  barge  on  the  navi^  Sess.  Pap. 
gabie  river  Thames.''    It  appeared  in  evidence,  that  as  the  ^.^^^  r^^ 
barge  with  the  deals,  belonging  to  the  prosecutor,  was  navi-  stealing  deaU  in 
gating  down  the  Thames^  the  lighterman,  fearful  of  an  acci-  ^h^tZtp^ov- 
dent,  brought  it  into  Limehouse  dock,  where  it  was  moored,  ed  by  shewng 
By  the  eifiux  of  the  tide  it  was  left  aground,  and  in  the  J^^'  ^^^^^^% 
night  the  boat  and  the  deals,  above  the  value  of  40«.  were  ^  dock  in  a  creek 
stolen.  The  court  held  that  the  offence  Imd  was  not  proved  ?/*«/'f  "«f/  '^ 

.  •  .        ,  .  -     ,  f»^t  •         i_  'eohtch  another 

Within  the  meaning  of  me  statute.  That  m  the  can- ^eicription  in  the 
struction  of  statutes,  which  took  away  the  benefit  of  clergy,  '^^^^^  appUcM. 
the  law  required  that  the  fact  laid  in  the  indictment  should 
be  stricdy  proved:  but  in  the  present  case,  the  evidence 
proved  that  the  larceny  was  not  committed  on  the  navigable 
river  Thames,  but  upon  the  banks  of  one  of  its  creeks* 
That  it  was  true,  the  statute  also  took  away  the  benefit  of 
clergy  from  any  person  who  should  steal  to  the  amount  of 
40tf.  "  in  any  port  of  ftitry  or  discharge,  or  in  any  creek 
belonging  to  any  navigable  river,  port  of  entry  or  dis- 
chai^:"  but  this  being  a  different  branch  of  the  act,  the 
indictment  should  have  charged  the  fact  accordingly.  The 
prisoner  therefore  was  only  convicted  of  the  simple  larcenv- 

'So 
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In  fhifig  in  dit- 
stress. 


§86. 


In  ships  in  dis- 
tress. 

26  Geo.  2.  c  19. 
8.  1. 

Vide  tit  MaU. 
cious  Mischief 
for  further  pro- 
viflioiu  of  this 
act. 

12  Ann.  st  2. 
e*  lo.  8.  5. 
made  perpetual 
by  4  G.  I.e.  12. 


26  Geo.  2.  c.  19. 

8.  2. 
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Offering  ship- 
vjreckea  goods 
far  sale* 
Sect.  4.     ' 
Post,  as  to  re* 
celvers. 
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So  the  plundering,  stealing,  or  destrojring  "  of  any  goods 
"  or  merchandizes,  or  other  efiects,  from  or  belonging  to 
"  any,  ship  or  vessel  of  his  majesty's  subjects  or  others,  which 
"  shall  be  in  distress,  or  which  shall  be  wrecked,  lost, 
**  stranded,  or  cast  on  shore,  in  any  part  of  his  majesty's 
**  dominions,   whether  any  living  creature  be  on  board  or 

not  (a),  or  any  of  the  furniture,  tackle,  apparel,  provision, 

or  part  of  such  ship,"  &c.  is  excluded  clergy  by  stat.  26 
Geo.  2.  c*  19* 

A  similar  provision  was  before  made  by  the  stat.  12  Ann. 
St.  2.  c  18.  made  perpetual  by  stat.  4  Geo.  1.  c.  12.  where- 
by whoever  shall  <^  steal  any  pump  belonging  to  a  ship  in 
"  distress,  or  shall  be  aiding  or  abetting  thereto,"  is  excluded 
clergy. 

By  s.  2.  of  the  stat.  26  Geo.  2.  c.  19.  "  when  goods  or 
^^  effects  of  small  value  shall  be  stranded,  lost,  or  cast  on 
^  shore,  and  shall  be  stolen  without  cuxumstances  of  cruelty, 

outrage,  or  violence,  it  shall  be  lawful  to  prosecute   for 

such  offence  by  way  of  indictment  for  petit  larceny;  and 

the  offender,  on  conviction,  shall  suffer  such  punishment 
"  as  the  laws  in  case  of  petit  larceny  do  enjoin  or  require." 

There  does  not  seem  to  be  the  same  reason  for  limiting 
the  operation  of  the  words  "  any  goods ^  i^c.  or  other  effects^^  in 
this  statute,  in  the  same  manner  as  in  some  other  statutes  be- 
fore mentioned;  not  only  because  the  word  effects  is  of  much 
more  comprehensive  signification  than  the  words  "  xvares  or 
"  merchcmdizes^^  used  in  those  statutes ;  but  because  the 
mischief  extends  equally  to  every  species  of  property,  which 
can  fall  under  these  general  words. 

By  s.  4.  of  the  same  act  "  If  any  person  or  persons  shall 
"  offer  or  expose  to  sale  any.. goods  or  effects  whatsoever, 
"  belonging  to  any  ship  or >  vessel  lost,  stranded,  or  cast  on 
"  shore,  as  aforesaid,  and  unlawfiilly  taken  away,  or  rea- 
*'  sonably  suspected  so  to  have  been ;  it  shall  be  lawfid  for 
"  the  person  to  whom  the  same  shall  be  so  offered  for  sale, 
"  .or  any  officer  of  the  customs  or  excise,  or  any  constable, 
"  &c.  or  other  peace-officer,  to  stop,  take,  and  seize  the 
*'  said   goods  and  effects,  and  with   all   convenient   speed 

(a)  This  provision  was  with  reference  to  the  stat  3  Ed.  1.  c  4.  by  which 
tlie  vessel  m  as  not  to  be  adjudged  wTeck  if  any  things  escaped  alive. 

carry 
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^  carry  the  same,  or  give  notice  of  such  seizure  to  a  justice  Ch.  XVI.  $  86. 

*'  of  peace:  and  if  the  person  or.  persons  who  shall  have  In  ships  indite 

**  offered  the  same  for  sale,  or  some  other  on  their  behalf,  -*' 

^^  shall  not  appear  before  the  said  justice  within  ten  days 

^^  next  after  such  seizure,  and  make  out  to  his  satisfaction 

^^  the  property  of  the  said  goods,  &c.  to  be  in  them  or  those 

"  by  whom  they  were  employed  to  sell  the  same;  then  the 

*^  said  goods,  See.  shall  by  order  of  the  said  justice  be  fortb^  ^ 

^^  with  delivered  to  the  use  of  the  owner  on  payment  of  a 

'*  reasonable  reward,  (to  be  fixed  by  the  justice,)  to  the  per- 

^'  son  seizing:  and  such  justice  shall  and  may  commit  the 

^  person  or  persons  who  have  so  offered  or  exposed  the  same 

^^  to  sale  to  the  common  gaol  for  six  months,  or  until  be 

'*'  shall  have  paid  the  owner,  or  any  lawfully  authorized  to 

"  receive  it,  treble  the  value  of  such  goods,"  &c» 

By  s.  8.  of  the  same  act,  *^  If  oath  shall  be  made  before  26  G.  2.  c- 19. 
**  any  magistrate,  lawfully  empowered  to  take  the  same,  oi  ^r^ere  prosecu- 
**  any  such  plunder  or  theft,  and  the  examination  in  writing  tion  by  clerk  of 
**  thereupon  taken  shall  be  delivered  to  the  clerk  of  ^'^^ha'wuntyT' 
**  peace  of  the  county,  riding,  or  division,  wherein  such 
*^  fact  shall  be  committed,  or  to  his  deputy;  or  if  oath  shall 
^  be  made  before  any  such  magistrate  of  the  breaking  any 
^  such  ship,  contrary  to  the  aforesaid  act  made  in  the  12th  of 
^  Queen  Anne,  and  the  examination  in  writing  thereupon 
^  taken  shall  be  delivered  to  such  clerk  of  the  peace,  or  hid 
**  deputy;  then  such  clerk  of  the  peace  shall  cause  the  of** 
^  fender  or  offenders  in  any  of  the  said  cases  to  be  forth-- 
"  with  prosecuted  for  the  same,  either  in  the  county  where 
**  the  fact  shall  be  committed,  or  in  any  county  next  adjoin- 
^^  ing;  in  which  adjoining  county  any  indictment  may  be 
"  laid  by  any  other  prosecutor.  And  if  the  fact  be  com-  ^'^  po**- «« 1^^ 
*^  mitted  in  Wales,  then  the  prosecution  shall  or  may  be 
^  carried  on  in  the  next  adjoining  English  county.  And  the 
^  necessary  charges  of  such  prosecutions  by  the  clerk  of  the 
"  peace  shall  be  paid  by  the  treasurer  of  the  county,  &c. 
^  where  the  fact  shall  be  committed,  to  such  amount  as  the 
**  justices  of  the  peace  shall  order.  And  if  such  clerk  of 
^^  the  peace  shall  neglect  or  refuse  to  carry  on  such  prose* 
^*  cution  in  due  manner,  he  shall  forfeit  100/.  for  ever}-  such 
^^  offence  to  any  person  or  persons  who  shaU  sue  for  the 
*'  same,''  &c« 

4  0  In 
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ch.  XVI.  i  87.  .    In  Northern  Counties. 

In  Northern        yij^  g^at.  43  Eliz.  c.  13.  levelled  agsdnst  such  as  are 

gVLiity  of  personal  violence  and  rapine,  in  the  northern  coun- 

§  S?"*  ties  of  Cumberland,  Northumberland,  Westmoreland,  and 
counties.  ^"  *^^  Bishoprick  of  Durham,  which  has  been  before  adverted 
43  Eliz.  c.  13.  to;  reciting  that  persons  had  been  carried  from  them  into 
the  prei^bie,  o^^^^r  counties  as  prisoners,  and  kept  barbarously  and  cruelly, 
foresee.  until  they  were  redeemed  by  great  ransoms;  and  also  that 

of  late  there  had  been  many  incursions,  robberies,  and  bum- 
Vide  6  Geo.  2.  ing  and  spoiling  of  towns,  villages,  and  houses  within  the 
regulations  iii  **^^  counties,  SO  that  divers  subjects  there  had  been  forced 
Aid  of  this  act,  to  pay  a  certain  rate  of  money,  com,  catde,  or  other  cou- 
2!*c.^22^made'  sid^ration,  commonly  called  Black  Mail^  to  divers  persons 
perpetual  by  inhabiting  upon  or  near  the  borders,  &c.  in  alliance  with 
31  G.  2.  c.  42.    great  robbers  and  spoilers  in  those  parts,  &c.  enacts,  that 

whoever  shall  so  take  away,  detain,  force,  or  imprison,  any 

persons  within  the  same  counties,  or  against  their  wills,  to 

ransom  them,  or  make  spoil  of  their  goods,  &c.  **  or  whoever 

*^  shall  take,  receive,  or  carry  to  the  use  of  himself,  or  wit- 

"  tingly  to  the  use  of  any  other,  any  money,  com,  cattle,  or 

"  other  consideration,  commonly  called  Black  Mail,  for  the 

{Vide  post,  tit    "  protecting  or  defending  of  him  or  them,  (i-  e.  the  true  men) 

chtef^for  otbsr  "  *^'^  lands,  goods  or  chattels  from  such  thefts,  spoils,  and 

offences  therein"  robberies  as  aforesaid,  aind  shall  be  indicted  and  lawfully 

mentioned.)       u  convicted  of  any  the  said  offences,  or  stand  mute,  or  chal- 

"  lenge  peremptorily  above  20,  before  the  justices  of  assize, 
**  gaol  deliver}^,  oyer  and  terminer,  or  justices  of  the  peace 
"  within  any  of  the  said  counties,  shall  be  adjudged  felons 
"  without  benefit  of  clergy." 
18  Car.  2.  c.  3.       The  benefit  of  clergy  is  taken  away  "  from  great,  known, 
6^Geo.**2.  c.  37.  "  ^^^  notorious  thieves  and  spoil-takers,  both  in  Cumber- 
made  perpetual"  land  and  Northumberland,  on  conviction,  for  theft  done 
C.A2.    ^    '     "  within  the  same:'*   or  otherwise  the  justices  of  assize, 

oyer  and  terminer,  or  gaol  deliver}%  before  whom  they  are 
convicted,  may  transport  them  for  life. 

$  88.  6.  To  iji}/wm  the  Property  stolen  shall  be  cliarged  to 

In  v)hom  the  pro-  j    j 

perty,         ^  belong. 

Ante,  s.  40.  j^  ^^3  ^^en  already  shewn,  that  some  things  are  not  the 

subjects  of  property  at  all,  or  only  so  ratione  loci  or  privi- 

legii. 
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legii,  and  that  others  are   only  such   sub  mode,   that   is  ch-  XVI.  $  8a 
where  some  person  has  acquired  a  special  dominion  owtr  Goods  of  person 
them.  But  with  respect  to  things  which  are  the  regular  sub-  "wi«w;i. 
jects  of  property,  felony  may  be  committed  in  stealing  them,  Goodt  of  person 
though  die  owner  be  not  known;  for  the  guilt  of  the  thief  is  2'5^IS^si^rt.  250. 
the  same.    And  he  may  be  charged  in  the  indictment  with  1  Hawk.  ch.  33. 
having  stolen  the  goods  of  a  person  to  the  jurors  unknown;  ^  ^^^  5^2 
or  widi  having  received  goods  stolen  by  a  person  unknown.  2  Hale,  181.290. 
And  in  such  case  the  king  shall  have  the  goods.    But  if  the  4  Blacfcom  235 
owner  be  really  known,  an  indictment  alleging  the  goods  to  Post  tit.  Re. 
be  the  property  of  a  person  unknown,  would  be  improper:  ^'^^"rpv 
in  that  case  the  prisoner  must  be  discharged  of  that  indict-  post  a.  16^. 
ment,  and  tried  upon  a  new  one  for  stealing  the  goods  of 
the  owner  by  name.    And  in  prosecutions  for  stealing  the 
goods  of  a  person  unknown,  some  proof  must  be  given  suf- 
ficient to  raise  a  reasonable  presumption  that  the  taking  was 
felonious  or  invito  domino;  for  it  is  not  enough  that  the 
prisoner  is  unable  to  give  a  good  account  how  he  came  by  Post.  657". 
the  goods. 

This  seems  to  be  the  true  ground  upon  which  persons  in* 
dieted  for  stealing  any  goods  in  themselves  the  subject  of  pro- 
perty, but  whereof  no  owner  can  be  found,  are  in  any  instance, 
(the  fact  of  taking,  &c.  lucri  causa  being  proved,)  entitled  to 
an  acquittal.  For  the  true  owner  by  losing  them  does  not 
lose  the  property  in  them  until  seizure  by  some  other  person 
having  a  right  to  seize  in  such  cases.  And  as  the  form  of 
the  indictment,  laying  them  to  be  the  property  of  a  person 
unknown,  is  good,  the  only  difficulty  lies  in  proving  that  the 
taking  was  felonious,  or  invito  domino. 

He  who  steals  the  bells  or  other  goods  of  a  chapel  in  time        ^  gg, 
of  vacation,  may  be  indicted  for  stealing  the  goods  of  the  Goodsofackurch, 
chapel,  being  in  the  custody  of  such  and  ^uch;  or  in  the  case  ^  ^9      ^'  ^'^ 
of  a  parish  church,  they  may  be  laid  to  be  the  goods  of  the  l  Hale,  512. 
parishioners.    But  in  an  indictment  on  the  stat.  4  Geo,  2.  ^^^^*  *•  ^^' 
c«  32.  for  stealing  lead  from  Hendon  church,  it  was  bolden  ^i^ts.  Cler. 
not  necessary  to  lay  the  property  in  any  person,  though  it  Law,  391. 
imght  be  laid  to  be  the  property  of  the  vicar.    But  that 
case  turned  oa  the  particular  nature  pf  the  property  pro* 
tected  by  the  statute. 

There 
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Ch.  XVI.  {  89.  There  can  be  no  property  in  a  dead  corpse ;  and  therefore 
^mxUofachurch*  Stealing  it  i«  no  felony,  but  a  very  high  misdemeanor.  In 
Corpte,  Hfc,  the  case  of  Dr.  Handyside,  where  trover  was  brought  against 
S*C^  ns**^'  him  for  two  children  that  grew  together;  Lord  C.  J.  WiUes 
4  Blac  Com.  held  die  action  would  not  lie,  as  no  person  had  any  property 
2p5*.  in  corpses.    But  a  shroud  stolen  from  die  corpse  must  be 

2  Term  Rep'     '**^  ^o  be  the  property  of  the  executors,  or  whoever  else 

r??'  r«  ^^  buried  the  deceased,  and  not  of  the  deceased  himself.  Some 
MS.  Tracy,  6!r.  .  '  .        ,       j  j 

M.  23  Geo.  2.     years  smce  several  persons  were  convicted  and  transported 

3  Inst.  110.        for  stealing  leaden  coffins  out  of  the  vaults  in  St.  Andrew's, 

Holbom,  and  they  were  laid  to  be  the  goods  of  the  execu* 

(«)  Seijt.  For-  ^^^  (^)-    ^^^  '^  ^^  ^^  ^'^^  readily  appear  who  is  the  personal 

Bier's  MS.  representative  of  the  deceased,  laying  it  to  be  the  goods  of  a 

person  unknown  is  sufficient.  Thus  at  Exeter  Lent  assizes 
1794  a  man  was  tried  before  BuUer  J.  for  stealing  a  leaden 
coffin,  the  pn^erty  of  a  person  unknown ;  and  in  another 
count  it  was  laid  to  be  the  property  of  certain  persons,  being 
f  >  the  then  church  wardens.  The  latter,  it  was  at  once  decided, 

could  not  be  supported:  and  to  the  former  it  was  objected^ 
•  Ifcat  though  the  coffin  had  lain  in  the  ground  near  60  years, 
yet  the  same  family,  of  which  the  deceased  had  been  a  mem« 

Ante  f.  sa       ^^^  remained  on  the  spot:  and  it  did  not  even  appear  that 

any  inquiry  whatever  had  been  made  to  ascertain  the  fact; 
which  shewed  a  want  of  reasonable  diligence  in  the  prosecu- 
tor: but  it  was  ruled  to  be  sufficient  after  so  many  years  had 

1  Hale  514       passed.    Again,  if  the  goods  of  any  intestate  be  stolen  before 

administration,  diey  shall  be  supposed  to  be  the  goods  of  the 
ordan^:  or  if  an  executor  be  appointed^  the  goods  shall  be 
said  to  be  his  before  probate:  aiid  they  need  not  shew  their 
tide  specially  as  ordinary  or  executor,  because  it  is  founded 
on  their  own  possession. 

Q  90.  '^^y  ^^^  ^^  ^^  ^  srpecial  propeity  in  goods  stolen  may 

ipecialpri]pmy  lay  them  to  be  his  in  an  appeal  or  indictment  for  larceny; 
2^^^^249  ^  *  hailee,  pawnee,  lessee  for  years,  carrier,  or  the  like ;  a 
I'Hale^  SIS.  foition,  they  m^  be  laid  to  be  the  property  of  the  respective 
^  ?o^^  ch.33.  ©infers;  and  the  i&dictment  is  good  either  way.  But  if  it 
kcL  39.45.  appear  in  evidence,  that  die  party  whose  goods  they  are  kid 
Su"'*6'7  ^^     ^  *^  *^*^  neither  the  property  nor  the  possession,  [and  for 

this 
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this  pvirpose  Ae  possession  of  a  feme  covert  or  servant  is,  ge-  Ch.  XVI.  S  9a 
nerally  speaking,  the  possession  of  the  husband  or  master,]  ^^^^  i^ntet-^ 

the  prisoner  ought  to  be  acquitted  on  that  indictment.  The  — ; — - — '- 

same  rule  prevails  in  the  case  of  goods belongingto  a  guest(a),  p^ /.^M^or,  248. 
stolen  at  an  inn;  they  may  be  laid  to  he  the  proper^  either  of  St&undf.  28.  b. 
the  innkeeper  or  the  guest.  So,  goods  stolen  from  a  washer-  ^mc  o!^  b!^ 
woman  (6),  who  takes  in  the  linen  of  other  persons  to  wash,  Julyiril^byLd. 
may  be  laid  to  be  her  goods;  by  Parker  C.  J.,  Tracy  and  Ld^  a  RwUrf, 
Bury  Js. ;  for  persons  of  this  description  have  a  possessory  Burnet's  MS. 
property,  and  are  answerable  to  their  employers ;  and  could  f^x^^pjj  p^ck- 
all  maintain  an  appeal  of  robbery  or  larceny,  and  have  resti-er's  case,  O.  B. 
tution.  So  an  agister  has  a  possession  and  property  against  fbl'cOT*  Ld  ^C^i 
ail  but  the  right  owner.  Parker,  Bury  B.  and  Tracy  J.  MS.  Burnet 

In  John  Woodward's  case,  who  was  indicted  for  mali*  Woodward's 
ciously  and  feloniously  killing  two  sheep,  the  property  of  ^'*'  A^^^^roifi 
W.   Dalton,  it  was  proved  that  the  prosecutor  had  only  cor.  PerrynB.' 
taken  the  sheep  in  to  agist  for  another.     Whereupon  it  was  ^^*  ^^^\    ,  ' 

1  •  J     t         V  \^  11  1   •  1  .       1  .  Froperty  laid  in 

objected  that  the  property  was  not  well  laid  m  the  agister;  a^^^M^  of  cattle. 
and  upon  reference  to  the  Judges  in  Michaelmas  term  1796,  ^'^^  Moor, 
one  of  them  doubted  at  first,  because  an  agister  of  cattle  is 
not  liable  for  them  at  all  events,  like  an  ixm-keeper  for  the 
goods  of  his  guest.     The  majority,  however,  thought  the 
^   conviction  right.    But  the  matter  stood  over  till  Hilary  term 
1797,  when  upon  reference  to  4  Inst.  293.  shewing  Uiat  an 
agister  has  a  possession;  and  2  Rol.  Abr.  551.  that  he  may- 
maintain  trespass  against  any  who  takes  the  beasts,  all  the  (Absent  Bui- 
Judges  agreed  that  the  conviction  was  right.  ^^^  ^'^ 

James  Deakin  and  William  Smith  were  indicted  for  steal-  R.  r.  Oeakin  & 

ing  spoons  and  other  articles,  laid  in  the  second  count.  fon^™^'««9:^- 

L-ti         1.  -iNii  7.^     -^P"*  *800,  cor- 

which  alone  they  were  convicted,)  to  be  uie  property  of  one  Grose  J. 

Markham.     The  goods  had  been  sent  by  a  tradesman  in^^'-'"^* 
London  to  Mr.  Broderick  at  Spalding,  by  the  Spalding  coach,  tta^^iLcZJm. 
and  were  stolen  by  the  prisoners  at  Pondersend,  out  of  the 
boot  behind  the  coach.     The  question  was,  Whether  they 
were  propcriy  laid  to  be  the  property  of  Markham,  who  was 
not  tlie  owner,   but  only  the  driver  of  the  coach ;   there 
being  no  contract  between  him  and  the  proprietors,  that  he 
^ould  be  liable  for  any  thing  stolen;  and  it  not  a{^aring 
that  he  had  been  guilty  of  any  laches.     The  case  being  re-  pr,v^  Taylor^i 
ferred  to  the  Judge^,  it  stood  over  for  some-tiqie;  but  finally  case,  1  LeacV 

^  thp  ^^^'  *^  idem. 
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Ch.  XVI.  $  90.  the  conviction  was  holden  right;  the  coachman  having  the 
Speaal^operty,  possession,  and  a  special  property  in  the  goods  committed 

to  his  charge. 

Larteny  by  the  Upon  the  same  principle  it  is  that  a  man  may  be  guilty  of 
^iZ\  5SB.  larceny  or  robbery  of  his  own  goods.  For  if  A.  bail  goods 
1  Hale,  513.      to  B.  and  afterwards  animo  furandi  steal  them  from  him, 

with  design  probably  to  charge  him  with  the  value:  or,  if 

A.  send  his  servant  with  money,  and  afterwards  way-lay  and 

rob  him,  with  intent  to  charge  the  hundred:  in  either  case 

the  felony  is  complete.  And  even  in  this  latter  case,  I  see  no 

objection  to  laying  the  property  of  the  goods  in  the  servant ; 

for  though  in  general  it  may  be  said  that  he  has  no  property 

in  them  as  against  his  master,  although  he  has  against  every 

other  person ;  yet  having  a  clear  right  to  defend  his  possession 

against  A.'s  unlawful  demand,  the  special  property  still  re- 

1  Hawk.  ch.  34.  mains  in  the  servant.     But  a  taking  from  the  servant  of 

MS.  Sum.  73.    ^^®  money  or  goods  of  his  master,  in  his  presence,  by  put- 

Styl.  156.  ting  in  fear,  is  a  taking  from  the  master,  and  the  offender 

1  Show!^'24i!  "**y  ^^  indicted  of  robbing  him. 

1  Hale,  507.  On  the  other  hand,  it  being  a  settled  principle,  that  nei- 

l^^-^**"*- 238.  ther  the  property  nor  possession  in  law  of  goods  is  changed 

by  any  felonious  taking  of  them;  it  follows  that  if  A.  steal 

goods  of  B«,  and  after  C.  steal  the  same  goods  from  A. ;  C. 

is  a  felon  both  as  to  A.  and  B.;  and  he  may  be  indicted  of 

stealing  the  goods  of  B. 

4  91.  Cloaths  and  other  necessaries  provided  for  children  by  their 

Jfccet^arietfor   parents  are  often  laid  to  be  the  property  of  the  parents, 
15 1^'"^  113       especially  while  the  children  are  of  tender  age;  but  it  is 
1  Sid.  129.         holden  good  either  way.     A-t  the  sessions  at  the  O.  B.  after 
MS.  Tracy,  67.  Easter  term  1701,  Tracy  and  Turton  Js.  and  Lovell  Recor- 
der, doubted  whether  the  property  of  a  gold  chain,  which 
was  taken  from  a  child's  neck,  who  had  worn  it  for  four 
years,  ought  not  to  be  laid  to  be  in  the  father.   But  Tanner, 
who  had  been  an  ancient  clerk  of  the  couit,  said  that  it  had 
always  been  usual  to  lay  it  to  be  the  goods  of  the  child  in 
such  case:  and  that  many  indictments  which  had  laid  them 
to  be  the  property  of  the  father  had  been  ordered  to  be  al- 
tered by  the  Judges. 

An 
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An  indictment  for  sheep  stealing  laid  the  property  to  be  in  Ch.  XVI.  5  91. 
Simon  Dodd,  the  elder,  S.  D.  the  yoimger,  John  and  Gil-  ^ecessarie^for 

bert  Dodd,  and  several  others  of  the  same  name.     Simon ' 

Dodd  the  elder  proved  that  he  and  his  son  (now  dead),  took  a  J^lm  Scott's 
farm  on  their  joint  concern,  and  kept  a  stock  of  sheep,  their  berland  Sum. 
joint  property,  upon  it.  The  son  died  intestate  about  five  Ass.  1801,  cor. 
years  ago,  leaving  a  widow,  who  died  soon  after  him,  and  1^5.  jud. 
several  children  (the  children  named  in  the  indictment).  No 
division  was  ever  made  of  the  stock;  from  which  all  the 
sheep  upon  the  farm  at  the  time  of  the  felony  committed 
were  bred,  some  before  and  some  after  the  son's  death.  S.  D. 
the  elder  continued  to  occupy  the  farm  and  use  the  stock  as 
before,  considering  himself  acting  for  his  grandchildren,  who 
were  still  infants,  in  respect  of  one  moiety;  and  accordingly 
continued  to  keep  a  regular  account  with  them  in  his  books. 
After  conviction  a  question  was  submitted  to  the  Judges, 
Whether  the  property  were  well  laid  jointly  in  the  grand- 
father and  grandchildren.  And  in  Michaelmas  term  1801, 
they  all  held  it  well  enough:  for  at  any  rate,  though  in  the 
case  of  joint  traders  there  were  no  jus  accrescendi,  and  the 
remedy  survived;  yet  here  the  grandfather  swearing  that  he 
held  one  moiety  for  his  grandchildren,  no  person  could  con- 
trovert it,  and  he  might  make  distribution  among  them. 
And  some  of  the  Judges  also  said,  that  the  property  might 
have  been  laid  to  be  in  the  grandfather  alone,  who  was  in 
possession  of  the  children's  moiety  as  their  agent. 

I  now  proceed  lastly  to  examine 

7.  fVhat  is  such  Evidence  of  the  taking  and  carrying       §  92. 
a'Oiay  bein^  fraudulent  or  nisronsrfuL  iDith  Intent  to  ^yi'^^^  <>ffi^O' 

mr  o   •/  o«/^      '  ntout  intent- 

convert  the  Goods  to  the  Taker'* s  ovjn  Use^  and  make 
them  his  awn  without  the  Consent  of  the  Owner ^  as 
amounts  to  Felony. 

The  felonious  intent  is  essential  to  the  offence;  and  inPult.  129. 
order  to  make  it  felony,  the  intent  to  steal  ought  to  be  at  S****"^-  ^' 
the  time  when  the  party  first  gets  possession  of  the  goods; 
such  a  possession  at  least  as  is  distinct  from  that  of  the  owner; 
for  a  fi'audulent  intent,  originating  afterwards,  to  convert  the 
goods  to  his  own  use  is  not  felony:  but  the  original  felonious 
intent  may  be  collected  ft*om  subsequent  acts, 

This 


656  Larceny  and  Robbery. 

(^Evidence  of  felonious  Intent.) 

Cli.  XVI.  $  92.     This  inquiry  may  be  best  made  by  considering  the  seve- 
Whenorigina-  ral  defences  by  which  charges  of  this  nature  are  endeavour- 
.■**^' ed  to  be  palliated  or  denied*    These  are,  » 

Defence*  in  lor-       J.  By  a  Denial  of  the  Fact  itself  or  the  Party* s  ParUcipa- 

tion  in  it* 

2.  That  the  Goods  were  taken  upon  a  Claim  of  Eighty  or  by 

Act  of  Law* 

3.  By  Mistake  or  Accident. 

4.  As  a  Trespasser  or  Wrong-Doer y  without  Fraud. 

5.  By  fndingm 

6.  By  Delivery  of  a  third  Person^  without  Knowledge  of  the 

Theft  by  the  Taker. 

7.  By  Delivery  from  or  on  Behalf  of  the  Owner;  or  by  a 

Taking  with  his  Consent  and  Approbation. 

8.  By  taking  upon  Necessity. 

5  93.  \.  By  a  Denial  of  the  Facty  ^c. 

deniaUft^£fact.     I^  ^^Y  ^^  ^^^^  down  generally,  that  wherever  the  property 
Vide  2  Haie,289.  of  one  man,  which  has  been  taken  from  him  without  his 

knowledge  or  consent,  is  found  upon  another,  it  is  incum- 
bent on  that  other  to  prove  how  he  came  by  it;  odierwisc 
the  presumption  is  that  he  obtained  it  feloniously.  This, 
like  every  other  presumption,  is  strengthened,  weakened,  or 
rebutted,  by  concomitant  circumstances,  too  numerous  in 
the  nature  of  the  thing  to  be  detailed.  It  will  be  sufficient  to 
Length  of  time,  allude  to  some  of  the  most  prominent;  such  as,  the  length 

of  time  which  has  elapsed  between  the  loss  of  the  property 

and  the  finding  it  again ;  either  as  it  may  furnish  more  or 

less  doubt  of  the  identity  of  it;  or  as  it  may  have  changed 

hands  oftener  in  the  mean  time;  or  as  it  may  increase  the 

difficulty  to  the  prisoner  of  accounting  how  he  came  by  it:  in 

Nature  of  the     all  which  considerations  that  of  the  nature  of  the  property  must 

f^P^rty.^  generally  be  mingled.    So  the  probability  of  the  prisoner's 

ty  to  the  spot.      having  been  near  the  spot  from  whence  the  property  was 

Behaviour.         supposed  to  be  taken  at  the  time;  as  well  as  his  conduct 

during  the  whole  transaction,  both  before  and  after  the  dis- 
covery, are  material  ingredients  in  the  investigation.    But 
identity.  the  bare  circumstance  of  finding  in  one's  possession  property 

of  the  same  kind  which  another  has  lost,  unless  that  other 
cj^n  from  marks  or  other  circumstances  satisfy  the  court  and 

jury 
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jury  of  the  identity  of  it,  is  not  in  general  sufiicient  evidence  Ch.  XVI.  $  93. 

of  the  goods  having  been  feloniously  obtained.  Thougli,  where  Ondtrualof/act. 

the  fact  is  very  recent,  so  as  to  aiFord  reasonable  presumption 

that  the  property  could  not  have  been  acquired  in  any  other 

manner,   the  court   are   warranted   in  concluding  it  is    the 

same,  unless  die  prisoner  can  prove  the  contrary.    Thus  a 

man  being  found  coming  out  of  another's  bam;    and  upon 

search,  com  being  found  upon  him  of  the  same  kind  with 

what  was  in  the  bam,  is  pregnant  evidence  of  guilfe 

So  persons  employed  in  cairying  sugar  and  other  articles 
from  ships  and  wharfs  have  often  been  convicted  of  larceny 
at  the  O.  B.,  upon  evidence  that  they  were  detected  with 
property  of  the  same  kind  upon  them,  recendy  upon  coming 
from  such  places,  although  the  identity  of  the  property,  as 
belonging  to  such  and  such  persons,  could  no  otherwise  be 
proved*  But  this  must  at  least  be  understood  of  articles  like 
those  above  mentioned,  the  identity  of  which  is  not  capable 
of  strict  proof  from  the  nature  of  them;  for  Lord  Hale  says  2  Hale  290. 
he  would  never  convict  any  person  of  stealing  the  goods  oiVidewax&i  651. 
one  unknown,  merely  because  he  could  not  give  an  account 
how  he  came  by  them;  unless  due  proof  were  made  that  a 
felony  had  been  committed  of  those  goods. 

Neither  is  the  fact  of  concealment,  (the  identity  of  iSn.t  Concealment. 
property  not  being  proved,)  of  itself  evidence  of  stealing 
though  undoubtedly  very  strong  corroborative  proof  of  iu 
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The  confession  of  the  prisoner  that  he  stole  the  goods  is        ^  94^ 
often  adduced  in  this  case.    And  here,  as  upon  other  occa-  Confession. 
sions,  care  must  be  taken  previous  to  the  inquiry  to  ascer-  K'^  ^^'  ^^^" 
tain  with  certainty  that  such  confession  was   not  procured 
either  by  promise  or  threat;  in  either  of  which  cases  it  ought 
not  td  be  received  in  evidence.    But  it  frequentiy  happens 
that  by  means  of  such  confession,  so  improperly  drawn  from 
the  prisoner,  the  prosecutor  comes  to  the  knowledge  where 
die  goods  are  concealed,  and  in  consequence  regains  posses- 
sion of  them:  in  which  case  it  has  been  said  by  some,  that 
such  confessions  ought  to  be  received  in  evidence,  corrobo- 
rated by  the  fact  of  finding  the  goods  in  the  place  described 
by  the  prisoner.    This,  it  is  said,  does  away  the  reason  upon 
which  the  general  rule,  that  confessions  so  improperly  ob- 

4  P  tained 


m- 


6S8  ^  ^  Larc^vy  ctnd  Robbery.  ' 

(^Evidence  of  felonious  Intent.) 

Ch.  XVI.  $94.  tained  cannot  be  received  in  evidence,  is  founded;    because 
Confettion,     ^^  reason  being  to  guard  against  the  possibility  of  an  inno- 
cent person  being  from  weakness  seduced  to  accuse  himself, 
in  hopes  of  obtaining  thereby  more  favour,  or  for  fear  of 
meetifig  with  worse  punishment;  that  reason  is  done  away 
if  such  confession  be  substantiated  by  an  actual  finding  of 
the  goods  accordingly  in  the  place  described, -which   could 
not  probably  be  known  to  the  party  if  he  were  not  privy  to 
Per  Le  BUnc  J,  ^c  felony.' But  this  opinion  must  it  seems  be  taken  with 
in  R.  V.  Grant    some  grains  of  allowance;  for  even  in  such  case,  the  most  that 
ter  March  380l'  ^^  proper  to  be  left  to  the  consideration  of  the  jury  is  the  fact 
Per  Heath  J.  at  of  the  witness  having  been  directed  by  the  {»voner  where  to 
ir^^Rex^"      ^^^  ^^  goods,  and  his  having  found  them  accordingly;  but 
Marian  Hodg«,  not  the  acknowledgment  of  the  prisoner's  having  stolen  or 

mil^or!""^""  P"^  *^°^  *^^^>  w**^*  ^^  ^  ^  collected  or  not  bom  all  the 
Grose  J.  War-  circumstances  of  the  case:  and  this  is  now  the  more  common 

rickshalPs  case,  practice 
O.  B.  1783.        pracnce. 

cor.  Nares  J.  &  Evre  B.  1  Leach,  298.  Mozey's  case,  O.  B.  1784,  cor.  Perryn  B.  and 
Buller  Js.  ib.    301.  n. 

Hervey's  case.       In  the  case  of  Richard  Harvey  at  Bodmin  Summer  assizes 

Ass'isoo^™"     ^^^'  ^^^  Eldon  said,  that  where  the  knowledge  of  any 

fact  was  obtained  from  a  prisoner  under  such  a  promise,  as 
excluded  the  confession  itself  from  being  given  in  evidence, 
he  should  direct  an  acquittal;  unless  the  fact  itself  proved, 
would  have  been  sufficient  to  warrant  a  conviction  without 
any  confession  leading  to  it*  And  he  so  directed  the  jury  in 
Lockhart's  that  case.  In  Lockhart's  case,  who  was  indicted  for  stealing 
case,  ^"^^^A^^^' jewels,  a  confession  having  been  obtained  fipom  hhn  upon  pro- 
mises of  favour  that  he  had  stolen  the  jewels,  and  had  disposed 
of  part  of  them  to  a  Mr.  Grant ;  the  latter  was  admitted  as  a 
witness  to  prove  that  he  had  received  them  from  the  prisoner. 
Where  a  prisoner  has  been  once  induced  to  confess 
upon  a  promise  or  threat;  it  is  the  common  practice  to 
reject  any  subsequent  confession  of  the  same  or  like  facts, 
though  at  a  subsequent  time.  But  in  one  case  where  hopes 
had  been  holden  out  to  a  prisoner  to  confess;  and  when 
brought  before  a  magistrate,  he  refused  unless  upon  condi- 
tioas;  Buller  J.  admitted  the  general  rule  with  some  qua- 
lification, by  observing  that  there  must  be  very  strong  evi- 
dence of  an  explicit  warning  by  the  magistrate  not  to  rely  on 
any  Expected  favour  on  that  accoimt;  and  it  ought  most 
clearly  to  appear  that  the  prisoner   thoroughly  understood 

such 
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such  warning,  befix-e  his  subsequent  confession  could  be  given  ch.  XVI.  $  94. 
in  evidence.  Confetdon, 

As  to  what  shsJl  be  considered  as  a  threat  or  promise) 
saying  to  #ie  jM-isoner  that  it  would  be  worse  for  him  if  he 
did  not  confess,  or  that  it  would  be  better  for  him  if  he  did, 
is  sufficient  to  exclude  the  confession,  according  to  constant 
experience. 

% 

2.  That  the  Goods  were  taken  on  a  Claim  of  Right.         5  95. 

Goods  may  be  so  taken  by  the  party's  own  immediate  act,  By^epanf^  * 
or  by  the  act  of  the  law  through   his  means.    In  the  first  own  ac/. 
{dace  it  has  been  shewn  that  a  man  cannot  be  guilty  of  felony  ^  H^ie  513. 
in  taking  his  own  goods,  unless  where  ha\'ing  bailed  them  to 
another,  he  afterwai^  steal  or  rob  him  of  them  in  order  to 
charge  him  or  the  hundred.  For  else,  if  a  man  take  awther's 
trees  and  cut  them  into  boards;  or  take  the  other's  cloth  and 
make  it  into  a  doublet  and  embroider  it;  or  mingle  the  other's 
com  with  his  own:  in  all  these  cases  the  owner  may  retake 
his  boards,  cloth,  and  the  whole  of  the  com,  (so  much  at 
least,  I  presume,  as  cannot  easily  be  distinguished  irom  his 
own,)  without  being  guilty  of  felony. 

And  here  it  may  be  proper  to  remark,  that  in  any  case  if 
Aere  be  any  fair  pretence  of  property  or  right  in  the  prisoner, 
or  if  it  be  brou^t  into  doubt  at  all,  the  court  will  direct  an 
acquittal;  for  it  is  not  fit  that  such  disputes  should  be  settled 
in  a  manner  to  bring  men's  lives  into  jeopardy. 

The  owner  of  ground  takes  a  horse  for  damage  feasant,  or  1  Hale,  506,  ?. 
a  lord  seizes  it  as  an  estray,  though  perhaps  without  tide; 
yet  these  circumstances  explain  the  intent,  and  shew  that  it 
was  not  felonious,  imless  ^me  act  be  done  which  manifests 
6ie  contrary;  as  giving  the  horse  new  marks  to  disguise  him, 
or  altering  the  old  ones;  for  these  are  presumptive  circum- 
stances of  a  thievish  intent. 

After  a  seizure  of  uncustomed  goods,  several  broke  atRexv.  Knig^ht 
night  into  the  house  where  they  were  deposited,  with  intent  ^f^*^!^^""' 
to  retake  them  for  the  benefit  of  the  former  owner:  it  was 
holden  that  such  a  design  appearing  rebutted  the  presumpdon 
of  a  fekmious  design  to  steal,  which  was  laid  in  an  indictment 
for  burglary;  however  else  the  parties  were  culpable  m  doing 
such  an  act. 

What 
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Ch.  XVI.  §  96.      What  has  been  just  said  of  a  colourable  titl6  will  of  course 

On  claim  of    apply  in  at  least  as  strong  a  degree  to  the  next  subject  of 

^'^^^'        consideration ;   where  a  party  gets   possession   of  another's 

§  96.         goods  by  act  of  law.    But  however  difficult  it  may  be  to 

Bj^  act  ofian.    establish  proof  of  a  felonious  intent  in  such  cases,  yet  if  the 

fact  be  clearly  made  out,  it  is  one  of  the  highest  aggravations 

of  the  offence  of  larceny.  It  is  converting  the  process  of  the 

law,  which  ft  the  best  security  for  property,  into  an  instrument 

of  rapine  and  plunder. 

1  Hale,  507.  A.  having  a  design  to  steal  B.*s  horse,  which  was  impounded 

1  Hawk.  ch.  33.  ^^  ^  distress,  enters  a  plaint  of  replevin  in  the  sheriff's  court 

3  Inst  loa        for  the  horse;  and  thereby  getting  it  delivered  to  him,  runs 

away  with  it:  or  intending  to  steal  the  goods  of  B.  in  his 
•  house,  he  delivers  an  ejectment  fraudulently;  and  having 
obtained  judgment  against  the  casual  ejector,  he  gets  posses- 
sion and  goes  off  with  the  goods:  it  is  felony  in  either  case* 
Fair's  ca9e,0.B.  Richard  Farr  and  Eleanor  Chadwicke  were  indicted  for 
C^^J  *^KeWif  ^*^  breaking  the  house  of  Robert  Stanyer,  and  putting  his  wife 
and  Wild  )s.  in  fear,  and  stealing  goods  from  thence.  It  appeared  that 
T^R^  276.  ^^  prisoners,  intending  to  rifle  the  house  in  which  Mrs.  Stan- 
yer lived  apart  fix)m  her  husband,  went  to  an  attorney,  and 
pretending  that  Mrs.  Stanyer  was  Farr's  tenant,  and  in  arrear 
for  rent,  obtained  possession  of  the  house  by  means  of  a 
fraudulent  ejectment;  and  at  the  same  time  airested  Mrs. 
Stanyer  under  a  writ  of  latitat,  and  caused  her  to  be  carried 
to  prison;  and  then  the  prisoners  rifled  the  house  and  took 
away  the  goods,  and  hid  some,  and  altered  the  marks  upon 
the  others,  and  sold  the  rest.  And  being  questioned  con- 
cerning these  acts,  and  asked  what  colour  of  title  they  had 
to  the  house  or  the  goods,  they. could  pretend  none.  But 
it  appeared  that  the  true  landlord  had  received  the  rent  of  it 
for  many  years,  and  that  no  rent  was  in  arrear.  Neither 
could  they  pretend  to  any  cause  of  action  agamst  Mrs-  Stan- 
yer. Upon  which  the  jury  were  directed,  that  if  they  believed 
that  the  prisoners  had  done  all  this  with  an  intent  to  rob, 
they  ought  to  find  them  guilt}';  which  was  accordingly  done ; 
and  they  were  both  executed.  So  if  under  pretext  or  colour 
of  a  capias  ultagatum,  sued  out  after  an  outlawry  clandes- 
tinely obtained  against  a  visible  man,  his  goods  be  taken 
with  a  felonious  intent,  it  will  be  felony. 

3.  By 
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3.  By  Mistake  or  Accident.  ch.  xvi.  §  97. 

Analogous  to  the  taking  upon  a  claim  of  right  is  the  tak-  ^jf  ^J^  ^ 

ing  by  mistake  arising  from  heedlessness,  or  from  mere  acci- 

dent.    As  if  one  man's  sheep  mix  with  another's  flock,  and        $  ^^' 
he  drive  them  with  his  own,  or  even  shear  them,  not  know- ^^J^'J^*'  ^*^ 
ing  or  taking  heed  of  the  di£Ference;  it  is  no  felony.    But  if  2  Hale,  507, 9. 
he  knew  them  to  be  another's,  as  by  having  that  other's 
mark  which  he  defaces,  and  places  his  own  mark  on  them; 
this  is  evidence  of  a  felonious  intent.    So  it  is  if  he  appear 
desirous  of  concealing  the  property,  or  of  preventing  the 
inspection  of  tlie  owner,  or  of  any  who  might  make  the  dis- 
covery: or  if,  being  asked,  he  deny  the  having  them;  aU 
though  his  knowlege  thereof  be  proved.  In  like  manner  the 
contrary  mode  of  conduct  in  these  several  respects  is  evi- 
dence to  rebut  the  felonious  intent. 

4.  On  taking  as  a  Trespasser,  'without  Fraud.  §  98. 

The  taking  may  amount  only  to  a  trespass,  and  the  cir- 1*^^^*^^' 
cumstances  in  such  case  must  guide  the  judgment.  As  where  4  3iac.Coin.232. 
a  man  takes  another's  goods  openly  before  him  or  before  other 
persons,  otherwise  than  by  apparent  robbery ;  or  having  pos- 
sessed himself  of  them,  avows  the  fact  before  he  is  ques- 
tioned. 

So  where  a  man  takes  another's  harrow  or  plough,  and 
after  plowing  his  own  land,  returns  it  to  the  place  whence 
he  took  it,  or  tells  the  owner  of  his  using  it.  So  taking  a 
horse  off  the  common,  and  after  riding,  returning  it  there 
again,  is  but  a  trespass.  But  if  the  party  had  sold  it,  this 
would  be  declarative  of  the  first  taking  being  felonious;  and 
in  doubtful  cases  the  safest  rule  is  to  incline  to  acquittal 
rather  than  conviction. 

The  felonious  intent  being  as  essential  to  constitute  the  of- Burnet's  MS. 71. 
fence  of  robbery  as  of  larceny,  it  follows  that  if  such  intent  c*™^l?^^ 
be  wanting,  though  goods  be  taken  by  such  force  or  putting  34.  b. 

in  fear  as  would  otherwise  be  sufficient  to  constitute  robbery,  '^^  fisheman'a 

•11       1  A  .1  /<  /'case,  York, 

yet  It  will  only  amount  to  a  trespass.  A  traveller  met  a  fish-  26  Eliz. 

erman  with  fish,  who  refused  to  sell  him  any;  and  he  (>y 

force  and  putting  in  fear  took  away  some  of  his  fish,  anct** 

threw  him  money  much  above  the  value  of  it:  and  judgment     ^ 

was  respited,  because  of  the  doubt  whether  tlie  intent  were 

felonious 
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Ch.  XVI.  1 98.  felonious  on  acctmnt  of  the  mowey  giv^etu    Such,  however, 

M  a  tretpattor.  seem  properly  to  be  questions  for  the  consideration  of  the 

jury.    And  the  circumstance  of  die  party's  offering  the  full 

value  or  more  at  the  time  ought  to  be  left  to  them  to  shew 

that  his  intention  was  not  fraudulent,  and  so  not  iEelonious: 

for  it  does  not  necessarily  follow  as  a  conclusion  of  law,  that 

if  the  value  of  the  thing  taken  be  offered  to  be  paid  at  the 

(a)  Per  Grose  J.  time,  the  intent  is  therefore  not  felonious  (a);  though  it  is, 

^hcrs^^Bodmin  ^  apprehend,  pregnant  evidence  in  the  negative.    But  if  it 

Sum.  Abh.  1796.  appear  that  the  offering  a  price  be  merely  a  pretence  for 

{b)  Simmon  s'8  fraudulendy  acquiring  another's  property  (bi);  as  where  the 

case,  pout  8.128.  Q^,^^^j^  of  com  or  flour  were  compelled  by  individual  force, 

Jjurrows  v.  t  j  » 

Wright, lEast's  or  the  threats  of  a  mob,  to  take  much  less  than  it  was  worth; 
Rep.  615.  and  ^^^  shews  the  intent  to  be  fraudulent  and  felonious;  or, 
nnbottomi  according  to  the  civil  law,  hicri  causa  i  and  the  parties  are 
T*  ^^    4.     1  ^^^"^y  ^f  felony.    The  distinction  in  these  cases  seems  to 

turn  on  the  fraud,  which  is  of  the  essence  of  these  offences, 
Ante,  s.  2.        as  was  at  first  shewn.    And  this  is  exemplified  by  a  case  of 

still  greater  nicety,  where  the  original  assault  was  dearly 
with  a  felonious  intent;  and  yet  the  taking  of  the  goods 
O.  B.  1698,  was  no  more  than  a  trespass.  At  the  O.  B.  1698,  before 
^x^i^aSon/^  Holt  C*.  J.  and  other  Judges,  it  was  found  that  A.  assaulted 
Ward  c.  B.  B.  on  the  highway  with  a  felonious  intent,  and  searched  the 
from  his  MS.     pockets  of  B.  for  money,  but  finding  none,  A.  pulled  off  the 

bridle  of  B.'s  horse,  and  threw  diat  and  some  bread  which 
B.  had  in  pannels  about  the  highway,  but  did  not  take  any 
thing  from  B.:  and  resolved  upon  conference  with  all  the 
Judges,  that  this  was  no  robbery,  because  nothing  was  taken 
from  B.  The  better  reason  seems  to  be,  that  the  particular 
goods  taken  were  not  taken  with  a  felonious  intent;  for  sure- 
ly there  was  a  sufficient  taking  and  separation  of  die  goods 
from  the  person. 
PhiUpps  and  Philipps  and  Strong  were  indicted  for  stealing  a  mare  and 

Strong's  case,  gelding  of  John  GouUer.  It  appeared  in  evidence  that  the 
Ass.  1801,  COT,  prisoners  had  gone  to  the  stables  of  Goulter,  who  kept  an 
Lawrence  J.  i^n  at  a  place  called  Petty  France,  in  the  nig^t  of  the  26th 
The/fritonenen-of  February  last,  opened  them,  and  taken  out  the  horse 
ter  another's  **^"2^d  mare,  the  subject  of  the  indictment,  and  rode  on  them 
taJ^e  oat  his  hJset  to  Lcchlade  about  32  or  33  miles  off,  where  they  carried 
and  ride  them  32  ^.j^^jj^  ^  different  inns,  and  left  them  in  care  of  the  ostlers, 

nuies  and  leave  j-  ^  ^• 

directmg 
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directing  them  to  clean  and  feed  them,  and  saying  that  they  ch.  XVI.  $98. 
should  return  in  three  hours.    In  the  course  of  the  same  day  At  a  tretpoMter^ 
the  prisoners  were  taken  at  a  distance  of  14  miles  from  themataninn^ 
Lechlade,  walking  towards  Farringdon  in  Berkshire,  in  a  o^d  are  afier- 
direction  from  LecMade.     The  jury  being  directed  to  con-]^;   '^^^^^y  -^^ 
sider,  whether  the  prisoners  when  they  took  the  horse  and  ney  mfoot.  On  a 
mare  intended  to  make  any  further  use  of  them  than  to-^ury^iatthepri- 
ride  them,  for  the  purpose  of  assisting  them  on  their  journey  *onert  took  the 
towards  the  place  where  they  were  going,  and  then  to  leave  ^f^  intent  toride 
them  to  be  recovered  by  the  owner  or  not  as  it  might  turn  and  afienoardM 
out;  and  whether  they  intended  to  return  to  Lechlade,  and^^*^^"^ 
make  any  further  use  of  them;  found  the  prisoners  guilty  ;mflitfany/ttrf A«- 
but  added,  they  were  of  opinion  that  the  prisoners  meant  JJiJ^X^,*]^  ^| 
merely  to  ride  them  to  Lechlade,  and  to  leave  them  there  ;/arcenjf. 
and  that  they  had  no  intention  to  return  for  them,  or  to 
make  any  further  use  of  them.  Upon  this  finding,  at  a  confe* 
rence  first  in  Easter,  and  afterwards  inTrinityterm,1801,  the 
Judges,  (dissentiente  Grose  J.  etdubitante  Lord  Alvanley(a),) 
held  it  to  be  only  a  trespass  and  no  felony.    For  there  was  no 
intention  in  the  prisoners  to  change  the  property,  or  make 
it  their  own;  but  only  to  use  it  for  a  special  purpose,  i.  e.  to 
save  their  labour  in  travelling.    The  Judge  who  dissented 
thought  the  case  differed  from  those  first  above-mentioned ; 
because  here  there  was  no  intention  to  return  the  horses  to 
the  owner,  but,  for  aught  the  prisoners  concerned  themselves, 
to  deprive  him  of  them.     But  the  rest  agreed  that  it  was  a 
question  for  the  jury;  and  that  if  they  had  found  the  prison- 
ers guilty  generally  upon  this  evidence,  the  verdict  could 
not  have  been  questioned. 

5.  On  a  Taking  by  Finding.  §  99. 

Another  defence  is,  that  the  goods  were  found.     This  is  ^  j^/^^y 
connected  in  great  measure  with  the  first  mentioned  mode  3  Inst.  9a 
of  defence.     It  is  the  most  trite  excuse  in  cases  of  larceny,  ^  ^^^'^  ^^  ^ 
and  in  general  the  least  founded.     Still  if  the  fact  be  so;  as  Ante*  s.  8a 
where  one  finds  a  purse  in  the  highway,  which  he  takes  and 
carries  away;  it  is  no  felony;  although  it  may  be  attended 
with  all  those  circumstances  which  usually  prove  a  taking 

(a)  His  Lordship,  who  had  been  recently  called  to  the  bench  of  C.  B.s 
not  having  been  present  when  the  caso  was  first  under  consideration,  de- 
clined giving  any  express  opinion. 

with 
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th.XVl.  $99.  with  a  felonious  intent;  such  as  denying  or  secreting  it. 
On  finding.      However,  this  must  be  understood  where  the  finder  really 
believes  the  goods  to  have  been  lost  by  the  owner,  and  does 
not  colour  a  felonious  taking  under  such  a  pretence.  There- 
fore where  a  man^s  goods  are  in  such  a  place  where  ordina- 
rily they  are  or  may  be  placed,  and  a  person  takes  them 
away  with  a  view  to  convert  them  to  his  own  use,  the  pre- 
tence of  finding  is  no  excuse.     TTius  the  taking  of  another 
man^s  horse  from  his  own  or  his  neighbour's  ground  or 
common,  with  intent  to  steal  it,   is  felony.    One  hides  a 
purse  of  money  in  his  com  mow;  his  servant  finding  it  takes 
part  of  it:  if  by  circumstances  it  can  appear  that  he  knew 
his  master  laid  it  there,  it  is  felony.     But  then  the  circum- 
stances must  be  pregnant;  otherwise  it  may  be  reasonably 
interpreted  to  be  a  bare  finding,  because  the  purse  was  de- 
Lamb's  case,     posited  in  so  unusual  a  place.     But  where  a  gentleman  left 
O.B.  1694,        a  trunk  in  a  hackney  coach,  and  the  coachman  took  and 
^^^/;„^^/^ converted  it  to  his  own  use;  held  felony:  for  he  must  have 
til  hacknty  coach,  known  where  he  took  up  the  gentleman  and  his  trunk,  and 

where  he  set  him  down ;  and  therefore  he  ought  to  have  re- 
stored it  to  him.  A  similar  circumstance  occurred  agdn  at 
Wm.  Wynne's  .the  O.  B.  in  1786.  The  prisoner  Wynne,  who  was  a  hackney 
cOT^EWrf  B^^  coachman,  had  taken  up  Mr.  Weldon  the  prosecutor,  with 
2  MS.  Sum.231.  several  packages,  at  the  Adelphi,  and  set  him  down  in  Gr- 
and MS.  Gould  chard  Street,  where  the  prisoner  and  a  servant  took  all  the 

andBidlerJs.  \  r  ,,,  v-  , 

(S.  C.  1  Leach,  thmgs  out  of  the  coach,  except  one  corded  box,  which  was 
t^/'  hnxift^^^  under  the  seat,  and  contained  several  articles;  for  the 
in  a  hackney  Stealing  of  which,  and  the  box  itself,  the  prisoner  was  in- 
coach,  dieted.      The  prisoner  being  then  discharged,   drove  off; 

soon  after  which  the  box  was  missed.    In  a  few  days  the  pri- 
soner was  traced  and  taken,  and  the  box  found,  in  conse- 
Post.  s.  115.      qucnce  of  a  direction  from  him,  at  a  Jew's,  uncorded,  and 

part  of  the  goods  only  in  it;  particularly  several  papers  were 
missing,  and  among  them  two  bonds  mentioned  in  the  in- 
dictment. The  jury  were  of  opinion  under  the  circum- 
stances, that  the  coachman  uncorded  the  box  and  destroyed 
the  papers,  with  an  intent  to  embezzle  the  goods  found  in 

ManX^W  al  *^^  ^^'*  ^^  ^^^^  ^^^  S^^^^y-  ^"^  ^"  Easter  Term  1786 
theCh.  B.  and  a  majority  of  the  Judges  held  the  conviction  proper. 
Narcs  J.)  Austin's  case  at  the  O.  B.  in  1777  was  there  mentioned  as  in 

point. 
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point.    On  the  other  hand,  evidence  to  shew  that  the  finder  Ch.  XVI.  $  99. 
endeavoured  to  discover  the  true  owner,  and  kept  die  goods      On  finding, 
till  it  might  reasonably  be  supposed  that  he  could  not  be  "— — — — 
found;   or  that  he  made  known  hi^  acquisition,  so  that  he 
mig^t  make  himself  responsible  for  the  value  in  case  he 
should  be  called  upon  by  the  owner;  are  circumstances  to 
rebut  the  implication  of  a  felbnious  taking  and  conversion. 

6.  On  a  Possession  by  Delivery  of  a  Third  Person.         §  loo. 

It  has  been  stated  before  that  the  person  in  whose  posses-  iv  delivery 
sion  stolen  goods  are  found  must  account  how  he  came  hy'^^thJp^^^ 
diem;  otherwise  he  may  be  presumed  to  be  the  diief.    And  J»owin^  of  the 
it  is  a  common  mode  of  defence  to  state  a  delivery  by  a  per-*^nte '  g.  93. 
son  unknown,  and  of  whom  no  evidence  is  given:  litde  or 
no  reliance  can  axisequendy  be  had  upon  it.    Yet  cases  of 
that  sort  have  been  known  to  happen  where  persons  really 
innocent  have    suffered  under  such    a   presumption;    and 
therefore  where  this  excuse  is  urged,  it  is  a  matter  of  no 
litde  weight  to  consider  how  far.die  conduct  of  the  prisoner 
has  tallied  widi  his  defence  from  die  time  when  the  goods 
might  first  be  presumed  to  have  come  into  his  possession^ 
This  defence  may  also  be  more  or  less  probable  on  account  of 
the  length  of  time  which  has  elapsed  from  the  losing  of  die 
goods  by  the  owner  to  the  finding  of  them  in  the  prisoner's^  Ante,  SS6, 
possession,  which  I  have  before  adverted  to. 

The  most  comprehensive  and  most  intricate  line  of  de-       ^  loi. 

fence  is,  Taking  on  deli' 

-♦  V        very  by  or  on  ^- 

r»*f  1      j^       1  t  f  f  ?n»  f  half cf the  owner f 

7.  T/iat  the  Goods  were  deltvered  to  the  Prisoner  by  or  or  by  hit  consent 
on  Behalf  of  the  Owner;  or  were  taken  with  his  ^/'/'«^«^<"»- 
Consent  or  approbation : 

« 

For  if  it  be  proved  that  there  was  no  trespass  or  felonious  i  Hawfc  ch.  33. 
intent  in  taking  the  goods,  no  subsequent  conversion  of  them  &•  ^^  3. 
oan  amount  to  felony. 

The    primary    inquiry    to    be    made    is,    Whether    the 
taking  were  invito  domino,  or  witliout  the  will  or  approba- 
tion of  the  owner:  for  this  is  of  the  very  essence  of  larceny.  Rex  r.  Macda- 
and    its   kindred    offence    robbery.     And   dierefore    ^here  ^**^»^'^^^*'^^^ 
©ne  Salmon  conspired  with  Macdaiiiel  and  other  persons  to  Post.  121. 

4Q  procure  |j^|*^C^"- 
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Ch.  XVI.  f  101.  procure  two  others,  ignorant  of  the  design,  to  rob  him  on 

Possctnon  by  de^  the  highway,  in  order  to  procure  to  themselves  the  reward 

of^wMT^^^^^^  given  hjr  act  of  Parliament  for  apprehen^ng  robbers  on  the 

'        highwa\^;    and  he  accordingl}'^  went,  in  pursuance  of  such 

agreement,  to  the  place  appointed,  where  die  supposed  rob- 

beiy  was  effected;  the  case  was  holden  not  to  amount  to 

felony.  ^ 

Nortlen's  case,       Yet  in  another  case  one  Norden,  having  been  informed 

Fost  1^9^       ^^  ^^^  ^ *^  ^^^y  *^8*  coaches  bad  been  frequendy  rob- 
bed near  the  town  by  a  single  highwayman,  resolved  to  use 
his  endeavours  to  apprehend  him :  for  which  purpose  he  put 
a  Utde  money  and  a  pistol  into  his  pocket,  and  attended  the 
coach  in  a  post  chaise  till  the  highwayman  qiproached  the 
»  carnages,  and  presenting  a  weqxxi,  demanded  the  money  of 
the  passengers.    Norden  gave  him  his  money;    and  dien 
jumping  out  of  the  chaise  with  his  pistol  in  his  hand,  with 
the  assistance  of  some  others,  took  the  highwayman*    This 
was  ruled  cleariyto  be  robbery,  and  the  felon  was  convicts 
ed.    For  this  case  diffefed  widely  fix>m  the  former:    there 
was  ijp  previous   concert  with  die  highwayman  direcdy  or 
through  the  medium  of  others  that  the  robbery  should  be 
effected,  or  any  thing  to  lessen  due  danger  of  the  attempt. 
Rex  V.  £p:png-     In  Eggington's  case  beforementioned,  who  was  indicted 
suffbnl  Sp!  A*^  ^^^  bursary  and  larceny,  it  appeared  that  the  prisoners,  in- 
1801,  MS.  Jud.  tending  to  rob  Mr.  Boukon's  manufactoiy  at  Soho,  had  ap- 
TA^  *"*r*  ^f^  plied  to  one  Phillips  his  servant,  who  was  employed  there  as 
gocxU,  knovihig    a  watchman,  to  assist  them  in  the  robbery.    Phillips  assented 
^^he'tJum*^'^  *"  ^  *^  proposal  of  the  prisoners  in  the  first  instance ;  but  im- 
ttrtU  thein,  the/  mediately  afterwards  gave  informadon  to  Mr.  Boulton,  the 
^tT^^'mthhf  *^  P^'^^P^  proprietor,  and  in  whom  the  prc^rty  of  the  goods 
servant^  directed  taken  (together  with  other  persons   his  partners)  was  laid; 
hit  servant  to     teiUnP'  him  ivhat  was  intended,  and  the  manner  and  time  the 

carry  on  the  butt-       .    " 

WW  viith  a  viev>  prisoners  were  to  come;  that  they  vSere  to  go  into  the  counting' 
toiheoetectimof/ifji^^^^^  and  that  he  xvas  to  open  the  door  into  the  front  yard  for 
consequence  of  them.  In  rctum,  Mr.  Boulton  told  him  to  carry  on  the  busi^ 
nhich  theser^  ng^s;  that  he  (Boulton)  would  bear  him  harmless;  and  Mr. 
content  of  hit  HouUon  also  Consented  to  /us  opening  the  door  leading  to  the  front 
^"^h^h  '^^^  yord^  and  to  his  being  with  the  prisoners  the  whole  time.  In 
trt  to  open  'the  *  consequence  of  this  information,  Mr.  Boulton  removed  from 
cuter  door  to       the  o^undng-house  every  thing  but  150  euineas  and  some 

them,  and  let  °  .  o  o 

them  into  the  Silver 
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silver  ingots,  which  he  marked  to  furnish  evidence  against  ch.  xvi.  $  101. 
the  prisoners;  and  lay  in  wait  to  take  them,  when  they  Pmscmi  n  .;e- 
should  have  accomplished  their  purpose.     On  the  23d  oi^f/ZZ'"''*'''^' 

December,  about  one  o'clock  in  the  morning,  the  prisoners  ? 

came,  and  Phillips  opened  the  door  into  the  front  yard,^"f* '!'"^''^'^ 

^  ^  I  r  J         1  broke  open  inner 

through  which  they  went  along  the  front  of  the  building,  apurtme  u  and 
and  round  into  another  yard  behind  it,  called  the  middle  ^///^/,^^^'^. 
yard,  and  from  thence  they  and  Phillips  went  through  a  a  majorit  ;  one 
door  which  was  left  open,  up  a  staircase  in  the  centre  build-  ^^f''''^^  (because 

,  .         ,  oj  the  Oisncr  9  a»^ 

ing  leadmg  to  the  countmg-house  and  rooms  where  tht  sent  and  partial 
plated  business  was  carried  on:  this  door  the  prisoners  bolted,  ^^^^rage^nert  to 
and  then  broke  open  the  counting-house,  which  was  \oc)Ltdy  vieans  of  hu  ter- 
and  the  desks,  which  were  also  locked;   and  took  from^^''^* 
thence  the  ingots  of  silver  and  guineas*    They  then  went  to 
the  story  above  into  a  room,  where  the  plated  business  was 
carried  on,  and  broke  the  door  open  and  took  from  thence 
a  quantity  of  silver,  and  returned  down  stairs;  when  one  of 
them  unbolted  the  door  at  the  bottom  of  the  stairs  whici) 
had  been  bolted  on  their  going  in,  and  went  into  the  middle 
yard ;  where  all  (except  one  who  escaped),  were  taken  by 
the  persons  placed  to  watch  them.    On  this  case  two  points 
were   made  for  the  prisoners;    First,  that  no  felony  was 
proved,  as  the  whole  was  done  with  the  knowledge  and  as- 
sent of  Mr.  Boulton,  and  that  the  acts  of  Phillips  were  his 
acts.    Secondly,  That  if  the  facts  proved  amounted  to  a  fe« 
lony,  it  was  but  a  simple  larceny,  as  the  building  broke  into 
was  not  the  dwelling-house  of  any  of  the  persons  whose 
house  it  was  charged  to  be;  and  that  there  was  no  breaking, 
the  door  being  left  open.    After  conviction,  the  case  was 
argued  before  all  the  Judges  in  the  Exchequer  Chamber;  May  9th,  1801, 
and,  for  the  reasons  before  stated,  all  the  Judges  agi%ed  that  ^^^t  496. 
the  prisoners  were  not  guilty  of  the  burglary. 

But  with  respect  to  the  larceny,  the  majority  thought 
there  was  no  assent  in  Boulton:  that  his  object  being  to 
detect  the  prisoners,  he  only  gave  them  a  greater  facility  to 
commit  the  larceny  than  they  otherwise  might  have  had: 
and  that  this  could  no  more  be  considered  as  an  assent,  than 
if  a  man,  knowing  of  the  intent  of  thieves  to  break  into  his 
house,  were  not  to  secure  it  with  die  usual  number  of  bolts. 
That  there  was  no  distingui^hmg  between  the  degrees  of  fa» 

cility 


668  Larceny  and  Robbery. 

(Evidence  offeionious  Intent.) 

Ch.  X^^l.  $  lot  eility  a  thief  might  have  g^ven  to  him*    That  it  couU  only 
jyuettiimbyde-  be  considered  as  an  apparent  assent*    That  Boulton  never 
^^iio-."^^'  meant  that  the  prisoners  should  take  away  his  property.  And 
■  the  circumstance  of  the  design  originating  with  the  prison- 
ers, and  Boulton's  taking  no  step  to  facilitate  or  induce  the 
o£Fence  until  after  it  had  been  thought  of  and  resolved  on  by 
them,  formed  with  some  of  the  Judges  a  very  considerable 
ingredient  in  the  case;   and  differed  it  much  from  what 
it  might  have  been  if  Boulton  had  employed  his  servant  to 
suggest  it  originally  to  the  prisoners*    Lawrence  J*  doubted 
whether  it  could  be  said  to  be  done  invito  domino,  where 
the  owner  had  directed  his  servant  to  carry  on  the  business; 
to  open' the  door;  and  meant  that  the  prisoners  should  be 
encouraged  by  the  presence  of  that  servant;  and  that  by  his 
assistance  they  should  take  the  goods,  so  as  to  make  a  com- 
plete felony;  though  he  did  not  mean  that  they  should  carry 
them  away*    Finally,  the  prisoners  were  recommended  to 
Oiercy  on  condition  of  being  transported  for  seven  years,  the 
punishment  they  «  ould  have  been  liable  to  for  the  larceny. 
Ttd^  Just.  Inst.  '^^^  decision  in  the  above  case  is  consonant  to  the  rule  laid 
lib.  4.  tit  1. 8. 8.  down  in  the  civil  law  under  similar  circumstances* 

This  sort  of  defence,  that  the  property  was  delivered  by 
and  with  the  consent  of  the  owner,  has  been  not  unfre- 
quently  set  up  in  the  case  of  robbery  from  the  person,  where 
pretended  gifts  had  been  extorted  by  threats  of  accusing 
persons  of  a  certain  odious  ^rime.  This  and  other  instances 
of  extorted  concessions  will  hereafter  be  considered  more 
fully  under  the  a{^n*opriate  division  of  robbery  from  the 
person*' 

$  102.  '^h^  ^^^  inquiry  is  whether  the  owner,  in  making  the 

Distinction  a<  10  delivery,  intended  to  part  with  the  property j  or  only  widi  the 
Cop^  "^'tn'/*  possesaionotth^  thing  delivered.  For  if  he  parted  with  xhtpro^ 
tkepotteiiionof  perty  to  the  prisoner,  by  whatever  fraudulent  means  he  was 
the  thing  deli-    induced  to  give  the  crectit,  it  cannot  be  felony.    But  if  the 

bare  possession  only  were  delivered,  then  it  is  material  to  in- 
quire whether  the  delivery  were  by  way  of  charge,  or  as  a 
general  bailment,  or  for  some  special  purpose*  And  each  of 
these  several  sorts  of  delivery  will  furnish  matter  of  dis- 
tinct consideration,  die  blending  whereof  tc^gether  has  given 

rise 
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rise  to   most  of  the  dodbts   which  have  occurred  on  this  Ch.  XVI.  $  102. 

aubiect,  ^^"^  parting 

•^  wif  A  property  or  \ 

possession. 

The  first  branch  of  inquiry  relates  to  those  cases  where r ' 

persons,  led  by  fallacious  appearance  held  out  to  them  by  a  ^^  J?..    ^^^ 
prisoner  or  those  with  whom  he  was  acting  in  concert,  h^ve  property  byjrau- 
given  him   cre^t  for  goods   which  without  such  fraud   he  "^j^^l  ^^>^^- 
would  never  have  obtained,  and  of  which  he  previously  in- 
tended to  cheat  the  owners*    This,  where  the  property  is  in- 
tended to  be  transferred  to  the  identical  person  to  or  for  whom 
the  delivery  is  made,   does  in  no  case  amount  to  larceny:  ritfcl  Hale,  506. 
because  however  fraudulent  the  intent  may  be,  yet  there  is  no 
trespass  in  die  taking,  without  which  there  can  be  no  larceny 
or  robbery.  And  where  such  credit  is  obtained  by  means  of 
false  tokens  or  {uretences,  the  legislature  have   supplied  a  Vide  post  tit. 
particular  remedy.  Cheats. 

This  distinction  between  parting  with  the  property  or  the 
possession  has  been  discussed  and  settled  in  a  variety  of  cases  » 
which  win  be  mentioned*    But  to  pursue  the  train  of  the 
subject  with  more  regularity  than  a  chronolo^cal  arrange- 
ment of  them  would  admit  of,  I  shall  begin  with  some  of  a 
recent  date.   Justin  Harvey  was  indicted  for  horse  stealing:  Rex  v.  Harvej, 
and  it  appeared  in  evidence  that  die  prisoner  met  the  prose-  ChelmsfordAss. 
cutor  at  a  fair  witii  the  horse  which  he  had  brought  there  for  Gould  J . 
the  purpose  of  selling  it;  and  being  known  to  him,  proposed  %h^^^*  ??* 
to  him  to  become  the  purchaser.    They  walked  together  in  very  </  d  horse 
the  fiiir;  and  upon  a  view  of  the  horse,  die  prosecutor  told'®'^^'*^?^** 

-  .  \        \      t  \  ^  *    r       r  ■■«•■•*•  ^  return  itntne' 

the  prisoner  he  should  have  it  for  jL  8;  and  calbng  his  ser-  diately  and  pay 
vant,  ordered  him  to  deliver  it  to  the  prisoner;  wIk)  imme-^"' ^^'^*'^ 
diately  mounted  the  horse,  telling  the  prosecutor  that  he  would  tumingTnofi- 
return  immediately  and  pay  him:  the  prosecutor  replied  very  W* 
well:  and  the  prisoner  rode  away  with  the  horse  and  never 
returned.  Gould  J.  ordered  an  acquittal;  kr  here  was  a  com- 
plete contract  of  sale  and  deliveiy :  the  property  as  well  as  the 
possession  was  entirely  parted  with. 

Nicholson  and  others  were  indicted  for  stealing  two  bank  R-  v.  KIcholBon, 
post^iUs,  die  one  of  20i.,  die  odier  of  15/.,  and  seven  gui- JerS^R  & 
neas,  the  property  of  William  Cartwright.    It  appeared  that  bef!  HU.  1794, 
priscmer   Nicholson  introduced  himself  to   die   prosecutor  c'^'g***^^"*^ 
without  9ny  previous  acquaintance,  at  his*  apartments  in  the  MS.  Buller  j. 

Charter- JS^c'^ili^h, 

698.) 
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Ch.  XVI.  J  103.  Charter-house,  under  pretence  of  inquiring  what  the  rules  of 
Fhfperty  or  pot^  ^^  charitv  wcrc.     He  discovered   that   the   prosecutor  had 

teuton pOM^tng ay  '       i      r*     j     i    i       •        t 

delivery  of  montj^^^^  money,  by  his  desk  having  been  opened  during  the  con- 
^  at  play  by    versation.    Nicholson  desired  him  to  walk  with  him,  and 

; diey  went  to  a  public  house,  having  been  joined  by  the  pri- 

Several  sharpert  goner  Chappcl.    Some  liquor  was  called  for.  when  die  other 

inveigle  oiie  to  bet      .  _*  *^  .     ^     ,  .        .,   •       , 

vsith  them;  and  prisoner  Jones  came  mto  the  room,  and  said  he  had  come 
after  suffering     from  Coventry  to  receive  1400/.  and  produced  a  quantity  of 

him  to  vjin  at  ^,  t»ji-»  »  »  «. 

firtt  contrive  to  ^otes,  Lhappel  said  to  him,  **  I  suppose  that  you  think  that 
^ip  him  of  a  ««  no  onc  has  any  money  but  you."  Jones  answered,  **  I'll 
^tof^bet/  '"  ^^y  ^^^'  *^^  neither  of  you  shew  40/.  in  three  hoiu^.'* 
v>hick  the  jury  They  all  went  out,  Nicholson  and  Chappel  saying  they  should 
condrted  ec^eme  ^  ^^  ^^  Spotted  Hofse;  and  both  asked  the  prosecutor  if 
to  get  his  money.'  he  could  shew  40/.  He  answered,  he  believed  he  could. 
vthW^p^.  Nicholson  accompanied  the  prosecutor  to  his  room  at  the 
ty  under  the  idea  Charter-house,  where  the  prosecutor  took  out  of  his  desk  the 
fSh\tms^held^'^^  post-bills  in  question,  and  five  guineas.  Nicholson  then 
no  feloniout  adviscd  him  to  take  a  guinea  or  two  more,  and  he  accordingly 
^^^'^S'  took  two  more.    They  then   went   to  the    Spotted  Horse, 

where  Jones  and  Chappel  were  in  a  back  room.    Jones  put 
down  a  10/.  note  for  each  who  could  shew  40/.    The  prose- 
cutor shewed  his  40/.  by  laying  down  the  notes  and  guineas; 
but  did  not  recollect  whether  he  took  up  the  10/.  given  to 
him.    Jones  then  wrote  four  letters  with  chalk  on  the  table, 
and  going  to  the  end  of  the  room  turned  his  back,  and  said 
that  he  would  bet  them  a  guinea  a-piece  that  he  would  name 
another  letter  which  snould  be  made  and  a  bason  put  Over  it. 
Another  letter  was  made,  and  covered  with  the  bason.  Jones 
guessed  %vrong,  and  the  others  won  a  guinea  each.    Chap- 
pel and  Nicholson  then  said,  we  may  as  well  have  some,  of 
Jones's  money,  for  he  is  sure  to  lose,  and  we  may  as  well 
make  it  more  for  we  are  sure  to  win.  The  prosecutor  staked 
his  tvi'o  notes   and  the  seven  guineas.    Jones  then  guessed 
right:  and  the  notes  lying  on  the  table,  Jones  swept  th?m 
all  off,  and  went  to  the  door  of  the  room;  the  other  priso- 
ners sitting  still.    A  constable  immediatelv  came  in  and  ap- 
prehended the  prisoners.    The  prosecutor  said,  on  cross  ex- 
amination,  that   he   did  not  know   whether   the    10/.  note 
given  to  him  by  Jones  on  shewing  40/.  were  a  real  one  or  not. 
That  having  won  the  first  wager  by  guessing  the  letter,  if 

the 
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the  matter  had  ended  there,  he  should  have  kept  the  guinea*  Ch.  XVI.  $  103. 
That  he  did  not  object  to  Jones  taking  his  40/.  when  he  Xost^Propertyorpot' 
and  would  have  taken  the  40/*  if  he  had  won.    The  oflBcers dsU^y^m^ 
who  had  taken  the  prisoners,  having  searched  them,  found  ^^^^  at  play  by 

a  great  many  pieces  of  thin  paper  upon  them,  having  num-"{lf 

bers,  such  as,  100,  50,  &c.  something  in  the  manner  of 
bank  notes,  the  bodies  of  the  notes  being  advertisements  of 
different  kinds.  No  good  notes  were  found  upon  them,  but 
about  eig^t  guineas  in  cash,  a  sum  insufficient  to  have  paid 
40L  if  Jones  had  lost  the  wager.  A  lump  of  paper  was  put 
into  the  prosecutor's  hands  by  Jones  when  the  officers  came 
«*in,  which  was  afterwards  found  to  contain  the  two  genuine 
post-bills  mentioned  in  the  indictment.  It  was  contended 
on  the  part  of  the  prisoners  that  this  was  a  mere  gaming 
transaction,  or  at  most  only  a  cheat,  and  not  a  felony.  And  a 
doubt  being  entertained  on  the  bench  as  to  the  latter  point, 
it  was  left  to  the  jury  to  consider,  whether  this  were  a  gaming 
transaction,  or  whether  it  were  a  preconcerted  scheme  by 
the  prisoners,  or  any  of  them,  to  get  A-omthe  prosecutor  the 
post-biUs  and  cash.  The  jury  were  of  opinion  that  it  was 
a  preconcerted  scheme  in  all  of  them  for  that  purpose;  and 
found  them  guilty.  But  in  Hilary  term  1794  all  the  Judges 
held  the  conviction  wrong;  for  here  the  property  was  parted 
with  by  the  prosecutor. 

At  the  same  sessions  John  Parks  was  indicted  for  stealing  R.  v.  Parks, 
a  piece  of  silk  of  the  value  of  10/.,  the  property  of  Thomas  Hji^i/^^^r^ 
Wilson.  It  was  proved  that  the  prisoner  had  called  at  Wil-  MS.  BuUer  j. 

son's  warehouse,  and  having  looked  at  several  pieces  of  silk,  ??^^«' J^^^^V 
,     ^  J    ,  .  .  °  1       •  1     I.       1  •  '  (S.  C.  2  Leacb, 

selected  the  one  m  question,  and  said  that  his  name  was  703.) 

John  Williams;  that  he  lived  at  No.  6,  Arabella-row,  Pim-  The pritoner^ 
lico;  and  that  if  Wilson  Vould  send  it  that  evening  he  would^r^a^^,  order* 


one 


pay  him  for  it.  The  prosecutor  accordingly  sent  his  shopman  totendkimroodt 

...  ,.  •ii  •  -.tooe  paid  far  en 

with  It,  and  the  next  morning  had  two  notes  given  to  \ivai  delvoery^  atdaf- 
by  the  shopman:   who  proved  that  as  he  was  taking  the'f««^^^'«^* 
goods  according  to  the  direction,  he  met  the  pnsoner  between  ^/n^^  them  bUU 
Hyde-park  and  the  row;  that  the  latter  went  with  and  took  inpaymeratBhich 
him  into  a  room  at  No.  6,  Arabella-row,  where  he  delivered  2!Jb|.  &Uw' 
a  bill  of  parcels  to  the  prisoner;  who  examined  it,  and  gsive  ^^eny »•  f^ *^ 
him  two  bills  drawn  by  Frith  and  Co.  at  Bradford  on  Taylor  ^htn^hhi^* 
and  Co.  in  London.    The  bills  were  for  \QL  each,  but  the«w*ferfltf</nof 

1    intend  to  give  tlie 
S9^^^  prisoner  Credit  J 
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Ch.  XVI.  $103.  goods  only  came  to  1%L  \Qs.  The  shopman  said  that  he 
Property  or  poi'  had  not  cash  to  give  the  balance  ;^t9  which  the  prisoner 
*^i^fm'aije  answered,  that  he  wanted  more  gooda  vmA  should  call  the 
procured  by  fraud,  following  day:  but  he  saw  no  more  of  him  till  he  was  appre- 
parted  vtitk  the  hcndcd.  The  notes  having  been  carried  to  Taylor  and  Co. 
property  by  ac-  were  declared  by  them  to  be  good  for  nothing;  and  that 
^'/'^'^^^/ they  had  no  correspondent  at  Bradford.  It  was  further 
fered.  provcd,  that  before  the  goods  were  sent  from  Wilson's,  they 

were  entered  in  a  memorandum  book,  and  the  prisoner  made 
debtor  for  them;  and  that  they  were  carried  into  the  ledger 
about  a  month  after  in  the  ordinary  course;  and  that  the 
prisoner  still  stood  debitted  there  for  the  amount.  That  this 
was  Wilson's  practice  in  all  cases  where  goods  were  not  psdd 
for  immediately.  A  doubt  arising  whether  this  were  not  a 
sale,  and  such  a  delivery  as  would  change  the  property,  the 
Chief  Baron  left  it  to  the  jury  to  consider  whether  there  were 
from  the  beginning  a  premeditated  plan  on  the  part  of  the 
prisoner  to  obtain  the  goods,  without  paying  value  for  them? 
and  whether  this  were  a  sale  by  Wilson,  and  a  delivery  of 
the  goods  with  intent  to  part  with  the  property;  he  having 
received  bad  biUs  in  pa3rmeat  through  the  medium  of  his 
servant?  The  jury  said  that  they  were  of  opinion  that  the 
prisoner  from  the  begixming  intended  to  defraud  Mr.  Wilson ; 
and  that  it  was  not  Wilson's  intention  to  give  the  prisoner 
credit;  and  found  him  guilty.  But  in  Hilary  term  1794 
the  Judges  were  df  opinion  that  the  conviction  was  wrong; 
the  property  as  well  as  the  possession  having  been  parted  with 
upon  receiving  that  which  was  accepted  as  payment  by  the 
prosecutor's  servant,  though  the  bills  afterwards  turned  out 
to  be  of  no  value. 

$  104.  It  makes  no  difference  in  these  cases,  that  the  credit  was 

^h  ^'"^/^^  obtained  by  fraudulendy  using  another's  name,  to  whom  in 

fnnn  the'^ner  truth  the  credit  was  intended  to  be  given,  if  the  delivery  of 

upon  iredit  ob-  ^jjg  rroods  Were  made  by  the  owner  or  any  other  having  the 

tamed  under  epi'  r 

other**  name.      disposing  power  for  that  purpose. 

Coleman's  case.  In  the  case  of  Catherine  Coleman,  it  appeared  that  she 
SeM  Pap  No^'  ^^*  ^^  ^  tradesman's  house,  and  said  she  came  from  a  Mrs. 
648.,  (1  Leach,  Cook,  a  neighbour,  who  would  be  much  obliged  if  he  would 
V^a?nif'  «2     *^^  ^^^  ^^^^  ^^^  ^  guinea's  worth  of  silver,  and  that  she 

ver  on  pretence  t^^cnding  half  guinea  presently  in  exchange  no  felony. 

would 


r 
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would  send  the  half  guinea  presently.   The  prisoner  obtained  Ch.  XVI.  $  104. 
the  silver  and  never  returned:  and  this  was  holden  no  felony.  Property  or  pot- 
This  was  in  tru^  %  loan  of  the  silver,  upon  the  faith  that  delivery  upon  a 
the  amount  would  be  repaid  at  another  time*     It  was  money  loan  obtained  hy 

obtained  on  a  false  pretence*     And  the  same  determination*!—-! 

has  been  made  in  similar  cases  at  the  Old  Bailey* 

Tames  William  Atkinson  was  indicted  for  stealinir  two  Atkinson's  case, 

OR  S*»Tkl  iTOO 

bank  notes,  the  property  of  William  Dunn,  against  the  star  ^or.  Le  Blanc  j! 

tute.     It  appeared  that  the  prisoner  sent  one  Dale  (to  whom  MS.  Jud. 

he  was  unknown)  with  a  letter  directed  to  Dunn;   bidding  ^^^•J^^JJJ'Jf^!^^' 

Dale  to  tell  Dimn  that  he  brought  the  letter  from  Mr.  Broad;  of  another  to  a 

and  to  bring  the  answer  to  him  (the  prisoner)  in  the  next  ^o^^™*^ 

street,  where  he  would   wait  for  him.     Dale  accordingly  f«*«cA  he  abuurut 

carried  to  Dunn  the  letter,  which  was  written  in  the  name  ^LJJityofa 

of  Broad,  a  friend  of  Dunn's,  soliciting  the  loan  of  3/.  for  mudemeanmr. 

a  few  days;  and  desiring  that  the  money  might  be  inclosed  cjjj^^^'^^' 

back  in  the  letter  immediately.     Dunn  thereupon  sent  the 

bank  notes  in  question,  inclosed  in  a  letter  directed  to  Broad, 

and  delivered  the  same  to  Dale,  who  delivered  them  to  the 

prisoner  as  he  was  first  ordered.  The  letter  turned  out  to  be 

an  imposition.    It  was  objected  at  the  trial  that  this  was  no 

felony,  because  the  absolute  dominion  of  the  property  was 

parted  with  by  the  owner,  though  induced  thereto  by  means 

of  a  false  and  fraudulent  pretenpe.   And  on  reference  to  the  Mich.  Term 

Judges  after  conviction,  all  present  held  that  it  was  no  felony;  g^ep  j^*"^ 

on  the  ground  that  tl|e  property  was  intended  to  pass  by  the 

delivery  of  the  owner;  and  that  this  case  came  within  the 

Stat.  33  H.  8.  c.  1.  against  false  tokens,  which  particularly 

speaks  of  counterfeit  letters.    It  was  observed  in  the  course 

of  the  debate,  that  this  differed  from   Noah  Pearce's  case;  Ante,  8.39. 

for  there  the  property  did  not  pass ;  the  post^master  having 

no  property  in  the  mail  bag  to  part  with ;  but  here  the  pro« 

secutor  parted  with  his  property  when  he  lent  it  as  a  loan. 

On  the  same  ground  the  above  case  is  ako  distinguishable 
from  that  of  Wilkins,  which  happened  prior  to  it  in  point 
of  time,  but  does  not  appear  to  have  been  adverted  to.  John  Wilkin's  case, 
Wilkins  was  convicted  of  stealing  a  quantity  of  stockings,  ^g^g^g^^j®^' 
the  property  of  William  Wjute*     It  appeared  in  evidence  and  MS.  Jud. 
that  the  prisoner  shortly  before  had  met  Mr.  Waiters  appren.^f;^^'^/^;;^^ 
tice  on  Ludgate-Hill,  and  asked  him  if  he  were  going  to  vant  to  be  deli- 

A    T>  TVfr   '^"^^  ^<>  A. ;  but 

^  ^  ^^^^'  B.  fraudulently 
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€h.  XVI.  $  104.  Mr.  Heath,  a  hosier  m  Milk-street.     The  apprentice  had 
Propert\  orpos-  at  that  time  two  parcels  under  his  arm  directed  to  Mr.  Heath. 

deiiveryfromone^^^^^^^^Z  ^^  articles  m  question;  and  havmg  answered  m 
viho  had  no  t/r>-  the  affirmative,  the  prisoner  told  him  that  he  knew  his  mas- 
ponng ponfr.  ^^^^  ^^^  owed  him  for  those  parcels;  and  he  then  gave  the 
procures  the  deli-  lad  a  parcel,  which  was  afterwards  found  to  contain  two  dish- 
h'^pretenJhigi,  ^^^^^  of  no  value,  telling  him  to  take  it  to  his  master  directly, 
6e  A.:  Meld/e*  that  his  master  might  forward  it  to  a  Mr.  Brown:  and  the 
*^'  prisoner,  with  the  approbation  and  consent  of  the  apprentice, 

took  from  him  the  two  parcels  containing  the  stockings.  The 
boy  then  left  the  prisoner.  But  a  suspicion  arising  soon  in 
.  his  mind,  he  walked  after  him,  overtook  him,  and  asked  him 
if  he  was  Mr.  Heath;  which  the  prisoner  answering  in  the 
affirmative,  the  boy  was  satisfied,  and  left  the  prisoner  with 
the  goods,  which  were  never  afterwards  recovered.  On  this 
evidence,  together  with  the  fact  that  the  prisoner  was  not  Mr. 
Heath,  the  jury  found  the  prisoner  guilty,anddiathe  had  gotten 
possession  of  the  goods  in  the  manner  above  described,  and 
converted  them  wrongfully  to  his  own  use.  But  the  Recorder, 
doubting  whether  the  crime  amounted  to  felony,  referred  the 

(Absent  Perryn  case  to  the  Judges,  all  of  whom  present  in  Hilary  term  1790 
B.  «id  Heath  J.)  -      .^.        ,   \.,  .     .  t      i_        •   .  j 

2  Leach,  586.    were  of  opinion  that  the  conviction  was  proper.  In  the  printed 

report  of  this  case,  Mr.  Justice  Gould,  in  giving  the  reasons 
of  their  judgment,  lays  down  these  rules  as  clearly  settled; 
that  the  possession  of  personal  chattels  follows  the  right  of 
property  in  them;  that  the  possession  of  the  servant  was  the 
possession  of  the  master,  which  could  not  be  devested  by  a 
tortious  taking  ftx)m  the  servant;  that  this  rule  held  in  all 
cases  where  servants  had  not  the  absolute  dominion  over  the 
property,  but  were  only  entrusted  with  the  care  or  custody 
''    of  it  for  a  particular  purpose. 

Ante,  671.  The  above  reasoning  points  out  the  difference  between 

that  and  Parks'  case  before  mentioned,  where  the  servant 
was  entrusted  widi  the  power  of  disposing  of  the  goods  to 
the  prisoner. 

§  105.  It  frequently  happens  in  these  cases^  that  the  prisoner  goes 

Delivery  before    off  With  the  goods  before  any  Sale  is  actually  concluded;  or 

e  comp  e  e.     ^j^^^g  there  has  only  been  a  delivery  upon  a  condition,  by 

way  of  pledge,  or  the  like,  to  have  the  goods  returned  again. 

In 
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In  these  cases  the  property  not  being  parted  with  by  the  Ch.  XVI.  $  105. 
owner,  if  the  prisolaer  obtain  the  possession  by  fraud,  with -'^^A?^'^  or  pot- 

t    1  1      .  rt  «i         1  .  tession pa4stng  by 

intent  to  steal  the  goods,  it  amounts  to  ielony*  Sharpless  ^aidj^a^  on  tale 
Greatrix  were  convicted  of  stealing  six  pair  of  silk  stockings  oV^^^^^P^^^- 
Owen  Hudson;  on  which  a  case  was  reserved  for  the  consi-  r.  v.  Sbarpless 
deration  of  the  Judges;  which  stated  that  Greatrix  in  the  JJ*^  G'^a^rix, 
character  of  servant  to  Shai-pless  had  left  a  note  at  Hudson's  cor.  Gould  J.    ' 
shop,  who  was  a  hosier,  desiring  that  he  would  send  an  *"d  Adams  B. 
assortment  of  silk  stockings  to  his  master's  lodgings^  at  the  q^,^^  examined 
Red  Lamp  in  Queen-square.    The  hosier  having  taken  them^j'  one  pretending 
according  to  direction,  Greatrix   opened   the  doof  to  him,  ^^^^T^^^" 
and   introduced   him  into  a  parlour,  where   Sharpless  was  apart  from  the 
sittmg  m  a  dressing  gown,  his  hair  just  dressed,  and  an  un-  ""^altl^gJned 
usual  quantity  of  powder  over  his  face.    Having  looked  atj^  or  delivered^ 
some  of  the  stockings,  and  asked  the  price,  which  he  "^^^^^i^Y^^lhim 
told  was  149.  a  pair,  he  desired  Mr.  Hudson  to  fetch  9omitv)hile  the  ommer 
silk  pieces  for  breeches,  and  some  black  silk  stockings  with^^JJ^'^^^*** 
French  clocks.    Hudson  hung  the  six  pair  of  stockings  which  ting  mart;  held 
Sharpless  had  looked  out  on  the  back  of  the  chair,  and  ^^^^p^^nJtbanT 
home  for  the  other  goods;   but  no  posidve  agreement  hzA transferred. 
taken  place  respecting  the  stockings.    During  Hudson's  ab- 
sence the  prisoners  decanlped  with  the  goods,  which  were 
proved  to  have  been  afterwards  pawned  by  one  of  them. 
The  Judges  were  of  opinion  that  the  conviction  was  right; 
for  the  whole  of  the  prisoners'  conduct  manifested  a  precon- 
ceived design  to  obtain  a  tortious  possession  of  the  property: 
and  the  verdict  of  the  jury  imported  that  in  their  belief  the 
evil  intention  preceded  the  possession  of  the  goods  by  them. 
But  that  even  independent  of  that,  there  did  not  appear  a 
sufficient  delivery  to  change  the  property* 

At  the  O.  B.  J.  H.  Aickles  was  tried  for  stealing  a  bill  of      $  106. 
exchange  of  100/.  value,  the  property  of  S.  Edwards.    The  ^  agreement  to 
prosecutor  had  applied  to  several  persons  to  get  the  bill  dis-  r.  v.  Aickles, 
counted,  which  was  drawn  by  himself:  and  some  days  after-  ^-  ^'  Jf "•  ^"^^^ 
wards  the  prisoner,  a  total  stranger  to  him,  left  this  address  ^^^  Heath  Js. 
at  Edwards's  lodgings.    "  Mr.  H.  No.  21,  Great  Pulteney  i  L^ach,  330. 
Street,  from   6   to   7   in  the   evenmg,  or  fix>m  11  to  12^^^^"^,/^ 
in  the  morning."    In  consequence  of  which  Edwards  called  ^^*  ^''^'^'^/o 
on  the  prisoner  there,  who  informed  him  that  he  was  in  the  exckange  it  vol 

discounting  delivered  into  hit 
hands  to  tantjy 
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Ch.  XVI.  ( 106.  discounting  line,  and  would  discount  bills  for  him  at  the 
Property  a-  po*-  usual  premium  of  21  per  cent.  afi:ency,  provided  they  were 

wiuon pasting  by  ^    .    i  .Ti  w        \  ,         •  i 

delivery,  on  tSt-  accepted  by  responsible  persons.  In  three  weeks  time  the 
counting  incom-  prosecutor  sent  one  Croxall,  his  clerk,  to  the  prisoner  to  know 
!_..!!_  whether  he  would  discount  the  bill  in  question,  which  was 

^^in{t!^l^of  ^^^F^  ^y  ^^-  ^-  ^^^  ^^  Comhill,  to  whom  he  referred 
thegoodnett^  him.  The  prisoner  returned  with  Croxall  to  Wells'  house, 
the  biii,  but  the  i,rhere  he  agreed  with  Edwards  to  discount  the  bill  for  2  J 

cnmer  not  intend-  ^  * 


i 


ing  totriuthim  P^r  Cent,  agency,  exclusive  of  the  legal  interest  for  two 
wiM  it  vfithout  months.  Edwards  then  delivered  Uie  bill  into  the  hands  of 
«^'Srfcte^A/#"the  prisoner,  and  referred  him  to  Wells  to  satbfy  himself 
c/eri  tofoUow  ^^^  it  was  a  genuine  acceptance;  which  Wells  affirming,  the 
plJev^e*the^f™^^^^i  addressing  himself  to  Edwards,  said,  that  if  he 
money  kotu  to  be  would  go  with  him  to  Pulteney  Street,  he  would  pve  him 
^oveAi'm'viX  ^^  ^^**^  Edwards  replied  that  it  was  not  convenient  for 
Ota  receiwngit:  him  to  go;  but  that  Croxall  should  attend  the  prisoner,  and 
^^^fimJ^P^y  ^'^  '^  ^^**  agency  ^and  the  discount  on  receiving  the  100/. 
contriving  to  run  On  their  departure  Edwards  whispered  his  clerk  not  to  leave 
^ir^thout  pay-  ^^  prisoner  without  receiving  the  money,  nor  to  lose  sight 
ment  v>aM  guitty  of  him;  promising  to  follow  them  in  half  an  hour.    Croxall 

%i^!^notbeinjr^^^  *^^  ^^  prisoner  to  his  lodgings  in  Pulteney  Street, 
transferred  before  Yfhtrt  die  prisoner  shewed  him  a  room,  and  desired  him  to 
^^^^  <y '«*    «i^ait  while  he  fetched  the  money,  saying  it  was  only  about 

three  streets  off,  and  he  should  be  back  again  in  a  quarter  of 
an  hour*  Croxall,  however,  followed  him  down  Pulteney 
Street,  but  in  turning  the  comer  of  an  adjoining  street,  he 
missed  him.  He  afterwards  walked  up  and  down  the  street 
for  a  long  time,  but  without  success:  and  he  and  Ed- 
wards, who  joined  him,  returned  to  the  prisoner's  lodgings, 
,  where  they  waited  three  days  and  nights  for  him  in  vain. 
Shordy  after,  however,  the  prisoner  was  apprehended  at 
another  place,  when  he  ei^ressed  his  sorrow,  and  promised 
to  return  the  bill.  It  was  proved  that  the  bill  had  been  seen 
a  few  days  before  the  trial  in  a  state  of  negotiation  in  the 
hands  of  a  Mr.  Smith;  and  that  a  subpoena  duces  tecum  had 
been  served  upon  him;  but  he  did  not  appear,  nor  was  the 
biU  produced  in  evidence.  It  was  therefore  objected,  First, 
That  the  bill  itself  ought  to  have  been  produced  in  evidence. 
Secondly,  That  the  facts,  admitting  them  to  be  well  proved, 
did  not  ^9fiount  to  febny.    Tlie  Cpurt  left  the  case  with  the 


/-^ 
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jury  to  consider;  first,  Whether  they  thought  the  prisoner  Ch.  XVI.  J 106. 
had  a  preconcerted  desim  to  i<et  the  note  into  his  possession  ^^perty  or  pot- 

*  Ti  session  passing 

with  an  intent  to  steal  it?  And  next,  Whether  the  prosecu-  by  delivery  on 
tor  intended  to  part  with  the  note  to  the  prisoner  without  ^'counting  in- 
having  the  money  paid  first?    The  jury  found  the  affirmative 


of  the  first,  and  the  negative  of  the  second  question;  and 
concluded,  that  the  prisoner  was  guilty.  And  upon  refe- 
rence to  all  the  Judges,  they  held  the  conviction  proper 
against  both  the  objections* 

It  may  not  be  improper  to  observe  upon  the  above  case, 
that  from  the  whole  transaction  it  appeared  that  Edwards 
never  gave  credit  to  the  prisoner.  It  is  true  he  put  the  bill 
into  his  hand  after  they  had  Agreed  upon  the  terms  on  which 
it  was  to  be  discounted,  that  by  shewing  it  to  Wells  he  might 
satisfy  himself  that  it  was  a  genuine  acceptance*  But  besides 
that  this  was  an  equivocal  act  of  delivery  in  itself,  it  seems 
sufficiently  explained  by  the  subsequent  acts:  for  Edwards, 
or  his  clerk  by  his  direction,  continued  with  the  prisoner 
until  he  ran  away,  for  the  very  reason,  because  they  would 
not  trust  him  with  the  bill.  In  other  words,  Edwards 
would  not  give  the  prisoner  credit  for  the  property  of  the 
bill ;  and  that  being  the  case,  he  could  no  more  be  sdd  to 
have  parted  with  the  property  therein,  nor  as  it  seems  with 
the  legal  possession,  than  a  tradesman  may  be  said  to  do.  Ante,  677. 
who  being  desired  by  a  person  coming  into  his  shop  to  let  ^^ AbrSam 
him  see  some  cravats,  put  the  goods  into  his  hands;  and  Chisser's case. 
being  asked  the  price,  which  he  mentioned,  the  thief  of-  ^'  ^^^'  ^' 
fered  leas,  and  ran  away  with  the  goods  without  paying  for 
them.  This,  says  Raymond,  was  felony:  l^irst,  Because  he 
should  be  said  to  have  taken  these  goods  with  a  felonious 
intent;  for  the  act  subsequent,  viz.  his  running  away  with 
them,  explained  his  intent  precedent.  Secondly,  Because,  Post.  b.  110. 
although  the  goods  were  delivered,  yet  they  were  not  out  of 
the  owner's  possession  by  the  delivery  till  the  property  was 
altered  by  the  perfection  of  the  contract;  which  was  but 
inchoate,  and  never  perfected  between  the  parties:  and 
when  the  prisoner  ran  away  with  the  goods,  it  was  as  if  he 
had  taken  them  up  lying  in  the  shop,  and  had  ran  away  with 
them.  It  would  bring  great  contempt  on  the  justice  of  the 
nation,  as  Hawkins  somewhere  observes^  if  its  laws  could  be 
evaded  by  such  tricks  and  contrivances  as  these.     But  if 

credit 
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Ch.  XVI.  $  106.  credit  be  given  for  the  property  for  ever  so  short  a  time,  no 
Property  or  pot'  felony  caQ  bc  committed  by  converting  it.  / 

session  pasting 

by  delivery  on  ^  ^  ' 

£seounung  in»  So  where  the  delivery  is  by  way  of  pledge  or  security,  the 
complete.  pmpgrty  in  the  thing  pledged  remains  in  the  owner,  and 

$  107*       therefore  larceny  may  be  committed  of  it,  if  such  delivery 
By  ^ay  of  pledge  ,^^^^  obtained  fraudulently  and  widi  intent  to  steal. 
Patch's  case  John  Patch  was  indicted  for  stealing  a  silver  watch,  gold 

O.  B.  Feb.  1782,  sealy  &c.  and  7a.  the  property  of  J.  fiumstead.    The  pri- 

I^rrvn  B  and  ^^^'^  *"*^  ^^^  Others  joined  Bumstead  in  a  street  in  London;^ 
BuUer  J.  and  after  walking  a  litde  way  with  him,  one  of  them  stooped 

8?l  MS^Sum  down  and  picked  up  a  purse  which  contained  a  ring,  and  a 
237.  receipt  for  147/.,  purporting  to  be  the  receipt  of  a  jeweller 

(S.  C.  1  Leach,  f^^  ^  j^^  brilliant  diamond  ring.    The  prisoner  proposed 

j*retending  tdftndihsit  they  should  go  into  a  public  house,  which  they  accord- 
ajenel,  in  vikich  inriy  did,  to  consider  in  what  manner  the  priae  should  be  di- 

the  proiecutor  a*    .*?  "^j  ^    ,  .  ^  .  '^       ,      , 

^etent  at  the  vided  amongst  them.  After  various  proposals  the  prisoner 
thne  was  to       ^^  length  asked  the  prosecutor  if  it  would  be  agreeable  to  him 

share,  and  i«-  ,        i        •        •    .     i  •  •  Y         ,  .    i  . 

dua^rg  him  to  to  take  the  ring  into  his  own  possession,  and  to  deposit  his 
ta^e  charge  ffitjjg^^j^^y  j^^j  watch,  which  he  had  before  interrogated  him 

and  to  iitpostt  ■'  .  ,  .    .         ,  .  . 

v)ith  the  finder  about,  as  a  sc^curity  to  return  it  upon  receivmg  his  portion 
his  TOjfcA,  isTc.  Qf  ^  value.  The  prosecutor  assented,  and  signed  a  written 
«Aott/(/rAi£mi  Me  agreement,  dictated  by  the  prisoner;  that  when  the  prisoner 
jratel  by  paying  a  or  either  of  the  two  Other  men  returned  the  watch  and  money 
money ;"^  this  ^"^^  70/.  he  would  rc-deliver  to  them  the  purse  and  the 
done  viith  intent  ring.    The  prosecutor  accordingly  laid  the  watch  and  money 

wflfcT,trc*.j?i/</"*^'^^^^^^d  *^  *^  indictment  on  the  table,  and  received  the 
larceny.  ring.    The  prisoner  beckoned  the  prosecutor  out  of  the  room  I 

upon  pretence  of  speaking  to  him  in  private,  and  in  the  mean 
time  the  other  two  men  went  off  with  the  property.  Their 
abrupt  departure  alarmed  the  prosecutor,  but  the  prisoner  | 

told  him  not  to  be  uneasy,  for  he  knew  the  two  men  very 
well,  and  would  take  care  that  be  should  have  his  watch  and 
money  again;  and  when  the  prisoner  was  apprehended,  he 
wanted  to  make  it  up.  The  ring  was  valued  at  lOf.  It  was 
objected  that  this  amounted  only  to  a  fraud.  But  the  Court, 
Post  687.  upon  the  authority  of  Pear's  case,  referred  it  to  the  jury  to 

consider,  Whether  the  whole  transaction  were  not  a  precon« 
certed  scheme  feloniously  to  obtain  the  prosecutor's  proper^ty  ? 
and  Gould  J.  who  tried  the  prisoner,  left  it  to  the  jury. 

Whether 
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Whether  the  prisoner  and  the  other  two  men  were  not  all  in  Ch.  XVI.  $  lOT. 
concert  totrether  to  procure  by  such  a  pretext  any  man's  pro-  Property  or  pot- 
perty  whom  they  might  meet,  and  to  embezzle  it;  which  m  UeU^xry  on 

plain  words  was  to  steal  it?    The  jury  found  the  prisoner  ^^«<yg' 

guilty,  and  he  was  sent  to  the  Thames  for  three  years.  The 
opinions  of  the  three  Judges  who  presided  at  the  trial  were 
founded  on  this,  that  the  possession  was  obtained  by  fraud, 
and  the  property  not  altered ;  for  the  prosecutor  was  to  have 
it  again.  And  therefore  it  was  not  like  the  case  of  goods 
sold  on  credit,  where  the  buyer  means  immediately  to  con- 
vert them  into  money,  and  is  not  able  nor  intends  to  pay 
for  them;  for  there  the  buyer  gets  the  absolute  property  by 
the  act  and  consent  of  the  owner. 

The  distinction,  between  parting  with  the  property  or  with  Moore's  case, 
the  possession  only,  was  very  much  considered  in  another  case  j^g  couid  and 
of  one  Humphrey  Moore,  who  was  indicted  for  stealing  20  Buller  js.  and 
guineas  and  four  doubloons  of  John  Field.  A  stranger  joined  ^g^^;  I'^Lcf^hi 
company  with  the  prosecutor  in  the  street,  and  soon  after  354) 
picked  up  a  purse  containing  a  ring  and  a  receipt  for  210/.  ^.^^'*|J^^?' 
as  for  a  brilliant  diamond  ring.    He  persuaded  the  prosecu- n«a#  and^Jouh- 
tor  to  go  into  a  public  house  with  him,  telling  him  he  was  ^^%^^^i^/r^. 
entitled  to  half;  and  while  he  was  looking  at  the  ring  there,  turn  of  a  caunter- 
the  prisoner  entered  the  room,  inquired  into  the  matter,  and-^" V^'/f '' 
offered  to  settle  it  between  them.  The  stranger  said  he  hsidfound,  and  of 
bills  to  a  large  amount  due  the  next  day,  but  no  money  about  ^^^^  *^  ^*"k^if 
him.    Moore  then  inquired  of  the  prosecutor  what  money  the  value  on  hU 
he  had  got,  who  answered  40/.  or  50/.  at  his  lodgings  at  ''^^f«^  jf»  '^ 

^i_    1  mir  i_  '  J        •         1  1.  •   1.    1-       receiving  from 

Chelsea.  Moore  thereupon  proposed  going  there,  which  they  the  prisoner  the 
did;    and  after  getting  the  money,  they  went  to  a  public  20 i;««wfl*»  W'c- 

t_  .      V  .    Li         L      J        i_  i_  J  again,  and  this 

house  in  the  neighbourhood,  where  the  prosecutor  put  down  dong  .a,ith  intent 
20  guineas    and  four  doubloons;   which    the    stranger   ^T^*^*^t^^^f^' 
Moore^s  presence  took  up  and  carried  away,  leaving  die  ring  iarceny» 
with  the  prosecutor;  and  having  first  appointed  to  meet  him 
the  next  day,  when  he  was  to  return  the  20  guineas  and  four 
doubloons,  and  give  the  prosecutor  100/.  for  his  share  of 
the  ring,  which  was  then  to  be  restored  to  him.     Moore 
was  also  appointed  to  be  there;  and  the  prosecutor  and  the 
stranger  were  to  jgive  him  a  guinea  each  for  his  trouble. 
The  prisoner  and  the  stranger  went  away  together,  and  the 
prosecutor  saw  no  more  of  them  either  at  the  place  appointed 

or 
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Ch.  XVt.  j  107.  or  elsewhere  till  the  prisoner  was  taken  up.  The  ring  was  of 
Prop^ty  mr  po9-  small  value.  On  these  facts  the  jury  were  of  opinion  that 
deii^y^^  ^^  prisoner  was  confederated  with  the  stranger,  for  the 
piedge.  purpose  of  obtaining  money  on  the  pretence  of  sharing  the 

"value  of  the  ring:  that  in  the  manner  and  by  the  means 
above  stated  he  aided  the  stranger  to  obtain  the  money  of 
the  prosecutor:  and  they  found  him  guilty,  subject  to  the 
opinion  of  the  Court,  Whether  the  offence  amounted  to  fe- 
lony? In  November  term  1784  all  the  Judges  (except  Lord 
Mansfield)  met  to  consider  this  case ;  and  all  of  them,  except 
Lord  Loughborough  and  Lord  C.  B.  Skynner,  held  the  pri- 
soner guilty.  The  majority  thought  that  the  money  and  the 
doubloons  were  delivered  as  a  pledge,  and  not  as  a  loan:  so 
that  though  the  possession  were  parted  with,  the  property  was 
not;  more  especially  as  to  the  doubloons,  which  the  prose- 
cutor clearly  understood  were  to  be  returned  the  next  day 
in  specie.  The  prisoner  therefore  having  obtained  them  with 
a  fraudulent  intent  to  apply  them  to  his  own  use,  it  was  fe- 
lony from  the  intention  with  which  he  gained  the  possession : 
and  he  and  his  companion  acting  in  concert  together  were 
equally  guilty.  The  other  two  Judges  differed  on  the  fact, 
that  the  prosecutor  had  parted  with  the  property.  They 
thought  the  doubloons  were  to  be  considered  as  money; 
and  that  the  whole  was  a  loan  on  the  security  of  the  ring. 
And  that  when  money  was  delivered  by  a  man  on  such  an 
occasion  it  was  not  in  his  contemplation  to  have  the  same 
identical  money  back  again.  But  they  admitted  the  rule  as 
laid  down  by  the  other  Judges  from  the  cases  of  R.  v.  Patch, 
Rex  V.  Pears,  and  other  cases  which  were  there  cited. 
Watson's  case,      John  Watson  was  convicted  of  stealing  several  bank  notes, 

M^  BuUc/l  *' ^^^^  ^^^*  *^  ^^  dwelling-house  of  John  Smith,  the  same 
and  MS.  Jud.  being  the  property  of  the  ssdd  J.  S.,  and  the  money  then 
730^  ^  Leach,  j^^^  g^^,^  against  the  statute,  &c.  The  prosecutor's  wife 
Pretending  to  find  proved  that  as  she  was  going  along  the  street  she  saw  the  pri- 
a  'f^iuabiejewl,  ^^^^^  stoop  down  and  pick  up  a  small  parcel.  He  said  he 
halvei  v>ith  an-  had  got  a  prize.  She  cried  ^^  Halves,^'  and  said  it  was  usual 
other,  and  en  that  ^    -^  y^^^f  ^f  ^^y^^^  ^^  found.    They  Went  together  into 

pretence  ootatning       "  •  •       « 

from  her  in  her   St.  James's  Park,  where  they  examined  the  parcel  m  the 
^Ji^*'  ^^"  presence  of  another  man  Cwho  appeared  to  be  an  accomplice 

of  IQOi,  value,     ^^  ,  .  ,    ^         t  r    ^  .     •       i      .  .it  1 

which  wre  to  beoi  the  prisoner  s,)  and  found  m  it  a  locket  with  a  large  stone, 

deposited  in  the  and 
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and  a  paper  purporting  to  be  the  receipt  of  a  jeweller  for  Ch.  XVI.  $  lOT- 
250/.  for  a  diamond  locket.     The  prisoner  said  his  name  Property  orpo*- 
%ras  Smith,  that  he  was  the  captain  of  a  ship,  and  that  he  delis^eryonpiedge. 
would  go  to  a  friend**  house,  where  his  cargo  was,  and  bring  "7 
100/.  towards  paying  the  witness  her  share*     He  was  ^^- tiil  the  next  day 
cordingly  absent  about  fifteen  minutes,  and  returned  saying  «*«.*^»?^/o[^ 
that  his  friend  was  not  at  l^ome.    After  making  another  pre-  natto  he  left  in 
tcnce  to  go  to  the  King's  jeweller  in  Bond-street,  which  the  *»■  ctutody  theth 
prisoner  at  last  evaded,  they  all  proceeded  to  the  witness's  the  prisoner  upm 
house  in  Mortimer-street,  which  they  entered ;  the  prisoner  huretumirj^  had 
having  first  enquired  who  was  at  home,  and  been  informed  i/,-,,^^'/^^^. 
that  only  the  witness's  daughter  was  there.     The  witness  tutrix  125/  half 
then  got  lOOL  in  bank  notes,  and  laid  them  on  the  table.    It^^^^jfjJ^^ 
had  been  before  agreed  between  them,  that  the  locket  should  jrwel,  which  «a« 
be  left  in  her  custodjs  and  diat  she  should  deposit  100/.  in  l^j*Z{tfilony 
the  prisoner's  hands  as  a  security  to  return  him  the  locket  the  of^he  notes  tore- 
next  morning;  at  which  time  she  was  to  receive  from  him  half^^^^^^  alf^  a 
the  vahie  of  the  locket^  as  mentioned  in  the  receipt  found;  and  larceny  in  the 
she  was  to  have  the  lOOi.  deposited  in  the  prisoner's  hands  as'^lf^^^f 
such  security  as  aforesaid  returned  back.  The  prisoner  took  the  nates  beir.g  in 
up  the  bank  notes  laid  on  the  table,  said  they  were  right,  J J^^^;;^^^ 
and  that  he  would  call   the  next  morning  and  setde  ih^  and  derivirg  no 
whole;  and  after  delivering  up  the  locket,  went  off  with  the ^f'^^fj J^^ 
notes,  and  never  returned  again.     The  locket  was  of  the 
trifling  value  of  5s*  6d*    The  prisoner  was  convicted  of  the 
simple  felony  in  stealing  the  notes;  but  a  case  was  reserved 
for  the  opinion  of  the  Judges,  upon  an  objection  taken  that 
this  was  only  a  fraud  and  not  a  felony.     In  Hilary  term 
1795  all  the  Judges  held  the    conviction  proper  for  the 
simple  felony;  but  not  for  the  stealing  in  the  dwelling-house, 
(as  it  was  at  first  supposed  that  the  verdict  had  been  taken.) 
for  they  thought,  as  to  the  capital  part  of  the  charge,  that 
as  the  notes  were  in  possession  of  the  prosecutrix,  and  de- 
rived no  protection  from  the  house,  the  case  did  not  fall 
within  the  statute  12  Ann.  c.  7. 

Where  it  is  out  of  dispute  that  the  property  remains  in  the       k  jqq^ 
original  owner,    and  the  only  question  is,  Whether  he  did  D/;^rwi*#or/*</ 
not  so  far  part  with  the  possession  of  the  thing  taken  as  to  ex-^"^'*'^* 
elude  the  idea  of  any  trespass  in  the  taker,  without  which 

^  S  these 


T 
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Ch. 'XVI:  $108. these  offences  cannot  be  committed;  H  k  material  to  exa* 
J>ifferentkiHiU<^ij[imt  in  what  manner  such  possession  was  in  fact  parted 
^**'^'  wifh  ♦  whether  by  way  of  charge,  general  bailment,  or  dc^ 

livery  for  a  special  purpose.  For  I  think  it  may  now  be  laid 
General  rulea  at  down  as  general  rules ;  First,  That  where  notwithstanding 
to  delivery  by      ^  delivery  by  the  owner  in  fact,  the  legal  possession  remains 

'oay  of  charge,  .  ,.■;/•.         ,  u  -^  j  *i      -.u 

general  bailment^  exclusively  m  him,  larceny  may  be  committed  exactly  the 
^wZJL  *^*^  *ame  as  if  no  such  delivery  had  been  made.   Secondly,  That 

where  by  the  delivery  a  special  property,  and  consequently  a 
legal  possession,  apart  from  any  felonious  intent,  would  be 
transferred;  there,  if  it  be  found  that  such  delivery  were 
iraudulently  procured  with  a  felonious  intent  to  convert  the 
property  so  acquired;  then  also  the  taking  amounts  to  larce- 
ny. Thirdly,  That  even  where  there  is  no  evidence  of  a  pre- 
vious  felonious  intent  in  so  obtaining  the  property,but  it  is  ac- 
quired upon  a  privity  of  contract,  still  larceny  may  be  commit 
ted  after  any  act  done  to  determine  such  privity  of  contract. 

$  109.  If  the  person  to  whom  goods  are  delivered  has  but  the 

PoitewpHSynafi^^Ye  charge  or  custody  of  diem,  the  legal  possession  remains 
ciai  wfe^'  ^  in  the  owner,  and  the  other  may  commit  larceny  by  a  frau- 
Ante,  s.  14.  dulent  conversion  of  them  to  his  own  use.  This  rule  I  have 
2  MS.  Sum.230,^f<^rc  shewn  to  hold  most  expressly  in  the  case  of  servants 
231,  3.  entrusted  with  the  care  of  goods  in  the  possession  of  their 

Oven  53.  masters.  The  only  doubt  which  had  any  foimdation  in  rer 
Moore,  24&  >  spect  to  such  persons  was  where  the  master  had  no  previous 
Bro.°(>roii.^6o!  posseiipion  of  the  property  distinct  from  the  actual  possession 
MS.Tracjt60.  of  the 'servant;  but  that  difficulty  has  been  removed  by  the 
1  Hawic.  S.  33!  ®^^'  39  Geo.  3.  c.  85.  before  referred  to.  The  same  rule  applies 
s.  6.  Poph.  84.  to  him  who  has  a  bare  special  use  of  goods ;  as  in  the  case  of 
Ante"  574.         ^  guest  in  the  owner's  house:  for  none  of  these  persons  have 

properly  speaking  the  possession.  So  if  a  weaver  or  silk 
O.  B.  Oct  1664.  throwster  deliver  yam  or  silk  to  be  wrought  by  journeymen 
Kel  35.  in  his  house,  and  they  carry  it  away  with  intent  to  steal  it, 

Staundf.  25.  a.     .^  •    r  1  r       *i.  -.•  ^  •         v  .     . 

21  H.  r.  14       ^^  **  teiony;  for  the  entire  property  remams  there  only  m 

the  owner,  and  the  possession  of  the  workman  is  the  possession 
Sum.  62.  and  of  the  owner.  But  if  the  yam  had  been  delivered  to  a 
^pra^*^  ^*  weaver  out  of  the  house,  and  he  having  the  lawful  possession 
1  Hawk.  cb.  33  of  it  had  afterwards  embezzled  it,  this  would  not  be  felony; 
■'  ^'  because  by  the  delivery  he  had  a  special  property,  and  not  a 

bare 
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bare  charge;  in  the  same  manner  as  one  who  is  entrustedch.  XVI.  $109. 
with  the  care  of  a  thing  for  another  to  keep  for  his  use.        Pottwionbyviay 
If  a  merchant's  or  banker's  clerk  have  access  to  the  money     ^  ^^^^  ^  "**' 
room  upon  special  occasions,  or  be  sent  to  the  drawer  for  q  "JT^^**  ^fr^ 
money  for  a  special  purpose ;  or  if  he  be  sent  to  bring  money  cor-  Ld.  Lough- 
generally  out  of  the  drawer;  and  at  the  time  he  take  the^~"5^»^Ses8. 
opportunity  of  purloining  money  for  his  own  use;  he  is  as 
much  guilty  of  felony  as  if  he  had  no  allowed  access  to  it 
whatever.    Hiis  was  not  denied  in  Bazeley's  case,   and  Ante,  571. 
therefore  needs  not  the  aid  of  the  stat.  39  Geo.  3.  c.  85* 

It  is  worthy  of  consideration  whether  the  above-mentioned  ^  n  o.* 
distinction,  concenuag  the  legal  possession  remaining  in  the  Fotntsion  in 
owner  after  a  delivery  in  fact  to  another,  do  not  extend  to  all  f^^'j  /^<^«?»ce 

,  .  .  .  .  .     for  special  pttr- 

cases  where  the  thmg  so  dekvered  lor  a  special  purpose  is  in-pote. 
tended  to  remain  in  the  presence  of  the  owner.    For  in  such  Crompt  25.  a. 
case  the  owner  cannot  be  said  to  give  any  credit  to  or  repose  **•  ^1  H.  7. 14 
confidence  in  the  party  in  whose  hands  it  is  so  in  fact  placed; 
and  the  thing  being  intended  tobe  returned  to  theowner  again,  i  Hale,  505.  n.  f. 
and  resumable  by  him  every  moment,  his  dominion  over  it 
is  as  perfect  as  before;  and  the  person  to  whom  it  is  so  deli- 
vered has  at  most  no  more  than  a  bare  limited  use  or  charge, 
and  not  the  legal  possession  of  it*    In  this  respect  the  case 
differs  from  a  delivery  upon  a  contract,  whereby  a  special 
property  is  transferred,and  consequendy  a  distinct  possession. 
This  was  one  of  the  grounds  on  which  Chisser's  case  was  Ante*  s.  lOd 
put  by  Raymond  B.    The  goods  which  had  been  delivered 
there  by  the  tradesman  to  the  customer  to  look  at  were  not, 
says  Raymond,  outof  the  owner's  possession  by  thedelivery(a), 
till  the  property  was  altered  by  the  perfection  of  the  contract. 
And  this  was  mentioned  by  some  of  the  Judges  on  the  con- 
ference on  Pear's  case  in  1779,  as  a  matter  proper  for  con-pogt.  a.  112. 
sideration.  Whether  cases  of  that  description,  and  amongst 
others  the  case  of  the  porter  before  Lord  Holt,  which  will  Post.  s.  115. 
be  mentioned  presently,  were  not  governed  by  the  principle, 
that  the  legal  possession  still  remained  in  the  owner  of  the 
goods  notwithstanding  the  delivery,  he  continuing  present? 
though  others  thought  that  too  refined,  as  setting  up  a  legal 
fiction  against  the  fact,  which  ought  never  to  be  done  in 

(a)  Ld  C.  B.  Skynnerwas  of  the  same  opbion  at  the  conference  on 
Pear's  caae>  in  1779. 

criminal 
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Ch.  XVI.  $  110.  criminal  .cases.  Yet  this  fiction,  such  as  it  is,  is  generslty 
Pioi*e*9ion  in  admitted  to  exist  in  the  case  of  servants,  and  even  in  the 
cnner't  pretence.  ^^^^^  ^£  other  peTsons  having  a  special  use  of  goods  in  the 
Crompt.  25.  a.  owner's  house:  the  best  reasq^  for  which,  as  it  appears  |o 

me,  is  the  presumed  presence  and  superintendence  of  th^ 
owner*  And  it  does  not  seem  more  unreasonable  to  coosider 
goods  in  the  actual  presence  of  the  ownier,  out  of  his  house, 
as  being  in  his  legal  possession,  though  put  into  another's 
hands  for  a  particular  purpose,  than  if  such  goods  were 
delivered  to  another  for  the  like  purpose  in  the  owner's  house 
MS.  Burnet,  61.  during  his  absence.  Upon  this  ground  too  Mn  Justice  Fur« 

net  puts  the  case  of  the  owner  in  a  fair  delivering  his  horse 
to  another  to  try  his  paces,.and  other  cases  of  the  like  sort^ 
where,  if  the  party  run  away  with  the  pioperty,  it  is  felony: 
'  for,  says  he,  the  owner  only  delivered  it  for  trial  and  present 
use,  and  not  by  way  of  parting  with  the  possession:  for  goods 
in  the  presence  af  the  owner  are  hi  law  in  his  possee^ion  stiil^ 
though  he  permit  an  use  to  another.  But  indeed  most  of  these 
cases  iall  within  the  sc<^  of  another  less  disputable  princi- 
ple ;  namely,  that  if  the  possession  be  obtained  with  a  felonious 
intent  $  in  other  words,  with  a  fraudulent  intent  to  convert 
the  property  to  the  taker's  own  use  without  account,  though 
by  the  delivery  of  the  owner,  it  aosounts  to  felony. 

• 
# 

6  1 11.  '^^^^  brings  me  to  the  consideration  of  the  two  other  spe- 

Vp-^n  a  general  (rcic%  of  possession,  upon  a  general  or  special  bailment,  which 
•pecioi  tfoilment.  j  g|^|i  consider  together  j  smd  herein  there  are  three  subjects 

of  inquiry: 

1.  What  is  a  bailment. 

2.  With  what  intent  the  thing  is  taken  by  the  bailee. 

3.  By  what  acts  the  bsulment  is  determined. 

Whatahailmettt.     ^"  '^^v^'^R  already  touched  upon  the  difference  between  a 

charge  and  a  bailment,  it  remains  only  to  consider  what  acts 
1  Hale,  505.  ^^^  sufficient  to  amount  to  a  delivery.  A.  delivers  the  key  of 
Staundf.  25.       his  chamber  to  B.,  who  unlocks  the  chamber  and  takes  the 

goods  of  A.,  with  intent  to  steal  them;  this  is  felony:  be- 
cause, says  Lord  Hale,  the  goods  w^e  not  delivered  to  him, 
but  taken  by  him.  This  may  be  so  where  by  such  delivery 
of  the  key  it  is  not  in  the  contemplation  of  the  parties  to 

make 


•»■«• 
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make  a  deliveiy  of  the  goods  contained  in  the  Foom;  as  if  itCh.  XVI.  $1U« 
be  delivered  upon  any  other  special  occasion.  But  if  the  key  Q>»  btdlnunt. 
be  delivered  iat  the  poipose  of  entrusting  the  party  with  the  ^/^  euu  v. 
care  of  the  goods,  I  cannot  see  but  that  it  is  as  much  a  deli-Hunt.3T.  Rep. 
veiy  of  the  goods  themselves,  as  if  each  article  had  been  put 
by  the  owner  into  the  bands  of  the  part>%  And  then,  al- 
though die  taking  of  such  goods  out  of  the  room  with  a 
fraudulent  intent  to  convert  them  might  still  be  felony,  yet 
it  would  be  so  on  another  ground;  because  by  the  act  of 
taking  the  goods  with  such  intent  out  of  the  room  where 
they  were  intended  to  renuun  for  safe  custody,  the  privity 
of  the  contract  would  be  determined  in  the  same  manner  as 
if  diey  had  been  delivered  in  a  box  and  taken  out  of  it  after« 
wards*  Nor  do  I  find  any  ground  for  making  a  distinction 
between  a  ddivery  of  goods  in  criminal  smd  in  civil  cases; 
at  least  no  such  distinction  appean  to  exist  at  common  lawr 

2.  Upon  the  second  point:  It  is  peculiaily  the  provmce  of       (  112. 
die  iury  to  determine  with  what  intent  any  act  is  done;  and  'faking goodt  fy 

!/•»         !•  «i  11  .  r-  deitvery  of  owner 

therefore,  though  m  general  he  who  has  a  possession  of  any  withfeloniotu  in- 
thing  on  delivery  by  the  owner  cannot  commit  felony  there-  ^'*'-    ^. 

^1  i«  1^  1  1  .       Sum.  61. 

of;  yet  thait  must  be  understood,  first,  where  the  possession  i  Hale,  504.  &c. 
is  absolutely  changed  by  the  delivery,  which  I  have  befiire  2  MS.  Sum.  239. 
considered;   and  next,  which  is  the  present  object  of  inquiry, 
where  such  possession  is  not  obtained  by  fraud,  and  with  a 
felonious  intent.    For  if,  tmder  all  the  circumstances  of  the 
case,  it  be  found  that  a  party  has  taken  goods  from  the  owner, 
though  by  his  delivery,  with  an  intent  to  steal  them,  such 
taking  amounts  to  felony;  it  being  granted  that  there  is  evi- 
dence to  warrant  such  a  conclusion  in  point  of  fiict*    I  can- 
not illustrate  this  subject  better  than  by  a  full  and  accurate 
account  of  a  case  which  was  much  discussed  by  the  Judges. 
John  Pear  was  mdicted  for  stealing  a  black  mare,  the  pro-  Pear's  eue, 
perty  of  Samuel  Finch.    On  the  2d  July  1779  die  prisoner  ^'H^g^j.^^' 
hired  the  mare  of  Finch,  who  lived  in  London,  for  that  day,  (s.  C.  l  Leach, 
in  order  to  go  to  Sutton  in  Surry,  and  told  him  that  he^.)      . 
should   return  at  eig^t  o  clock   the  same  evenmg.    rmcii^preunce  of  taking 
before  he  let  the  prisoner  the  mare,  inquired  of  him  where  ^i*'?^^^*  ^  '"^ 
he  lived,  and  whether  he  were  a  housekeeper:  to  which  ht to stealit, and 
answered,  that  he  lived  at  No.  25  m  King-street,  and  was  «;<^^«««^  '««* 

*  '  1  filon^otuinttntoy 

OSayimmcdiately^clU 
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only  a  lodger*  The  prisoner  not  returning  as  he  had  pm* 
mised,  the  prosecutor  went  the  next  day  to  inquire  for  him 
according  to  the  directicm  he  had  g^en;  but  no  such  peiBoa 
was  to  be  found.  It  turned  out  that  the  prisoner  had  in  ^e 
afternoon  of  the  same  2d  of  July  sold  the  mare  in  SmitfafiekL 
In  summing  up  this  evidence  to  the  juiy,  Mr.  Justice  Ash- 
hurst,*  who  tried  the  prisoner,  told  them,  that  if  they  were 
of  opinion  that  the  prisoner  hired  the  mare  widi  an  intent 
of  taking  the  jouni«;y  mentioned,  and  afterwards  changed 
that  intenuon;  then,  as  she  was  sold  whilst  the  privity  of 
contract  subsisted,  they  ought  to  acquit  the  prisoner*  But 
if  they  were  of  opinion  diat  the  journey  was  a  mere  pretence 
to  get  the  mare  into  his  possession,  and  that  he  hired  her  with 
an  intention  of  stealing  her;  they  ought  to  find  him  guilty: 
and  he  would  save  Ae  point  for  the  opinion  of  the  Judges^ 
The  jury  found  the  prisoner  guilty.  This  case  underwent 
a  great  deal  of  discussion:  and  the  Judges  delivered  their 
opinion  seriatim  upon  it,  on  die  4di  February  1/80,  at  Lord 
C.  J.  De  Grey's  iKHise:  and  on  the  22d  of  the  same  month. 
Mr.  Baron  Perryn  delivered  their  opinion  at  the  O.  B.  as 
follows  (a).  (Afta*  stating  the  indictment,  evidence,  and 
finding  of  the  jury  as  above  stated,)  This  case  has  been  ma- 
turely considered  by  all  the  Judges,  and  eleven  (b)  of  them, 
who  met  for  die  purpose,  delivered  dieir  opinions  at  large 
upon  the  subject:  seven  of  them  held  thfe  oflHence  to  be  a 
clear  felony;  two  of' them  were  of  opinion  that  it  was  not 
felony ;  and  the  other  two  entertained  great  doubts  at  the 
last;  which  doubts  were  founded  upon  two  statutes  which 
he  should  take  liodce  of.  Three  out  of  the  four  dissenting  . 
Judges  agreed  with  the  seven,  that  by  tfie  principles  of  the 
common  law  diis  was  felony.  But  the  doubts  and  opinions  / 
of  those  four  Judges  were^  founded  chiefly  on  the  statutes 
33  H.  8.  and  30  G.  2.  against  obtaining  goods  by  false  tokens 
c»r  ftdse  pretences.  Two  of  the  Judges  thought  that  as  ^  the 
delivery  of  the  mare  was  obtained  fixtm  the  owner  by  means 
of  asserting  that  which  was   false,   viz.   that  the  prisoner 

(a)  This  judfrment  was  settled  and  approTcd  by  sev^al  of  the  judges 

before  it  was  delivered. 

(b)  Mr.  Justice  Biacittane,  tlie  other  judge  who  was  absent  on  account 
of  iUncss,  always  held  that  it  was  felony. 

wanted 
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wanted  to  go  a  journey  which  he  never  intended  to  take  at  Cb.  XVI.  (lis. 
all;  and  as  the  two  statutes  before  mentioned  had  made  the  Taking  mbail- 
offence  of  obtaining  goods  by  false  tokens  or  false  pretences,  ^J^>J^,.     *^' 
punishable  as  a  misdemeanor  only;  and  the  stat.  33  H.  8.  — — — 
had  distinguished  the  case  of  obtaining  goods  by  false  tokens 
from  the  case  of  obtaining  goods  by  stealth ;  they  were  bound 
by  those  statutes  to  say,  that  the  prisoner's  ofTenCe  was  not 
felony.    One  of  them  also  held  that  this  was  not  felony  by 
the  common  law;  because  there  was  no  actual  taking  of  the 
mare  by  the  prisoner.     But  ten  out  of  the  eleven  Judges 
held  it  to  be  clear  that  the  offence  would  have  been  felony 
by  the  common  law,  if  the  statutes  had  never  existed :  and 
seven  of  them  held  that  it  was  not  within  or  at  all  afiected  by 
the  statutes  of  H.  8.  or  Geo.  2.     That  larceny  was  defined  by 
Lord  Coke  to  mean  a  felonious  and  fraudulent  taking  and 
carrying  away  of  the  goods  of  another.     But  it  was  settled 
by  old  authorities,  that  the  uking  need  not  be  by  force.     If 
'  a  carrier  or  porter  received  goods  to  carry  from  one  place  to 
anodier,  and  he  opened  the  pack  and  sold  them ;  that  was 
.felony:  yet  in  that  case  there  was  no  taking  by  force,  but  on  a 
delivery  by  the  owner.     That  the  reason  assigned  for  the  de- 
termination in  Kel.  82.was  because  the  opening  and  disposing  Pott.  {,  113. 
of  them  declared  that  his  intent  originally  was  not  to  take 

the  goods  npf>n  tl^p  agrpf»^Pnf  an^l  pnntrap^   ^{  \j^^  T'^^y  ^\}^ 

only  with  a  design  jof  stealing  them.     So  if  A.  cheapened 
goods  of  B*'s  and  B.  delivered  them  to  A.  to  look  at,  and  A. 
ran  away  with  them;  this  was  felony  by  the  apparent  intent 
of  A.  T.  Ray.  276.  Kel.  82.    So  if  a  horse  were  upon  sale, 
and  the  owner  let  the  thief  mount  him  in  order  to  try  him, 
and  the  thief  rode  away  with  him,  it  was  felony.    Kel.  82* 
So  in  the  case  of  one  Tunnard,  tried  at  the  O.  B.  in  October  Tunnard^s  cue. 
Sessions  1729,  who  was  indicted  for  stealing  a  brown  mare  O-  ^'  ^^29- 
of  Henry  Smith's :  and  upon  the  evidence  it  appeared,  that 
Smith  lived  in  the  Isle  of  Ely,  and  lent  Tunnard  the  mare 
to  ride  three  miles;  but  he,  instead  of  riding  three  miles 
only,  rode  her  up  to  London  and  sold  her:  this  was  holden 
to  be  felony.     And  Lord  C.  J.  Raymond,  who  tried  the  Denton  J.  and 
prisoner,  left  it  to  the  jury  to  consider,  Whether  Tunnard  wo*®.^"''*^^* 
rode  away  with  her  with  an  intent  to  steal  her?  and  the  jury  ^^ 

found  him  guilty.    That  here  the  same  directions  were  given 

to 
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Ch.  XVI.  { 113.  to  the  jury  by  the  learned  Judge  who  tried  the  prisoner,  and 
Tatingon  bail-  the  jury  had  given  the  same  yerdict.  That  even  in  the  case  of 
oM^wtorf.       '  huT)jlary,  which  the  law  defined  to  be  Ae  breaking  into  a 

■" — ' house  in  the  night  time  with  intent  to  commit  /eiony,  if  a 

man  procured  the  door  of  a  house  to  be  opened  by  fraud,  and 
by  that  means  entered  into  die  house  through  the  do<n--way 
without  any  actual  breaking,  it  had  been  adjudged  to  be 
burglary.  That  in  all  these  cases  the  intention  was  the  thing 
chiefly  regarded,  smd  fraud  supf^ied  the  place  of  force.  That 
what  was  the  intention  was  a  fact,  which  in  every  case  must 
be  left  upon  the  evidence  to  the  sound  judgment  of  a  jury. 
And  in  this  case  the  jury  had  found  that  at  the  time  nHiien 
the  prisoner  obtained  the  possession  of  the  mare,  he  intemled 
10  steal  her.  That  the  obtatningthe  possession  of  the  mare,and 
afterwards  disposing  of  her  in  the  manner  stated,  was  in  the 
construction  of  law  such  a  taking  as  would  have  made  the 
prisoner  liable  to  an  action  of  trespass  at  the  «iit  of  the 
owner,  if  he  had  not  intended  to  steal  her.  For  she  was  ' 
delivered  to  the  prisoner  for  a  special  purpose  only,  viz.  to  go 
to  Sutton,  which  he  never  intended  to  do,  but  immediately 
sold  her.  That  in  this  light  the  case  would  be  similar  to  what 
was  laid  down  by  Lytdeton,  s.  71,  who  says,  ^  If  I  lend  to  one 
my  sheep  to  dung  his  land,  or  my  oxen  to  plough  the  land,  and 
he  killeth  my  cattle,  I  may  have  trespass  notwidistanding  the 
lending.^'  That  if  in  such  a  case  trespass  would  have  lain,  there 
could  be  no  doubt  but  that  in  this  case,  where  the  felonious 
intent  at  the  time  of  obtaining  the  possession  was  found  by 
the  jury,  that  it  was  felony  by  the  common  law.  That  ten 
of  the  Judges  out  of  the  eleven,  therefore,  were  of  opinion, 

(that  if  a  person  obtained  the  delivery  of  a  thing  by  fraud  and 
Jalsehoorl,  intending  at  the  time  that  he  so  obtained  the  deli- 
very to  steal  it;  upon  the  principle  of  the  common  law  and 
the  adjudged  cases  which  had  been  mentioned,  if  the  statutes 
had  not  existed,  his  offence  would  be  felcmy  (a).  That 
the  next  question  was.  Whether  this  offence  were  within 

(fl)  On  the  debate  of  this  case,  Ashlmrst  J.  said,  "  Wherever  there  is 

a  real  and  boni  fide  contract  and  a  deliver}',  and  aftelpwai*ds  the  goods  are 

»  converted  to  the  party's  own  use;  that  is  not  felon)-.     But  if  there  be  no 

real  and  bond  fide  contract,  if  the  understanding*  of  the  parties  be  not  the 
,  ^  *  f         same,  the  contract  is  a  mere  pretence,  and  the  taking*  is  a  taking*  with  in- 

iVr/'    ' '  •  •.  tent  to  commit  felony." 

or 


»r 
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or  at  aU  affected  by  the  statutes  of  H.  8.  and  Geo.  2.  (a).  Ch.  XVI.  $  112. 
Seven  of  the  Judges  were  of  opinion,  that  it  was  not.    That  ^•^^'•vr  ^-^  j^'^- 
tJie  Stat,  of  Hen.  8«  was  confined  to  the  cases  ot  obtammg  ^j^,  /w/j/zf. 
goods  in  other  merCs  names^  by  false  tokens  or  counterfeit  "^ 

ktters^  made  in  any  other  man's  name.  The  stat.  of 
Geo.  2.  extended  that  law  to  all  cases  where  goods  were 
obtained  by  false  pretences  of  any  kind.  But  both  these  sta- 
tutes were  confined  to  cases  where  credit  was  obtained  in  the 
name  of  a  third  person ;  and  did  not  extend  to  cases  where  a 
man,  on  his  own  account,  got  goods  with  an  intendon  to  steal 
them.  That  besides,  the  seven  Judges  held  that  neither  of 
those  statutes  were  intended  to  mitigate  the  common  law,  or 
to  make  diat  a  less  offence  which  was  a  greater  before. 
On  the  contrary,  the  Legislature,  by  those  statutes,  meant  to 
inflict  a  severer  punishment  in  the  cases  of  fraud  than  the 
common  law  had  done.  That  in  many  cases  it  was  extremely 
difficult,  and  sometimes  impossible  to  prove  what  the  offen- 
der's original  intention  was.  The  circumstsmces  e\'idencing  a 
felonious  intent,  or  the  contrary,  were  so  various,  that  Hale 
(509)  says  it  is  impossible  to  prescribe  them:  they  must  be 
left  to  the  consideration  of  a  Judge  and  jury.  That  where 
an  original  felonious  intent  appeared,  the  statutes  did  not 
apply.  Where  no  such  intent  appeared,  if  the  means  men- 
tioned in  the  statutes  were  made  use  of,  the  Legislature  had 
made  the  c^ender  answerable  criminally,  who  before  by  the 
common  law  of  the  land  was  only  answerable  civilly.  That 
in  the  prisoner's  case  the  intention  was .  apparent,  and  the 
jury  had  righdy  foimd  that  it  was  felonious.  The  crime  then 
was  felony,  and  of  a  nature  which  the  statute  law  had  made 
punishable  with  death. 

George  Charlewood  was  indicted  before  Gould  J.  and  Per-  R.  t.  Charle- 
rjTi  B.  for  stealing  a  gelding  of  John  Houseman.  The  prose-  peb^^im^cor 

^  Gould  J.  and 

(a)  On  the  deoate  in  tliis  case  Eyre  B.,  adverting  to  these  statutes,  Penyn  B. 
said  he  doubted  if  there  were  not  a  distinction  in  this  respect  between  1  Leach,  456. 
the  owner's  parting  with  the  possession  and  with  the  property  in  the  thing  Sess.  Pap. 
delivered.  That  where  goods  were  delivered  upon  a  false  token,  and  tlie  No.  200.  S.  C. 
owner  meant  to  part  with  the  proferty  absolutely  and  never  ex|>ect€d  to 
have  the  goods  returned  again,  it  might  be  difficult  to  reach  the  case 
otherwise  than  through  the  statutes ;  aliter,  where  he  parted  with  the 
poucttion  only :  for  there  if  the  possession  were  obtained  by  fraud,  and 
not  taken  according  to  the  agreement;   it  was  on  the  whole  a  taking 
against  the  will  of  the  owner;   and  if  done  anlmo  furandi,  it  was  felony. 
MS.  Buller  J. 

4j  T  ciitor 
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Ch.  XVL  4 112.  cutor  was  a  livery  stable  keeper  in  Crown  Street,  St.  Ann's, 
I^«fif/M  j./^^^^  a^d  on  the  4th  October  1^85  was  ^plied  to  by  the 

ous  intent.  prisoner,-  a  post-boy,  for  a  horse,  in  the  name  of  a  Mr.  Ely, 

Obtaining  a  horte  saying  that  there  was  a  chaise  going  to  Bamet,  and  that  Mr. 
bjpretenuing  that  "Ely  wanted  a  horse  for  his  servant  to  accompany  the  chaise 
vjontett  to  hire  it  ^uid  retum  with  it.  ITie  horse  was  accordingly  delivered  to 
ft>  go  to  B.,  but  in  t^g  prisoner  by  the  prosecutor's  servant  about  nine  o'clock 

truth  v:ith  intent  .       ,  •  rrn  •  i   i  •  ^ 

to  steal  it/  and  ^^  ^he  mommg.    The  prisoner  mounted  mm,  and  on  gomg 
not  going  to  B.,  out  of  the  yard,  said,  he  was  going  no  further  than  Bamet, 
horse  eUcKh^e    ^^  accordingly  proceeded  towards  Tottetdiam  Court  Road, 
and  selling  himy  which  led  to  Bamet,  and  also,  though  in  some  degree  cir- 
e     arceny.       cuitously,  to  Mr.  Ely's  house.  Between  three  and  four  o'clock 
in  the  aftenioon  of  the  same  day  the  prisoner  sold  the  horse 
in  Goodman's  Fields  for  a  guinea  and  a  half,  including  the 
bridle  and  saddle.  The  horse  was  much  injured,  and  appeared 
to  have  been  rode  very  hard.  The  purchaser  almost  immedi* 
atcly  sold  his  bargain  for  2/.  \Ss»  The  Court  observed  to  the 
Ante,  685.        JQjy  that  the  Judges  in  Pear's  case  under  similar  circum- 
stances with  the  present   had  determined  that  if  the  jury 
were  satisfied  under  all  the  circumstances,  that  a  person,  at 
the  time  he  obtained  another's  property,  meant  to  convert  it 
to  his  own  use,  it  was  felony.    That  there  was  a  distmction, 
however,  to  be  observed  in  this  case,  though  it  was  so  nice 
that  it  might  not  be  obvious  to  common  understandings;  for 
that  if  they  thought  that  the  prisoner,  at  the  time  he  hired 
the  horse  for  the  purpose  of  going  to  Bamet,  really  intended 
to  go  there,  but  Ending  himself  in  possession  of  the  horse, 
afterwards  determined  to  convert  it  to  his  own  use,  instead 
of  proceeding  to  the  place  to  which  the  horse  was  hired  to 
go,  it  would  not  amount  to  a  felonious  taking.    That  there 
was  yet  another  {X^int  for  their  consideration;  for  aldiough 
the  prisoner  really  went  to  Bamet,  yet  being  obliged  by  the 
contract  to  re-deliver  the  horse  to  the  owner  upon  his  re- 
turn to  London;  if  they  thought  that  he  performed  the  jour- 
ney, and  returned  to  London  (a);    and  after  such  retum, 
instead  of  deliverinit  it  to  the  owner,  converted  it  to  his  own 
use,  he  was  thereby  guilt}^  of  felony;  for  tlie  end  and  pur- 

(rt)  .^f.crr  "  For  part  of  the  contract  was  to  return  the  horse  to  the  owner 
in  London;  and  therefore  the  contract,  if  genuine  and  valid  in  the  first 
instance  on  the  part  of  the  prisoner,  would  subsist  after  his  mere  return 
to  London. 

pose 


Larceny  and  Robbery.  691 

(Evidence  of  felonious  Intent.^ 

pose  of  hiring  the  horse  would  be  then  over.    The  jury  Ch.  XVI.  J 112. 
found  the  prisoner  guilty  on  the  first  point,  that  at  the  time  Taking  on  hail' 
he  hired  the  horse  he  intended  to  steal  it:  and  he  was  after- ^^J^,  ]J,'^j^,.  ^ 
wards  executed^ 


Major  Semple  was  indicted  for  larceny  of  a  post-chaise ;  Major  Semple's 
and  the  following  facts  appeared.     The  prosecutor,  Mr.  ^a^.  O.  B.  Sept 
Lycett,  was  a  coachmaker,  who  let  out  carriages  to  hire,  coul'd  j.  and 
The  prisoner  was  a  gentleman  who  lodged  in  the  neighbour-  Adair  Serjt. 

hood,  and  had  before  hired  a  carriage  of  the  prosecutor,  for  pers  no.  671." 
which  he  had  paid.  On  the  1st  of  September  1785,  the  pri-(2  Leach,  470. 
soner,  who  then  passed  by  the  name  of  Major  Harrold,  hired  ^'„^  obtains pos- 
the  chaise  in  question  of  the  prosecutor,  saying  that  he  should  *cstion  of  a  chaise 
want  it  for  three  weeks  or  a  month,  as  he  was  going  a  ^^^T^^hiringityorlhree 
round  the  North;  and  it  was  agreed  that  he  should  pay  Bt^eehoramonthy 
the  rate  of  5s.  a-day  during  that  time ;  and  a  price  of  50 l^f^on'togoon^a 
guineas  was  talked  about  in  case  he  should  determine  to  pur-  'o«r,  asui  he  de- 
chase  it  on  his  return  to  London,  which  was  suggested  ^y^^otheardoffa- 
the  prisoner;  but  no  agreement  took  place  on  the  subject  oiayear  after- 
the  purchase.    In  a  few  days  afterwards  the  prisoner  took  Z^'^Mrdiemied^' 
the  chaise  from  Mr.  Lycett's  with  his  own  horses;  and  it  and  then  he  give* 

was  in  evidence  that  he  was  driven  in  it  from  London  ^^  ^^'^^hahte^^^eU evi- 
inn  at  Uxbridge,  where  he  ordered  a  pair  of  horses,  and  dencefrom 
went  from  thence  to  Bulstrode,  and  returned  to  the  same  '^^^•^ it^A^t.^ 

'  tnay  ttijer  t/iat  tie 

inn,  where  he  took  fresh  horses ;  but  where  he  went  with  originally  took  it 
the  chaise  afterwards  did  not  appear.    No  tidings  were  ob-  "^'^  hirit'^tk 
tained  of  him  till  a  year  afterwards,  when  he  was  appre-  intent  to  ^teal  it. 
hended  on  another  charge.    It  was  attempted  to  distinguish  Ante,  685. 
this  from  Pear's  case  and  Aickles'  case,  inasmuch  as  in  those  ^'*^®»  ^7^- 
cases  the  parties  had  never  obtained  the  legal  possession  of 
the  property  delivered  to  them:  but  that  in  the  present  case 
the  prisoner  had  obtained  the  chaise  upon  a  contract,  which 
It  was  not  proved  that  he  had  broken ;  for  the  chaise  was 
hired  generally  for  three  weeks  or  a  month,  and  not  to  go 
to  any  certain  place:  for  the  mere  imderstanding  that  it  was 
for  the  purpose  of  making  a  tour  round  the  North  made  no 
part  of  the  contract.    During  that  time,  therefore,  he  had  a 
complete  dominion  over  it,  and  the  legal  possession;  and 
therefore  a  tortious  conversion  pending  the  contract  would 
not  be  felony.    Besides  there  was  no  evidence  of  a  tortious 

conversion  ^ 


me 
ni 
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Cli.  XVI.  $  112.  conversion;  for  non  constat  that  the  prisoner  had  disposed  of 
TMng  on  b.il.  the  chaise.  The  Court,  however,  said  that  it  was  now  set- 
'uuit  Ttueru,^  ^'  ^^^  ^*^  ^c  question  of  intention  was  for  the  consideration 
""— "^  of  the  jurj':  and  that  in  the  present  case,  if  they  should  be 
of  opinion  that  the  original  taking  of  the  chaise  was  with  a 
felonious  intent  to  steal  it,  and  the  hirinp^  a  mere  pretence 
to  enable  him  to  effectuate  that  design,  without  any  inten- 
tion to  restore  or  pay  for  it,  it  would  fall  precisely  within 
the  principle  of  Pear's  case,  and  the  other  decisions  which 
had  been  made;  and  the  taking  would  amount  to  felony* 
For  if  the  owner  only  intended  to  give  the  prisoner  a  quali- 
fied use  of  the  chaise,  and  the  prisoner  had  no  intention  to 
make  use  of  that  qualified  possession,  but  to  convert  it  to  his 
own  use,  he  did  not  take  it  upon  the  contract^  and  therefore 
did  not  obtain  tb£.iasE£iLPQssession  of  it:  but  if  there  were  a 
bona  jide  hiring,  and  a  real  intention  of  returning  it  at  that 
time,  the  subsequent*  conversion  of  it  could  not  be  felony; 
for  by  such  contyact  ar^d^elivery  the  prisoner  would  have 
acquired  the  lawful  possession  of  the  chaise ;  in  which  case 
his  subsequent  abuse  of  that  trust  would  not  be  felony.  That 
as  to  there  being  no  proof  of  actual  conversion  in  this  case, 
it  was  not  necessary ;  but  the  jury  must  judge  of  it  from  the 
circumstances.  If  the  prisoner  had  staid  out  six  weeks,  or 
two  months,  and  on  his  return  had  offered  to  restore  the 
chaise  to  the  owner,  or  to  pay  him  for  it,  such  a  conduct 
would  have  been  evidence  of  an  honest  intention  at  the  time 
of  the  hiring:  but  there  was  no  account  given  of  it,  even 
up  to  that  moment:  that  therefore  raised  a  presumption 
against  the  prisoner  which  it  was  incumbent  on  him  to  re- 
pel: and  If  he  could  not,  the  jury  would  have  to  consider 
from  all  the  facts  in  proof.  Whether  the  taking  were  with  a 
felonious  intent  or  not.  If  it  were,  the  case  fell  directly 
within  the  principle  which  governed  that  of  Pear's,  from 
which  it  could  not  be  distinguished.  A  case  was  also  then 
mentioned  as  having  been  determined  very  lately  by  the 
Judges,  where  a  man  ordered  a  pair  of  candlesticks  from  a 
silversmith  to  be  sent  to  his  lodgings,  whither  they  were  sent 
accordingly,  with  a  bill  of  parcels,  by  a  servant;  and  the  pri- 
soner contriving  to  send  the  servant  back  under  some  pretence, 

kept 
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kept  the  goods  (a):  and  that  was  ruled  to  be  felony;  although  ch.  XVL  $  112. 
they  were  delivered  with  the  bill  of  parcels;  such  delivery  be-  Taking  on  bail- 
ing made  under  an  expectation  by  the  owner  of  being  paid  ^^^  ^nttra^^ 

the  money:  for  the  jury  found  that  it  was  a  pretence  to  pur- 

chase  with  intent  to  steal.    Finally,  the  question  of  intention  A^te,  s.  106. 
being  left  to  the  jury  in  the  principal  case,  they  found  the 
prisoner  guilty;  and  he  received  sentence  of  transportation 
for  seven  years. 

I  have  been  thus  particular  in  stating  the  above  cases,  be-       $  1134 
cause  they  contain  nearly  the  whole  of  what  can  be  said  on  f^^!^^^'' 
the  subject.    It  is  to  be  collected  from  them,  that  if  a  person 
obtain  the  goods  of  another  by  a  lawful  delivery  without 
fraud,  although  he  afterwards  convert  them  to  his  own  use,  i  Hale,  504. 
he  cannot  be  euilty  of  felony.    As  if  a  taylor  have  cloth  de-  J^^*  ^l^J^J^l*  ^^' 

1-  J  i_-  1         1       1  .  t_  •  •       Suuiidf.  25.  a. 

livered  to  him  to  make  cloaths  with;  or  a  carrier  receive  i  Hawk.  ch.  33. 
goods  to  carry  to  a  certain  place;  or  a  friend  be  entrusted  $  ^' 
•with  propmty  to  keep  for  die  owner's  use;  which  they  af- 
terwards severally  embezzle.    So  if  plate  be  delivered  to  a  i  show.  50. 
goldsmith  to  work  or  to  weigh,  or  as  a  deposit,  his  conver-  ^^**  ^• 
sion  of  it  will  not  be  felony.    But  if  such  delivery  be  ob- 
tained by  any  fraud  or  falsehood,  and  with  an  intent  to  steal; 
though  under  pretence  of  a  hiring,  or  even  a  purchase ;  if 
in  the  latter  case  no  credit  were  intended  to  be  given;  the 
delivery  in  fact  by  the  owner  will  not  pass  the  legal  posses- 
sion so  as  to  save  the  party  from  the  guilt  of  felony.    But  if 
the  property  were  intended  to  pass  by  the  deliver}^,  there 
can  be  no  felonious  taking. 

3.  I  come  now  to  the  last  consideration,  which  I  have  be-       §  114. 
fore  slightly  touched  upon;  by  what  acts  the  privity  of  con- -^''"O'  of  con- 
tract is  determined,  so  as  to  make  the  taking  of  the  party 
with  a  felonious  intent  a  new  taking  and  trespass,  even  after 
a  lawful  delivery  by  the  owner.    It  has  been  before  stated 
in  the  case  of  the  delivery  of  a  horse  upon  hire  or  the  like, 
that  if  the  delivery  be  obtained  bond  fide^  no  subsequent  i  Hale,  504. 
wrongful  conversion,  pending  the  contract,  will  amount  to 
felony.    But  even  in  such  case  if  the  hiring  be  limited  to  a  p^,.  l^^  Yiw- 

(a)  It  must  be  understood  that  the  prisoner  ran  away  with  them,  or  did  J"^"?^*!  ^^^J" 
some  other  act  to  denote  an  intention  of  withdrawing  himself  from  any  ac-  Jf-J"'  *^.  i^Sic 
count  for  them ;  and  that  no  credit  was  intended  to  be  g-ivcn  to  him ;  but «  ??E^q  *    o^**j 
that  it  was  meant  as  a  sale  for  ready  money  only.    Vide  Edwards's  case,  ^  *^^*  Sum.  233. 
ante, «.  106^ 

p^icular 
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Ch.  XVI.  §  114  particular  time  or  place,  and  after  that  time  be  expired,  or 
Afier  privity  of  the  party  arrived  at  the  proper  place  of  re-delivery,  he  ride 
mined.        ^'    ^^^7  With  the  horse,  and  convert  it  to  his  own  use,  it  will 

then  be  felony.  For  as  was  said  by  Gould  J.  in  Charlewood's 

Ante>  691.  case,  the  end  and  purpose  of  the  hiring,  for  which  the  deli- 
very was  made,  would  be  then  over.  And  as  it  has  been 
before  shewn  that  the  legal  possession  follows  the  right  of 
property,  as  soon  as  the  special  property  of  the  holder  is 
determined,  the  legal  possession  reverts  to  the  original  owner, 
in  the  same  manner  as  if  there  had  never  been  any  precedent 
delivery;  aftep  which  any  new  taking  by  the  party  for  his 
own  use  will  in  point  of  law  be  a  trespass ;  and  if  it  be  done 
with  a  felonious  intent  to  steal,  of  which  the  jury  are  to 
Antp,  68r.        judge,  will  amount  to  felony.    In  Tunnard's  case,  which  has 

been  mentioned  before,  where  he  had  borrowed  a  horse  in 
the  Isle  of  Ely  to  ride  three  miles,  instead  of  which  he  had 
ridden  the  horse  up  to  London  and  sold  it;  Raymond  C.  J. 
Serjt  Forster's  Denton  J.  and  Hale  B.  held  it  felony;  because *the  privity 
^^'  was  determined  after  he  had  ridden  further  than  the  agree- 

ment warranted:  but  if  there  had  been  no  such  agreement, 
the  privity  would  have  remained,  and  the  riding  away  would 
have  been  no  felony:  and  the  C.  J.  who  tried  him  having  left 
it  to  the  jury  to  consider.  Whether  the  prisoner  rode  away 
with  the  horse  with  intent  to  steal  it,  they  found  him  guilty. 

Perhaps  the  circumstances  of  that  case  would  have  war- 
ranted the  finding  of  the  jury,  that  the  original  hiring  was 
a  mere  pretence  to  steal  the  horse,  and  therefore  that  the 
original  taking  was  felonious.    At  any  rate  these  cases  pro- 
ceeded upon  an  express  limitation  as  to  time  or  use  of  the 
lawful  possession  of  the  bailee,  and  a  subsequent  unlawful 
conversion  with  intent  to  steal,  taken  up  after  the  determi- 
nation of  such  prior  lawful  possession. 
Letipb'8  case,         Elizabeth  Leigh  was  indicted  at  Wells  assizes,  in  the 
WeW's^m-      summer  of  1800,  for  stealing  various  articles,  the  property  of 
LordEldon,      Abraham  Dyer.    It  appeared  that  the  prosecutor's  house, 
^f  ^"a    •        consisting  of  a  shop  containing  muslin   and  other  articles 
found  that  one     mentioned  in  the  indictment,  was  on  fire;   and   that  his 
«Ao  agsisted  in   neighbours  had  in*  general  assisted  at  the  time  in  removing 
^oodf/nrmafi-e^^  goods  and  stock  for  their  security.    The  prisoner  pro- 
i»/M>^rwflc<rtorbably  had  removed  all  the  articles  which  she  was  charged 

with 
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with  having  stokn  when  the  prosecutor's  other  neighbours  Ch.  XVI.  $  II*. 
were  thus  employecL     And  it  appeared   that  she  rcmoved  4/\f  privity  of 

r  i_  1-     •       i_  r.u  .  J  bailrrvent  deter. 

some  of  the  muslin  m  the  presence  ot  the  prosecutor  and  un-  ^uned. 
der  his  observadon.  thouc:h  not  by   his  desire.    Upon  the*"777 — ,.    , 

J  ij-  t_  •  Lj-j^i-^  vftthout  hiM  de. 

prosecutors  applying  to  her  next  morning,  she  denied  that  tire,  and  vsho  af- 
file had  any  of  the  things  belonging  to  him;  whereupon  he  ^^^j^^*^^' 
obtained  a  search  warrant,  and  fovmd  his  property  in  lisx  having  them,  yH 
house:    most  of  the   articles   artfully  concealed   in  various '^^ ^^^^^ ^^*' 

rry%      •  r        -^  ^  m        V       •  11       lyatfirtt^and 

ways.   The  jury  found  her  guilty:  but  it  was  suggested  ih2itthattheevirm' 
she  oricnnally  took  the  articles  with  an  honest  purpose,  as  '««'«<"»  '^  convert 

,  .   1.  1     ,    1  11  t  111         .      them  came  on  the 

her  neighbours  had  done,  and  that  she  would  not  otherwise  taierafierv)ardt; 

have  taken  some  of  them  in  the  presence  and  under  the  view  ^^^  ^  larceny. 

of  the  ]Ht)secutor;  and  that  therefore  the  case  did  not  amount 

to  felony.    The  jury  were    instructed,   that,   Whether   she 

took  them  originally  with  an  honest  intent  was  a  question 

of  fact  for  their  consideration;  that  it  did  not  necessarily 

follow   from   the   circumstances    mentioned,  that   she   took 

them  with  an  honest  intent.    But  even  if  they  were  of  that 

opinion,   yet  that  her  afterwards   hiding  the    goods  in  the 

various  ways  proved,  and  denying  that  she  had  them,  in 

order  to  convert  them  to  her  own  use,    would  still  support 

the  indictment.    The  jury  found  her  guilty;  but  said,  that 

in  their  opinion,  when  she  first  took  the  goods  fix>m  the  shop 

she  had  no  evil  intention,  but  that  such  evil  intention  came 

upon  her  afterwards.    And  upon  reference  to  the  judges,  in 

Michaelmas  term  1800,  all  (absent  Lawrence  J.)  held  the 

conviction  wrong:  for  if  the  original  taking  were  not  widi 

intent  to  steal,  the  subsequent  conversion  was  no  felony,  but 

a  breach  of  trost. 

There  are  however  some  tortious  acts  before  the  regular        ^ii< 
completion   of  a  contract,   on  which   goods   are   delivered,  ^y  tortious  con 
which  may  determine  the  privity  of  it,  and  amount  in  law '^''^^^*^'"^ 
to  a  new  taking  from  the  possession    of  the   owner.    This 
principle  furnishes  the  well-known  distinction  in  the  carrier's 
case  (a)y  which  seems  to  stand  more  upon  positive  law,  not 
now  to  be  questioned,  than  upon  sound  reasoning. 

If  a  man  deliver  goods  to  a  carrier  to  carry  to  a  certain  i  nale,  S^i. 

place,  and  he  carry  them  away,  it  is  no  felony:    otherwise,  i*  1  Hawk.  d\  33. 

8.  5.  7' 

(a)  Admitted  to  be  law  in  all  the  cases  where  the  question  has  been  can-  ^  ^"^^'  ^^^• 
vasscd. 

he 
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Ch.  XVI.  5 115.  he   have   a  bale  or  trunk   with   goods   delivered   to   him, 

^li^t^iJT'  ^^  ^^  ^^^  *^  ^^  ^^  trunk,  and  take  and  carry  away  the 
bailmtnt,  goods  with  intent  to  steal  them.    So  if  he  cahy  the  whole 

suundf.  25.       P^^  ^  *^  P^^^  appomted,  and  then  cany  it  away  with  intent 

1  Bftc.  Abr. 557.  to  Steal  it;  this  is  a  felonious  taking  by  the  book  of  13  £d. 

2  MrsiT-m  "^  ^"  ^^^  *^  delivery  had  taken  effect,  and  the  privity  of  the 

bailment  was  determined.  But  that  must  be  intend^,  says 
Lord  Hale,  where  he  carries  them  to  the  placcy  and  delivers 
or  lays  them  dovm;  for  then  his  possession  by  the  first  delivery 
is  determined,  and  the  taking  afterwards  is  a  new  taking* 

It  appears  at  first  sight  ^urd  to  say,  that  if  die  carrier 
never  carry  the  package  to  the  place  appointed,  but  seU  the 
whole,  it  shall  not  be  fdony;  but  that  if  he  take  out  a  part  of 
the  goods  only,  it  shall  be  so.  Yet  the  distinction  is  well  set- 
tled; for  the  carrier  is  trusted  with  the  carriage  of  it  in  that 
condition;  and  if  the  package  be  lost,  stolen,  or  taken,  he  is 
answerable ;  and  therefore  his  conversion  is  a  breach  of  trust 
for  which  the  owner  may  recover  the  value  of  the  whole  in 
damages.  But  to  constitute  larceny  there  must  be  an  unlaw- 
ful taking  and  trespass;  and  up  to  the  moment  of  his  part- 
ing with  the  whole  package  his  possession  is  lawful,  and  he 
has  no  imlawful  possession  afterwards  whereby  to  constitute 
a  new  taking,  unless  he  break  the  package,  or  sever  part 
of  the  commodity  from  tfie  rest  whUe  it  continues  in  his 
possession. 
Kel.  81,  82.  It  is  true  that  Kel3mge,  in  mentioning  this  case  of  a  car- 

rier who  took  goods  to  another  than  die  appointed  place, 
where  he  opened  the  packs,  and  took  all  the  goods  and  con- 
verted them,  which  was  ruled  to  be  felony,  puts  the  prin- 
ciple of  the  determination  on  a  far  different  footing:  not  as 
It  is  stated  in  other  books  because  the  privity  of  the  bail- 
ment was  thereby  determined,  but  because  his  subsequent  act 
of  carrying  the  goods  to  another  place^  and  there  opening  and 
disposing  of  them  to  his  own  use^  declareth  that  his  intent  origin 
nally  was  not  to  take  the  goods  upon  the  agreement  and  contract 
of  the  party ^  but  only  with  a  design  of  stealing  them*  There 
may  indeed  be  evidence  of  such  a  previous  intent,  sufficient  to 
warrant  such  a  conclusion  in  point  of  fact:  and  whether  the 
Fide  4  BUc  particular  evidence  in  that  case  were  of  such  a  nature  does 
Com.  230.         not  appear:    but  if  that  inference  may  be  drawn  fix)m  the 

mere 
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mere  fact  of  the  carrier's  embezzling  the  goods,  tfiere  is  ap  Ch.  XVI.  %  115. 
end  of  the  distinction  at  once  as  to  the  case  of  breaking  the  ^y  -ortiou*  cem- 
package  and  taking  out  the  goods*    For  if  the  taking  of  part  '^u^enr  "^ 

of  the  goods  out  of  the  package  be  evidence  of  the  carrier's "^ 

having  originally  intended  to  take  the  goods,  not  upon  the 
agreement,  but  with  intent  to  steal  them,  a  fortiori  the  taking 
the  whole  package  of  goods  itself,  whether  broken  or  not,  and 
converting  it,  must  be  evidence  of  such  an  intent:  and  so  in- 
deed Kelynge  himself  admits  .The  same  reason  is  also  adopted  Kel  83. 
in  the  judgment  on  Pear's  case ;  but  it  is.  quoted  from  Ke«  Ante^  687. 
lynge,  and  must  stand  on  his  authority.     But  all  other  writ- 
ers, as  far  as  I  can  find,  have  put  this  case  upon  the  same 
footing  as  Lord  Hale ;  namely,  that  the  privity  of  contract 
is  determined  by  the  act  of  breaking  the  package  which  makes 
him  a  trespasser;  in  which  case  the  taking  the  whole,  or  apart 
of  the  contents,  makes  no  difference,  as  some  have  sup-  Post.69$. 
posed. 

At  the  sessions  at  the  O.  B.  before  Mich.  T.  1701,  the  MS.  Tracy,  Ssr 
case  was,  that  a  woman  trusted  a  porter  to  carry  a  bundle  *^*'^*®"> 
for  her  to  Wapping,  and  went  with   the  porter;   and   in 
going  to  the  place,  the  porter  ran  away  with  the  bundle, 
which  was  lost:  and  being  tried  for  felony  upon  this  fact, 
Holt  C.  J.  directed  the  jury,  that  if  they  thought  that  the 
porter  opened  the  bundle  and  took  out  the  goods,  it  was  fe- 
lony, and  they  ought  to  find  him  guilty:  and  he  thought 
that  the  fact,  as  above  stated,  was  evidence  of  it.     With 
submission  to  so  high  an  authority,  it  may  fairly  be  doubted 
whether  there  were  sufficient  evidence  before  the  jury  upon 
this  statement  to  warrant  them  in  finding  that  the  porter 
opened  the  bundle  and  took  out  the  goods;  although  we 
may  suspect  with  great  probability  that  such  was  the  case. 
A  different  ground  for  the  determination  is  suggested  in  ano- 
ther MS.;  namely,  that  all  the  circumstances  of  the  case2MS.  Sum  233; 
shewed  that  the  porter  took  the  bundle  at  the  first  with  an 
intent  to  steal  it.     In  Wynne's  case  there  was  express  evi- 
dence of  the  box  having  been  opened  by  him  (a).     And  so  Ante,  664, 
there  was  in  Daniel  Jones's  case,  who  was  the  prosecutor's  Jones's  case, 
porter,  and  had  the  goods  delivered  to  him  to  carry  to  a  sess.  Pap. 

1  Leach,  463.  n^ 
(a)  There  too,  tlie  prisoner,  a  few  days  afterwards  denied  havin^j^  ever  ' 
stccn  the  prosecutrix  OP  the  thingp,  or  having  driven  tho  coach  at  the  time. 

4  U  wharf 
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Ch.  XVI.  $  115.  i^harf  to  be  shipped:  And  in  anotlier  similar  case  of  John 

Jiy  tortioutcon. .  Sears,  at  the  O.  B«  1  r89.    And  the  like  occurred  in  the  case 

lai/ment.    '"^    ^^  William  Bass,  though  the  judgment  did  not  turn  on  that 

Z fact.     Another  ffround  for  the  iirst«mentioned  case  of  the 

Ante,  566.  °       , ,  *.   ,      »     ,         .      , 

porter  was  suggested  by  some  of  the  judges  m  the  argument 

of  Pear's  case^  as  a  matter  worthy  of  consideration,  namely, 
that  the  bundle,  though  delivered,  being  intended  to  con« 
tinue  in  the  owner's  presence,  was  in  point  of  law  in  her 
possession;  upon  which  I  have  before  ventured  to  offer  a  few 
observations  which  I  see  no  reason  to  retract. 

The  separation  of  part  of  the  goods  delivered  from  the 

rest  with  a  felonious  intent  seems  however  to  be  material 

where  they  are  delivered  as  one  entire  body  or  mass,  though 

no  case  or  package  be  broken ;  because  such  an  act  equally 

MS.  Tracy,  60.  evinces  a  determination  of  the  privity  of  contract.     Thus 

tT^I  Id"  ^^'  ^  *  miller  steal  part  of  the  meal,  though  the  com  were 

delivered  tohim  to  grind;  yet  this  being  taken  out  from  the 
rest  is  felonv. 

J  116.  Upon  the  whole  of  this  head  of  delivery  by  the  owner,  it 

Coneiiaion,  appears  that  several  questions  may  arise  for  the  consideration 
of  the  court  and  jury. 

1.  Whether  the  delivery  in  fact  to  the  prisoner  transfer- 
red the  legal  possession  to  him,  or  whether  it  remained  in 
the  owner? 

2^  If  the  legal  possession  were  intended  to  be  transferred, 
but  not  the  absolute  property,  whether  such  delivery  were 
obtained  fraudtilently,  and  with  intent  to  steal  the  pro- 
perty? Or, 

3.  If  obtained  without  such  intent,  whether  the  privity  of 
contract  were  auan  end  at  the  time  of  the  conversion,  so  as 
to  amount  to  a  new  taking  and  trespass? 

The  consequences  in  each  of  these  several  alternatives  have 
been  already  stated. 

8,  Upon  a  Taking  through  Necessity. 

§  1 17.  Th^last  excuse  or  more  properly  palliation  which  is  some- 

Onneceasity.    times  Urged  upon  prosecutions  of  this  nature  is  that  the  thing 

1  Hawk.  cii.  33.  taken  was  for  necessary  food  or  cloatbing  for  the  body,  in  or- 
8. 20.  ^|gj. 
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• 

der  to  preserve  life.    This  can  never  be  admitted  as  a  legal  Ch.  XVI.  J 117 
defence  in  a  country  like  this,  where  such  humane  laws  pre-  On  a  taking  h 
vail  for  the  care  and  maintenance  of  the  poor.    Even  if  the       »gcgw> 
case  existed  in  fact,  it  would  in  truth  be  but  litde  excuse 
that  the  party  preferred  this  method  of  satisfying  his  neces- 
sity, rather  than  apply  to  the  persons  charged  with  carrying 
those  laws  into  execution,  because  perhaps  of  some  trouble 
or  apprehension  of  reproof.     Yet  still  in  apportioning  the 
punishment,  the  Court  will  have  a  tender  regard  to  cases  of 
real  titecessit}*,  which  may  and  do  sometimes  exist  under  the 
best  regulated  governments.    A  false  sense  of  shame  has 
sometimes  tempted  persons,  other^vise  well  disposed,  to  the 
commission  of  these  offences.    Sometimes,  it  is  to  be  feared, 
they  have  been  driven  to  it  by  the  cruel  and  unfeeling  con- 
duct of  others,  who  are  in  such  instances  more  just  objects  * 
pf  severity  than  the  unhappy  sufferers. 

Of  Larceny  or  Robbery  from  the  Person. 

Having  in  the  preceding  part  of  this  chapter  treated  so  $  118. 
largely  of  the  component  parts  of  the  crime  of  larceny,  it  Introductiqn. 
will  only  be  necessary  to  shew  by  what  additional  circum- 
stances that  crime  is  aggravated  when  the  property  is  taken 
from  the  person.  For  what  has  Seen  before  said  of  the  ne- 
cessity of  a  taking  and  carrying  away,  of  what  goods,  from 
what  person,  by  whom,  and  with  what  intent,  will  equally 
apply  to  the  present  subject;  any  occasional  particularities 
applicable  to  those  heads  of  inquiry  having  been  respectively 
noticed  at  the  time  in  the  general  view  of  them.  The  ge- 
neral crime  then  of  larceny  from  the  person  may  be  aggra* 
vated  in  two  different  manners.  1st,  Where  the  thing  is 
taken  from  the  person  privately  -without  his  knowledge. 
2d,  Where  the  person  from  whom  it  is  taken  is  put  in  fear 
at  the  time,  or  the  taking  is  accompanied  with  circumstances 
of  violence^  threat^  or  terror ^  which  are  sufficient  grounds 
for.  presuming  fear;  in  which  case  it  assumes  the  denomina- 
tion of  robbery.  I  shall  at  present  confine  myself  to  the  first 
of  these  offences. 


jzii 
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Ciametiecret^.y     This  ofFence  is  derived  from  the  stat*  8  EUz.  c.  4.  which 

,^_____  reciting  that,  ^  whereas  certain  evil  disposed  persons,  com- 

$  119.       **  nionly  called  cut  purses  or  pick  purses,  but  indeed  by  the 

SEUz  c.  4.       u  laws  of  this  land  very  felons  and  thieves,  do  confeder  to- 

Ciam  a  secrete'  ,  -^       ,  ,  .  •        i. 

**  gether,  making  among  themselves  as  it  were  a  brother- 
*^  hood  or  fraternity  of  an  art  or  mystery  to  live  idly  by  die 
**  secret  spoil  of  tfie  good  subjects  of  this  realm;  and  as 
**  well  at  sermcMis  and  preachings  of  the  word  of  God,  and 
"  in  places  and  times  of  doing  service  and  common  prayer, 
"  in  churches,  chapels,  closets  and  oratories,  and  not  only 
**  there,  but  also  in  the  Prince's  palace  and  presence,  and 
**  at  the  places  and  courts  of  justice,  and  at  the  times  of 
^^  ministering  of  the  laws  in  the  same,  and  in  fairs,  mar- 
'  ^  kets,  and  other  assemblies  of  the  people,  and  at  the  time 
^^  of  doing  execution,  &c.  do,  without  regard  to  any  place, 
"  time,  or  person,  &c.  under  the  cloak  of  honesty  by  their 
^  outward  apparent  countenance  and  behaviour,  subtilly, 
"  privily,  craftily,  and  feloniously,  take  the  goods  of  divers 
"  subjects  from  their  persons  by  cutting  and  picking  their 
"  purses,  and  other  felonious  slights  and  devices,"  &c.  en- 
acts (s.  2.),  ''  That  no  person  or  persons  indicted  or  ap- 
**  pealed  for  felonious  taking  of  any  money,  goods,  or'chat- 
**  tels  from  the  person  of  any  other  prhilif  without  his  know^ 
"  ledg€y  in  any  place  whatsoever;  and  thereupon  found  guil- 
**  ty  by  verdict,  or  shall  confess  the  same  upon  his  or  dieir 
**  arraignbient,  or  will  not  answer  direcdy  to  the  same,  or 
"  shall  stand  wilfully,  &c.  mute,  or  challenge  peremptorily 
**  above  20,  or  shall  be  upon  such  indictment  or  appeal  out- 
"  lawed,  shall  be  admitted  to  the  benefit  of  clergy,  and  shall 
"  suflFer  death,"  &c, 

^  120.  ^*  '^^^  statute  is  confined  to  him  who  actually  commits  the 

Offender*  toUhin  fact,  and  extends  not  to  accessaries  before  or  after,  nor  even 
i  H  r  529  5S7  ^^  those  who  are  present  aiding  and  abetting.  And  there- 
2  Halel  366.  fore  where  several  were  indicted  for  the  fact,  Raymond 
2MS.Sum.27l,  c^  J.,  Denton  J.,  and  Comyns  B.  directed  him  only  who 
steward's  case,  took  the  goods  to  be  found  guilty  of  the  privately  stealing^ 
Sis^B^^^^'t       ^^^  ^^^  others  of  the  single  felony;  which  latter  accordingly 

Fost  356.  418.  Rex  v.  Baynes  and  others,  O.  B.  April  1731,  Scrjt.Forstcr's  MS-  (wJe  tamea 
S.  C.  1  Leacb,  9-  Bomewhat  different).    MS.  Tracv,  234^ 

had 
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had  their  clergy.  This  was  so  ruled  by  the  advice  of  all  the  Ch.  XVI.  $  120. 

Judges:  and  such  is  the  constant  practice  at  the  O.  B.  and^'^^'l'f.*^*'^^/ 

on  the  circuits.    Wherefore  if  there  be  an  accomplice  pre 

sent,  and  it  cannot  be  told  which  of  them  took  the  goods^  nei- 

dier  can  be  convicted  of  the  capital  part  of  the  charge.  But  in 

Henry  Sterne's  case,  for  taking  the  Duke  of  Beaufort's  George  Sterne's  case, 

privily  fh>m  his  person,  the  Recorder,  who  in  the  presence  ^737'  s^j^  p^p^ 

of  three  Judges  laid  down  the  same  rule,  yet  left  it  to  the  No.  7I7. 

.  2  Leach  531 

jury  to  consider,  Whether  the  possession  of  the  George  by  the  * 

prisoner,  recently  after  the  loss,  were  not  evidence  that  he 

was  the  person  who  took  it:   but  the  jury  only  found  him 

guilty  of  the  simple  larceny.  In  a  prior  case  however  Ejrre  B.  Mary  &  Bridget 

Isud  no  stress  on  this  circumstance,  but  directed  an  acquittal  q^^  \p^i7^* 

of  the  prisoners  as  to  the  capital  part  of  the  charge,  both  be-  cor.  Eyre  B. 

ing  present  at  the  fact,  which  happened  while  the  prosecutor    ^^**^"»  *'^^* 

was  asleep  for  about  10  minutes;  though  immediately  after  he 

•awoke,  the  watch  which  had  been  taken  fit)m  his  fob  during 

that  interval  was  found  on  one  of  the  prisoners. 

2.  There  must  be  an  actual  taking  from  the  person;  taking  '^^^i^gfiom  the 
in  his  presence  is  not  sufficient,  as  it  is  in  robbery.  2  Hale,  366. 

3.  The  stealing  of  notes,  &c  is  within  the  statute.  h.viie,  p.  59a  & 

4.  The  goods  stolen  must  be  above  the  value  of  12^.;        Value. 
otherwise  clergy  is  not  ousted,  as  in  robbery:  for  die  statute^  H*^<^>  ^29. 
was  not  intended  to  alter  the  nature  of  the  crime,  but  only  '  ^ 
to  exclude  clergy,  where  it  was  before  necessary  to  pray  the 

benefit  of  it. 

5.  The  next  and  principal  consideration  is  what  shall  be       $  121. 
understood  by  the  terms  "  privily  without  his  knowledge ;^^  Taking  privily/ 
and  this  affords  two  objects  of  inquiry. 

1.  What  sort  of  a  taking  is  meant  as  contra£stingiushed 
from  a  taking  by  force? 

2.  What  sort  of  persons^  in  respect  of  the  manner  in  which 
they  are  circumstanced  at  the  timey  are  within  the  proteC' 
tion  of  the  statute? 

1.  Any  sort  of  secret  or  sudden  taking  fknn  the  person,  W?iat  a  taking 
without  putting  him  in  fear,  and  without  terror  or  open  vio-^jJ^'„^^'^ 
lence,  seems  widiin  the  act;    though  some  small  force  be 
U9ed  by  the  tliiqf  to  possess  himself  of  the  propert}^;  provided 

there 
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Ch.  XVI.  $121.tliere  be  no  resistance  by  the  o^vner,  or  injury  to  his  person; 
^^'"^J^J^/^^^h  and  the  circumstances  of  the  case  shew  that  the  thing  was 

ttat.  8  Eliz.  c.  4.     ,  ,  .  .  1  ,  . 

taken^  not  so  much  against  as  without  his  consent. 

StcH-ard's  ca*e  !„  St.'ward's  case  it  was  ruled  by  Holt  C.  J.  that  snatchinc 
3690,  2  MS.  a  uat  and  wig  \\X)\\\  the  head  ot  a  person  waikmg  in  the  street 
Sum.  2iv.  citps  ^yj^g  no  robbci-v,  because  the  party  was  not  put  in  fear;  but 

Chappies  notes.  .  "  ^       .,.       ,'  ....        ^,        , 

1  Hawk.  ch.  35.  "^^^  *'  was  cUm  et  stcrvte  withm  die  statute  8  Lliz,  Yet  die 
*•  ^'  snatching  of  a  hat  from  a  man's  head  is  put  by  Hawkins  a» 

an  instance  of  an  open  larceny  in  contradistinction  to  clam  et 

2  MS.  Sum.  26r.  secrefe*    But  Y.ues  J.  thought  that  perhaps  the  doing  it  in  a 

street  or  crowd,  where  the  thief  might  not  easily  be  distin- 
Danby's  case,  guishvd,  might  make  the  difilT?nce.  So  in  Danby's  case  it 
1713  ^^  ^^  holden  by  Trevor  and  E}Te,  that  snatching  a  bimdlc 
2  MS.  Sum.  26r.  from  a  woman  in  the  street,  and  running  away  with  it,  was 

a  taking  c/am  et  secrete  from  the  person.    In  that  case  the  re- 
coixl  of  Steward's  c^se  above  mentioned  was  produced.  And 
Corbelt's  case,  in  Corbelt's  case,  O.  B.    8th  July  1713,  tb.re  was  the  like 
*^  determination  by  Price  and  E}Te  J.  In  all  diese  cases  a  de- 

gree of  force  must  have  been  used;  but  die  circumstances 
shewed  that  the  propertv-  was  taken  rather  without  than 
against  die  consent  of  the  several  owners ;  rather  by  means 
of  the  surprise  and  slight  of  hand  than  by  open  violence  or 
terror.  But  it  does  not  appear  whether  any  of  those  persons 
whose  property  was  so  taken  were  themselves  eye  witnesses 
of  the  fact,  so  as  to  perceive  die  object  of  the  thief  at  the 
moment  of  the  act;  though  certainly  there  must  have  been 
a  consciousness  of  it.  I  mention  this,  because  in  Brown's 
case,  where  the  prisoner  took  the  prosecutor's  watch  out  of 
his  pocket  while  sleeping,  but  who  was  thereby  awakened 
just  at  the  instant,  and  caught  at  his  watch,  but  missed  it. 
liotham  B.,  with  the  advice  of  Aston  J.,  left  it  to  the  jury 
whether,  under  the  circumstances  of  die  case,  they  would 
acquit  the  prisoner  of  privately  stealing,  &c.  and  find  liim. 
guilty  of  die  simple  larceny;  as  it  could  not  be  well  said  to 
l>e  privotehj  stealing,  when  the  prosecutor  had  seen  part  of 
the  fact.  In  Baker's  case,  O.  B.  178v'?,  and  in  Macauley's  case 
at  the  same  session,  the  prisoners,  who  had  snatched  property - 
in  the  one  instance  from  the  head  of  die  owner,  and  in  the 
other  jfrom  his  hands,  as  they  wxre  respectively  walking  in  the 
street,  but  v.  ithout  sj^eaking  to  them  or  touching  or  stopping 

them. 


Brown's  case, 
O.  B.  about 
1777,  Scijt. 
Forstcr's  MS. 


Baker *s  case, 
1  Lca^b,  324. 
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thetn,  were  respectively  indicted  for  robber}',  and  acquitted,  Ch.  XVI.  $  121. 
by  the  direction  of  the  Court,  of  the  capital  part  of  the  charge ;  Clam  et  a^artti 
without  any  intimation  that  their  offences  were  indictable  J**^*^  • 
under  this  statute.    And  in  Plunket  Homer's  case,  upon  a  Homer's  case, 
simitar  charge,  where  the  property,  an  umbrella,  was  snatch-  ^.^^  Butier  J.    * 
ed  suddenly  out  of  the  prosecutrix's  hand,  as  she  was  walk-  ami  Thomson  B. 
ing  ak>ng  the  street,  the  Court  said  that  it  had  been  ruled 
there  about  80  years  before  \^y  very  high  authority,  that  the 
snatching  any  thing  from  a  person  unawares  constituted  a 
robbery;    but  the  law  was  now  settled,  that  unless  there 
were  some  struggle  to  keep  it,  and  it  were  forced  from  the 
hand  of  the  owner,  it  was  i}ot  so.     And  they  said  that  this 
species  of  larceny  seemed  to  form  a  middle  case  between 
stealing  privately  from  the  person  and  a  taking  by  force  and 
violence.     The  same  distinction  had  been  taken  before  in 

Chick's  case,  O.  B.  December  1781.     Certain  it  is,  that  all  Chick's  case, 

'1*1 
open  larcenies  from  the  person,  as  contradistinguished  from  gj^'s  Sun,  071 

a  stealing  privily  without  the  party's  knowledge,  are  within 
the  benefit  of  clergy,  except  robberies  and  such  larcenies  as 
are  committed  in  dwelling-houses  under  particular  circum« 
stances,  which  have  been  before  spoken  of.  Ante,  623,  &c 

But  in  no  case  where  the  property  is  obtained  by  any 
struggling  or  violence  to  the  person  does  the  offence  fall 
within  this  statute;  as  is  shewn  more  particularly  hereafter;  Post  708,  &c. 
when  it  may  also  be  more  properly  considered  what  is  a  suffi- 
cient force  to  constitute  a  robber}-. 

2.  The  next  point  of  consideration,  which  is  intimately       §  122. 
blended  with  the  preceding,  is,  Whether  it  be  necessary  that  ^pon  •whom  the 
the  person  upon  whom  this  offence  is  committed  should  be  ^£^"^^j^^^^ 
capable  of  knowledge  at  the  time  of  the  fact?    It  was  for- 
merly holden  that  persons  asleep  or  drunk  were  not  Avithin 
the  protection  of  the  act,  which  speaks  of  places  of  public 
resort  and  the  like,  where  persons  were  supposed  to  use  or- 
dinary caution,  and  not  expose  themselves  by  carelessness  or 
misbehaviour  to  these  accidents.     Upon  this  idea  the  case  Exrelatione. 
of  a. man  was  ruled  at  the  O.  B.  by   Aston  and  Gould, iV^n-^n     » 
JusUces;  m  which  it  appeared  that  the  prosecutor  returning  and  Seijt  For- 
home  from  Vauxhall  one  niffht,  and  beinc:  either  fatixrued  or  ^1^**'^  ^^• 

.      ,.  r  11       1  r    1      1         1  ^,r  .  The  statute  ex- 

m  hquor  fell  asleep  on  one  of  the  benches  on  Westminster  tends  not  to  one 

bridge, '^""^  o^<^oslcep 

^  '  in  t'le  streets. 
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ch.  XVI.  $  122.  bridge,  in  which  situation  the  prisoner  stole  his  silver  buckles* 
Clam  et  secret^  This  was  then  ruled  not  to  be  a  private  taking  within  the 
J*  a.      ^ic  ^^^.  £qj.  j^  ^^  gg^jj  ^i^j^^  ^j^g  statute  meant  only  to  protect, 

persons  going  about  their  lawful  business  in  particular  situa- 
tions mentioned  therein,  and  not  such  idle  loitering  persons 
as  were  lying  about  in  the  streets.     And  the  same  point  was 
R.  V.  Reading    afterwards  ruled  by  Hotham  B.  upon  the  authority  of  the 
Dec.  17781  ibid  former  case,  and  of  another  which  he  mentioned  in  the  in- 
(s.c.iLeaeh,  stance  of  a  hackney  coachman,  whose  pocket  was  picked 

while  he  was  asleep  lA  his  coach.     Yet  subsequent  cases 
more  solemnly  considered  have  put  a  more  enlarged  construc- 
tion upon  the  statute  in  this  respect;  to  protect  all  pers(ms  at 
least  who  have  not  exposed  themselves  to  such  a  loss  by  their 
own  negligence  or  misbehaviour. 
Brannv's  case,       William  Branny  was  indicted  for  privately  stealing  from 
A^'i^'rae'^c™!  ^^^  person  of  Hugh  M^Guinar  43  guineas  and  13  half-gui- 
Builcr  J.  '         ncas.     The  prosecutor  was  an  illiterate  Irish  drover,  who 
M  ^  Buiier  J.    g^j^  cattle  at  Ravinfflass  fair;  where  the  priscmer,   a  total 

Jhtchng  another's  o  -        a  r    y  -  .  i- 

p^xz-ct  in  the  U^f^h' Sir  linger  to  him,  got  acquamted  with  him  under  pretence  ot 
K-j.r ,  who  wrtj    beinc:  his  countryman;  and  havine  wormed  out  of  him  that 

(T.-  lie  hut  znsen-  °  •       j   i.  r      %.-  i         .  •  i 

si",  drunk,  held  hc  had  received  his  money  for  his  cattle,  the  prisoner  and 
%:::,:tn  the  sta-    two  of  his  compauions    followed  him  to   Calder  bridce. 

tiitv ,'  the  perton        ,  r  •  •      •        i  i    •  •  •      , 

A,."7>2^^<(?»f>wfl'£  Inere  the  prisoner  insisted  on  lying  with  the  prosecutor, 
drunih.'thearti.y^'lyi^ly  he  did;  but  the  latter  havinff  put  his  money  in  his 

fee  nf:  he  prison' p  ,  ,   »  ,  .  .  *^  '  i  .     r       i^  ^' 

tr  fir  that  pur  J  lob,  and  iastened  a  pm  across  it,  preserved  it  for  that  time. 
^*^-  The  next  morning  the  prisoner  and  his  companions  got  up 

before  the  prosecutor,  and  had  breakfast  ready  when  he 
came  down  stairs.  They  all  breakfasted  together;  and  then 
the  prisoner  and  his  companions  proposed  to  have  some 
brandy ;  and  accordingly  they  had  a  great  quantit}%  out  of 
which  it  was  contrived  that  the  prosecutor  should  drink  half; 
with  which  he  was  so  intoxicated  that  the  landlord  and  his 
wife  proposed  putting  him  to  bed,  but  the  prisoner  and 
his  companions  said  they  would  take  him  away  with  them ; 
and  accordingly  they  put  him  on  a  horse  and  carried  him 
about  300  yards  from  the  house,  where  the  prisoner  picked 
his  pocket  of  his  money  without  his  knowledge,  and  left 
him  in  the  road.  The  jury  found  the  prisoner  guilt}' ;  and 
also  found  that  at  the  time  when  he  took  the  money  the 
prosecutor  was  awake,  but  insensibly  drunk*     The  case  was 

reserved 
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reserved  for  the  Judges  to  consider.  Whether,  under  the  cir-  Ch.  XVI.  $  122. 
cumstances,  the  prisoner  were  guilty  of  a  capital  oSenctCiamft  tecreti 
within  the  act?  On  the  first  day  of  Mich.  T.  1786,  nine  *-^  i^**''  ®^^'^- 

Judges  being  present,  they-  all  held  the  conviction  proper. 

Five  of  them  held  that  die  statute  extended  to  all  cases  (Lord  Lough- 

where  goods  were  stolen  from  the  person  of  another  with-j^J^^^ji'^^j^^J^ 

out  his  knowledge,  whether  he  were  awake  or  asleep,  drunk  BuUer,  and 

or  sober,  &c.    The  other  four  then  thought  that  it  did  not  ^^**^*  '"'^ 

extend  to  the  case  of  a  man  who  was  asleep,  but  only  to 

cases  where  some  craft  or  cunning  was  used  by  the  prisoner : 

But  on  accountof  the  craft  and  artifice  used  by  the  prisoner 

in  this  instance,  they  all  agreed  that  his  conviction  wasPoit706. 

proper.    Gould  J.  said  that  the  prisoner's  whole  conduct 

was  infraudem  legis. 

At  the   same   meeting   the   case   of   John   Thompson  Thompson's 
was  also  taken  into  consideration.     He  was  indicted  for  ^^  AmAT^ 
privately  stealing  from  the  person  of  Jonathan  Simpson,  cor.  Heath  J. 

without   his   knowledge,   a   silver  watch.     The   property  ^^'j^S.jud! 
was  proved  to  have  been  taken  by  the  prisoner  from  the  (S.  C.  2  Leach, 
person  of  the  prosecutor,  a  master  of  a  ship  then  lying  '^^^^tterofa 
the  river  Tyne,  whikt  he  was  asleep  in  his  cabin,  private-  veuel  atleep  in 

ly  and  without  his  knowledge.    He  was  convicted,   wid  ^' AJjf SJ Vo- 
Heath  J.  passed  sentence  of  death  on  him.    But  the  coimsel  tectioH  ^the  act. 
fi3r  the  prosecution  very  candidly  producing  a  case  decided 
at  Durham  some  years  before,  wherein  it  was  ruled  that  the 
statute  did  not  extend  to  persons  asleep,  the  case  was  reser- 
ved for  the  opinion  of  the  Judges.    Upon  the  consultation 
at  this  time  the  cases  which  I  have  before  mentioned  were 
quoted  and  considered:  but  the  five  Judges  above  named 
held  the  conviction  to  be  proper  against  the  other  four  upon 
the  grounds  mentioned  in  the  last  case:  so  the  case  was  ad- 
journed to  Hil.  T.  1787,  and  again  to  Easter  term  succeed- 
ing, when  all  the  Judges  agreed  that  the  conviction  was  pro- 
per.   And  this  is  now  the  received  construction.    For  in  Wlllan's  case, 
Willan's  case,  who  picked  the  pocket  of  a  waggoner  sleep- ^^J^j^^^^^' 
ing  in  the  stables  of  an  inn-yard  while  his  horses  were  feed-  Recorder, 
ing,  the  same  objection*  being  taken  as  to  the  construction  ^^^^^% 
of  the  act,  the  Court  said  that  whatever  notions  might  iov'^atitep  in  the 
merly  have  prevailed  on  the  subject,  it  was  now  decided  *^y  JJ^^'^'*' 
all  the  Judges  in  Thompson's  case  to  be  within  the  act;  and 

4  X  that 
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Cli.  XVI.  $  122.  that  this  had  been  since  confirmed  by  another  like  case  at 

Ciain  et  tecret^    -d  •  *.  i 
by  ttat.  8  EHz.      i^nstOl. 

c.  4.  But  where  it  appeared  that  the  prosecutor  being  drank 

Marearct  Ken-  ^^^  picked  up  by  the  prisoner,  a  woman  of  the  town,  in  the 
nedy's  case,  cor.  street,  and  went  with  her  to  a  house,  where  he  fdl  asleep; 
<yh^}^n.l797  during  which  time,  without  his  perceiving  it,  she  picked  his 
vbeforc  fcllthe     pockets  of  two  guineas  and  upwards;  the  Judges,  on  refe« 

BulleTj.  absent)  ^^^^^  ^^  them  after  conviction,  held  that  the  case  did  not 
in  Mil.  Term  fall  widiin  the  Stat*  8  £liz*  being  only  simple  larceny:  and 
^MUcr^herl^^o-^^^  **®  ^^  distinguishable  from  Branny^s  case;  there  hav- 
^ecutorncu  drutiM  ing  been  no  fraud  used  by  the  prisoner  in  making  the  prose- 
by  hi9  ovtn  de-     cutor  drunk,  but  he  having  fallen  into  that  state  by  his  own 

default:  and  that  it  was  all  to  be  taken  as  one  transaction. 
Cribble's  case.       The  case  of  Gribble,  which  was  there  referred  to,  was 

1  l^ach  275     ^^  ^^  same  sort-    The  prosecutor  and  the  prisoner  having 

drank  together  in  a  public  house  till  both  were  mucli  intoxi- 
cated, afterwards  went  together  to  the  prisoner's  lodgings, 
-where  the  prosecutor  falling  asleep,  the  prisoner  took  that 
opportunity  of  stealing  his  watch:  and  it  was  ruled  by  the 
Court  that  the  case  was  not  within  the  statute,  but  only 
simple  larceny. 

\  123.  The  indictment  must  lay  the  offence  to  have  been  done 

Indictment  and  privily  without  the  knowledge  of  the  party,  in  exact  pursuance 
THale,  529.      ^^  ^^  words  of  the  statute;  otherwise  the  prisoner  will  be 

2  Hale,  366.  entided  to  his  clergy.  And  so  he  is  if  the  value  be  not  laid 
27^.3BdTtr^7i!as  well  as  proved  to  be  above  l%d.    But  the  indictment 

1  Hawk.  cli.  36.  need  not  conclude  contra  forviam  statuti:  for  this  was  a  fe- 

2  Hale  190.  ^^^^  before;  and  the  statute  does  not  inflict  anewpimish- 
Crown  Circ  ment  or  alter  the  nature  of  the  crime,  but  only  takes  away 
Comp.  o04.        clergy  under  the  circumstances.     And  in  this,  as  in  other 

aggravated  larcenies,  the  prisoner  may  be  acquitted  of  the 
capital  part  of  the  charge,  and  found  guilty  of  simple  lar* 
ceny. 
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III.  Of  Robbery  J  ("properly  so  called.  J 

The  next  species  of  aggravated  larceny  from  the  person  ch.  XVI.  §  124. 
is  robbery;  which  is  a  felonious  taking  of  money  or  ff>ods^  From i he perton 
to  any  value,  from  the  person  of  another,  or  in  his  presence,  ^^^  ^"^  ^ 
against  his  will,  by  violence  or  putting  him  in  fear,    t/pon  ' 
which  several  points  occur  for  consideration,  some  of  which  « j^g  gum' 258. 
have  been  already  disposed  of.    What  is  a  sufficient  taking,  i  Hale,  532,  ^ 
of  what  goods,  by  what  person,  from  whom,  and  with  what  Yolt^T^3^^^^ 
intent,  have  been  treated  of  largely  before.    It  remains  to  Ante,  553,  &c. 
see, 

1.  How  far  the  value  is  material. 

2.  What  shall  be  said  to  be  a  taking  from  the  person. 

Z*  What  degree  of  violence  or  putting  in  fear  is  necessary. 

What  is  necessary  to  be  shewn  touching  clergy;  the  man-* 
ner  of  laying  the  offence  in  the  indictment;  and  what  ver- 
dict may  be  given  thereon,  will  be  hereafter  stated. 

1.  As  to  the  Value* 

It  is  sufficient  to  oust  clergy  if  the  thing  taken  be  of  any      §  125. 
value,  though  under  I2d.\  for  the  gist  of  the  offence  is  the        Value. 
force  and  terror.    But  some  thing  must  be  taken ;  for  an  as-  73.    1  uawk. 
sault  with  intent  to  rob  is  an  offence  of  a  different  and  infe-  c*^-  34,  s.  3.  9. 
rior  nature,  which  has  been  already  'mentioned.  1  HiJe,  531. 

ri^posts.  138. 

2.  What  is  a  taiingfrom,  the  Person.  *»  ^  clergy. 

,  .  Ante,  415. 

In- robbery,  it  is  sufficient  if  the  property  be  taken  in  the       j  126- 
presence  of  the  owner;  it  need  not  be  taken  immediately  What  u  a  taking 
from  his  person,  so  that  there  be  violence  to  his  person  or^i^t^gg^'^' 
putting  him  in  fear.    As  where  one,  having  first  assaulted  1  Hale,  533. 
another,  takes  away  his  horse  standing  by  him;  ^^i* ''^^ving ^1^^^* ^^j^^ 
put  him  in  fear,  drives  his  cattle  out  of  his  pasture  in  his  131.  b. 
presence,  or  takes  up  his  purse  which  the  other  in  his  fright  J  ^*^^*  ^^  ^ 
had  thrown  into  a  bush,  or  his  hat  which  had  fallen  from  4Bhic.Com.2'^. 
his  head.    Where  robbers,  by  putting  in  fear,  made  a  wag-  ^g|j'  253'  ^' 
goner  drive  his  waggon  from  the  highway  in  the  day  time,  5'ec/v/<i^  Goulds. 

but®^ 

riman's  ca^Q: 


■  » 

^ 
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Ch.  XVI.  i  136.  but  did  not  rob  die  goods  till  night,  some  hare  hidden,  it  to 

What  u  a  taking  be  a  robbery  from  the  first  force  j  but  others  consider  that  the 

jrom     ptrton.  ^^^^^^^^  possession  continued  till  the  goods  were  actuaHy 

taken,  unless  the  waggon  were  driven  away  by  the  thieves 
R.  T.  Francis  themselves.  But  where  diieves  stt'uck  money  out  of  the 
2"stra^ioi*5  ©^''^cr's  hands,  and  by  menace  drove  ium  oflF  so  that  he  coold 
Com.  Rep.  478.  not  take  it  up,  and  then  they  took  it  up  themselves;  it  not 
^'^'  being  found  in  the  special  verdict  that  they  took  up  the 

money  in  the  sight  or  presence  of  the  owner,  the  court 
would  not  intend  it.    And  as  the  first  striking  the  money 
out  of  his  hand  was  without  putting  him  in  fear,  the  pri- 
ll. T.  Grey  and  soners  were  consequently  entitled  to  their  clergy  («)•    And 
MS*  Bunict,  73.*^^  same  was  resolved  by  K.  B.  in  the  case  of  The  Kingv. 

Grey  and  others,  with  the  concurrence  of  all  the  Judges* 

3.  What  Violence  or  Fear  is  necessary • 

$  127.  It  was  before  stated,  as  part  of  the  definition  of  this  of- 

Violmce  or  Fear  fence,  that  the  property  must  be  taken  from  the  person  by 
PerltloltC.  J.  violence  or  by  putting  him  in  fear:  and  certainly  it  is  not 
at  a  conference  only  true  that  either  of  these  circumstances  is  sufficient  to 
after  Tria  T^^  constitute  the  offence,  but  if  either  be  laid  in  the  indictment, 
3  Ann.  it  is  enough;  provided  it  appear  that  the  property  was  taken 

JDver  22^  b.  Without  or  against  the  will  of  the  party  by  one  or  other  of 
pL  30.  the  means  aftermentioned;  some  of  which  have  already  been 

4^]ac.  Com.  ^uded  to  in  considering  what  should  be  deemed  a  taking. 
242, 3.  As  to  the  sort  of  violence  necessary  to  be  proved,  where  the 

Ante's!  m^     property  is  obtained  in  that  manner,  it  has  been  already  in 

part  considered  under  the  last  division  of  this  subject.  It 
was  there  shewn  that  no  sudden  taking  of  a  thing  unawares 
from  the  person,  as  by  snatching  any  thing  from  the  hand  or 
head,  is  sufficient  to  constitute  a  robbery,  imless  some  injury 
be  done  to  the  person,  or  unless  there  be  some  previous  strug- 
gle for  die  possession  of  the  property. 
Lai>ier*a  case,  ^^  Lapier's  case  before  mentioned,  although  Mrs.  Ho- 
ante,  s.  4.         bart^s  ear-rbg  was  pulled  so  suddenly  from  her  ear  that  she 

(a)  As  the  only;. doubt  raised  by  the  special  verdict  was.  Whether  the 
prisoners  were  or  were  not  guilty  of  robbery,  the  Court-thought  that 
judgment  could  not  be  given  against  them  on  that  record  as  for  grand  lar- 
ceny, of  which  it  appeared  that  they  were  guiltv:  therefore  they  were  re- 
manded to  be  tried  for  that  offence  on  another  indxctmeot 

had 
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liad  no  lime  or  opportunity  for  resisting,  yet  being  done  with  Ch.  XVI.  §  127. 
such  violence  as  to  injure  her  person,  the  blood  being  drawn    ^J  vioience. 
from  her  ear,  which  was  otherwise  much  hurt,  the  prisoner 
was  holden  guilQ^  of  robbery* 

Davies  alias  Beard  was  indicted  for  taking  a  gendeman's  Daries's  case, 
swcad  from  his  side  clam  et  eecreti:  but  it  appearing  that?;?-  ^  ^"2,=^ 

-  1  'ivv^.i.iti  1     V.  1  .  ^^        «  "  MS.  Sum.  267. 

the  gentleman  perceived  that  Davies  laid  hold  of  his  sword,  cites  Denton's 
and  that  he  himself  laid  hold  of  it  at  the  same  time  smd  ^|* 
stnigg^  for  it;  this  was  adjudged  robbeiy* 

In  regard  to  taking  by  force  under  any  lawfol  or  indiffer- 
ent pretence^  that  has  been  pardy  nodced  under  the  iiyrst 
head  of  inquiiy ;  but  whatever  the  pretence  may  be,  if  the  Ante,  s.  3. 
true  intent  be  to  steal  under  die  definition  before  given,  and 
die  possession  be  obtained  by  force  and  violence  from  the  per- 
son of  the  owner  or  in  his  presence^  it  amounts  to  robbery. 

Mexriman,  canying  his  cheeses  along  the  highway  in  a  Memman  v. 
cart,  was  stopped  by  one  HalL  who  insisted  on  seizing  them  J^f  Hundredof 

r.         ^    r  i     /    f  1L  r       j  u    *u      •         *    u        Chippenham, 

for  want  of  a  permit;  (which  was  found  by  the  jury  to  be  aM.  8G.  3.  B.  R. 
mere  pretence  for  the  purpose  of  defrauding  Merriman,  no^^'  Buller  J. 
permit  benig  necessaiy);  and  on  some  altercation,  they  agreed 
to  go  before  a  magistrate  to  determine  the  matter.    In  the 
mean  time  other  persons  riotously  assembled  on  account  of 
the  deamess  of  provisions,  and  in  confederacy  with  Hall 
fix*  the  purpose,  carried  away  the  goods  in  Meniman's  ab- 
sence.   It  was  oi:jected  to  be  no  robbery;  diere  being  no 
force  used;  but  only  larceny;   but  Hewitt  J.  over-ruled  the 
objection,  and  left  it  to  die  jury,  who  found  it  robbery,  and  ' 
found  a  verdict  for  the  Plaintiff  Merriman  in  an  action 
.  against  die  Hundred  of  Chippenham,  on  the  statutes  of  hue 
and  cry:  and  upon  motion  for  a  new  trial  in  M.  8  Geo.  3. 
the  Court  of  K.  B*  were  deariy  of  die  same  opinion  (a). 

Samuel  Gascoigne  was  indicted  for  a  highway  robbery  on  Gascoi^e's 
Jane  Edwards.  It  appeared  in  evidence  that  the  prosecutrix  ?Jl®»^-J-^^^» 
was  brought  befine  a  magistrate  on  a  complaint  for  an  as-(s.  c.  1  Leach» 
sault  upcm  another  woman.    The  magistrate  [as  the  prisoner  ^^^O 
aDeged,  though  it  was  not  produced,]  made  out  a  warrant ^^^1^^  i^. 
of  commitment  for  the  prosecutrix,  at  the  same  dme  advising'*'!?  money  oiu  of 

^the  hand  and 

(a)  This  opinion  muat  have  been  manded  on  the  cooBideration,  thatJ^J^  Shomhe 
the  first  seizure  of  the  cart  and  goods  by  Hall  being  by  violence^  and  whilst  ^^  before  hand- 
the  owner  was  present^  constituted  the  offence  a  robbery.  Vide  aote,  s.  12&  cufedand  vae  ' 

the  conducting  to  pri- 
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Ch.  XVI.  $  127.  the  parties  to  make  it  up.    The  prosecutrix  sent  for  her  hus- 

By  violence,    band,  and  on  his  arrival,  the  affkir  not  being  ended,  he  went 

9<m,  under fire^    ^^^Y  ^  get  b^,  of  which  she  informed  the  magistrate;  but 

taice  ff  lettLg    die  latter  leaving  the  office,  the  prisoner  told  her  that  he 

payfnzfirVoach- wo^d  take  her  to  gaol.    She  intreated  him  to  stay  till  her 

hire  and  liquor    husband  rctumed,  but  he  refused  to  wait  even  a  quarter  of 

Itinueif  ordered^  ^^  hour.    He  then  asked  her  if  she   would  have  a  coach, 

it  guilty  if  rob-  which  she  declined;   but  a  coach  was  sent  fiw.    She  then 

Jind/nj  thaiTall   "^^©"g^t  him  not  to  send  her  away  from  her  family  till  her 

this  vjtit  done      husband  returned,  and  she  ofFer^  him  a  shilling  which  she 

tltgn{ogetl!!^  had  in  her  hand  if  he  would  permit  her  to  stay  tiU  her  hus^ 

money;  a/Motr^A  hand's  retUHi;  but  he  refused,  and  kicked  her  into  a  coach, 

iodfhad  i^f^  ^^^  handcuffed  her  to  a  man  who  was  then  going  to  prison, 

'  ^ered  him  the   and  who  had  before  rescued  himself,  as  the  prisoner  alleged* 

^^^'^j^J^^^The  prisoner  also  came  into  the  coach,  and  put  hb  handker- 

and  repeated  the  chief  to  her  mouth,  and  took  the  shilling  out  of  her  hand, 

'1Ire^{l'inthlf^^  said,  "  this  will  buy  us  a  glass  a-piece."    He  then  asked 

mumner.  her  for  more  money,  and  said  he  would   bring  her  back; 

and  immediately  put  his  hand  iii  her  pocket,  and  took  all  the 
money  he  could  find,  which  was  3^.,  and  said  he  would 
cany  her  back.  He  then  stopped  the  coach  at  an  ale-house, 
and  bid  the  coachman  call  for  gin,  which  he  drank,  and 
gave  the  coachman  a  glass,  and  offered  the  prosecutrix  a 
glass,  which  she  several  times  refused;  but  he  insisted  she 
should  drink  it*  He  gave  the  shilling  he  first  took  from  her 
to  pay  for  it,  and  took  6^  in  change.  She  made  no  com- 
pliant then,  as  he  had  promised  to  carry  her  back,  but  said 
if  he  would  do  so,  he  should  be  welcome  to  die  odier  3^. ; 
instead  of  that  she  was  carried  to  prison.  No  part  of  the 
money  was  ever  returned  to  the  prosecutrix;  but  the  coach- 
man said  tliat  the  prisoner  paid  for  the  coach  either  Is*  or 
Is.  6d.  The  prisoner  was  not  a  constable  or  officer,  but 
at  that  time  attended  the  public  office;  nor  did  it  appear 
that  he  in  particular  had  any  order  to  cany  the  prosecutrix 
to  prison.  Nares  J.  left  the  case  to  the  jury,  widi  this  direc- 
tion, that  if  they  thought  the  prisoner  had  ori^ally,  when 
he  forced  the.  prosecutrix  into  the  coach,  a  felonious  intent 
of  taking  her  money,  and  that  he  made  use  of  the  violence 
of  the  handcuffs  as  a  means  to  pr^ent  her  making  resistance, 
and  that  he  did  take  the  money  with  4  felonious  intent,  they 
should  find  him  guilty;   otherwise  they  should  acquit  hinu 

The 
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The  jury  found  him  guilty,  and  added,  that  he  had  a  felo  Ch.  XVI.  $l2r* 
nious  intent  of  getting  what  money  the  woman  had ;  and    ^y  vioience. 
that  the  putting  of  her  in  the  state  proved  was  only  a  colour- gee  the  iudir- 
able  mean  of  carrying  his  felonious  intent  into  execution,  inent  delivered 
In  Mich.  T.  1783,  all  the  Judges  were  of  opinion  that  this  q^  b  *Jan"l784^ 
was  robbery.  Seas.  Pap. 

■^  p.  295. 

Robbery  may  also  be  constituted  by  putting  in  fear  as  well       §  ^28. 
as  by  force;  or  perhaps  in  strictness  it  maybe  said  that  fear  p^,^  128  9. 
will  supply  the  place  of  force.    Yet  it  is  not  necessary  that  l  Hale,  533, 4. 
actual  fear  should  either  be  laid  in  the  indictment,  or  strictly  J^^  mectiiii  of 
and  precisely  proved;  provided  the  property  be  taken  with  the  Judges  after 
such  circumstances  of  violence  or  terror,  or  threatening  by  ^  j^^  ^^ 
word  or  gesture,  as  would  in  common  experience  induce  a  Tracy  indDen-' 
man  to  part  with  it  from  an  apprehension  of  personal  dan-  2ms.  Sum.  264. 
ger ;  for  the  law,  in  odium  spoliatorisy  will  presume  fear  where  4  Blac.Coin.24^ 
there  afq}ears  to  be  so  reasonable  a  ground  for  it.    But  it  is 
necessary  that  it  be  taken  against  the  will  of  the  party.    If  a 
man  foe  knocked  down  without  previous  warning,  and  strip- 
ped of  his  property  while  senseless,  he  can  with  no  propriety 
be  said  to  be  put  in  fear;  and  yet  that  would  undoubtedly 
be  robbery.    So  a  colourable  gift,  which  in  truth  was  extort- 
ed by  fear,  amounts  to  a  taking  and  trespass  in  law.    As  if 
a  person  with  a  drawn  sword,  or  other  circumstances  of 
terror  indicating  a  felonious  intent,  beg  alms  of  another, 
who  gives  it  him  through  mistrust  and  apprehension  of  vio-  Ante,  p.  555. 
lence,  the  offence  is  the  same  notwithstanding  the  pretence. 
So  it  is  whether  there  were  any  weapon  drawn  or  not:  on  Hawk,  ch.34. 
whether  it  were  an  offensive  weapon:  or  whether  the  per-?;  ^   -^ 
son  assaulted  delivered  his  money  upon  the  odier's  com- 
mand, or  aiterwards  gave  it  him  upon  his  ceasing  to  use 
force,  and  asking  it  for  alms ;  for  the  owner  was  put  in  fear 
by  the  assault,  and  there  remained  a  reasonable  ground  for 
its  continuance. 

The  same  rule  holds,  although  the  thing  taken  were  not 
really  within  the  ori^nal  contemplation  of  the  robber,  nor 
the  object  of  his  pursuit  at  the  time. 

Blackham  assaulted  a  woman  with  intent  to  commit  a  Rex  v.  Black- 
rape,  and  she  without  any  demand  from  him  offered  him  Tem^ST 
inoney,  which  the  prisoner  took  and  put  into  his  pocket,  2  MS.  Sum  262. 

L„.  MS.  Gould  J. 
°"^  rmd  MS.  Jud. 
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Ch.  Ik  VI.  $  138.  but  contmued  to  treat  her  with  violence  to  effect  his  original 

By  fear.      purpose^  tiU  he  was  interrupted  by  the  approach  of  another 

Taking  money  to  Person.    This  was  holden  to  be  robbery  by  a  considerable 

ihtiHjrcm  a      majority  of  the  Judges:  for  the  woman,  from  violence  and 

terror  occasioned  by  the  prisoner's  behaviour,  and  to  re* 
deem  her  chastity,  offered  the  money,  which  it  was  clear 
she  would  not  have  given  voluntarily;  and  the  prisoner,  by 
taking  it,  derived  that  advantage  to  himself  fircmi  his  felo- 
nious conduct;  though  his  original  intent  were  'to  commit 
a  rape. 
T»plin's  case.        During  the  riots  in  London  in  the  year  1780,  a  boy  with 
^f^^tl^*  *  cockade  in  his  hat  knocked  violently  at  the  door  of  the 
MS.  Buller  J.    prosecutor  Mahon,  who  thereupon  opened  it;  and  the  boy 
Vide  Brown's     ^^  ^^  y^^^  u  Q^j  jjjess  your  honour,  remember  the  poor 

mob."    Mahon  told  him  to  go  along;  on  which  he  said, 

^  Then  I  will  go  and  fetch  my  captain."    He  went;  and 

the  mob,  to  the  amount  of  100,  armed  with  sticks  and  what 

else  they  could  get,  soon  after  came,  headed  by  the  prisoner 

Thomas  Taplin  on  horseback,  having  his  horse  led  by  the 

same  boy.    On  their  coming  up,  the  bystanders  said,  ^^  You 

must  give  them  money;"  and  the  boy  said,  ^  Now  I  have 

brought  my  captaun."    Some  of  the  mob  said,  ^*  God  bless 

this  gentleman,  he  is  always  generous."   Mahon  then  asked 

the  prisoner,  "  How  much?"  who  answered,  **  Half-a-crown, 

Sir."    On  which  Mahon,  who  had  before  only  intended  to 

give  a  shilling,  gave  the  prisoner  the  half-crown.    On  this 

tiie  mob  gave  three  cheers,  and  went  to  the  next  house. 

This  was  holden  robbery. 

Rex  ▼.  Simons,      If  a  person  by  force  or  threats  compel  another  to  give  him 

A^riT&J''"^  goods,  and  by  way  of  colour  oblige  him  to  take,  or  if  he 

^  MS.  Sum.  362.  offer,  less  than  the  value ;  this  is  also  robbery.  As  where  the 

Mid  MS^jud     P"so»^«J'  ^^^  a  bushel  and  a  half  of  wheat  worth  8*.  and 

Ant^  8. 98.       forced  the  owner  to  take  13Jrf.  for  it,  threatening  to  kUl  her 

if  she  refused;  this  was  clearly  holden  to  be  a  robbery  by  all 
the  Judges  upon  a  conference. 
Spencer's  case.  Again  in  the  case  of  one  Spencer,  the  prosecutor  Ander- 
York  Sum.  Asa.^QQ  swore,  that  having  in  his  possession  com  belonging  to 
Buller  J.  *  other  persons,  the  prisoner  came  to  him,  together  with  a 
AiS.  BuUer  J.    g|.eat  mob  marching  in  military  order;  and  one  of  the  mob 

said,  that  if  he  would  not  sell,  they  were  going  &  take  it 

away ; 
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away;  and  the  prisoner  said  that  they  would  give  30s,  a-Ioad,  Ch.  XVI.  $  128. 
and  if  he  would  not  take  that,  they  would  take  the  com  away;       By  fear. 
on  which  the  prosecutor  sold  that  for  30^.  which  was  worth 
d8«.:  this  was  ruled  to  be  robbery,  and  the  prisoner  was 
convicted  and  executed. 

It  remains  further  to  be  considered  of  what  nature  this       $  129. 
fear  may  be.    This  is  an  inquiry  the  more  difficult,  \^,^earofvihat 
cause  it  is  no  where  defined  in  any  of  the  acknowledged  i  Hale,  534. 
treatises  upon  this  subject.  Lord  Hale  proposes  to  consider  ^  Jj^t.  68. 
what  shall  be  said  a  putting  in  fear,  but  he  leaves  this  part  post.  123. 12a  ' 
of  the  question  untouched.    Lord  Coke  and  Hawkins  do  the 
same.    Mr.  Justice  Foster  seems  to  lay  the  greatest  stress 
upon  the  necessity  of  the  property's  being  taken  against  the 
win  of  the  party y  and  he  lays  the  circumstance  of  fear  out  of 
the  question;  or  that  at  any  rate  when  the  fact  is  attended 
with  circumstances  of  violence  or  terror,  the  law  in  odium  Vsde^st  a.  132. 
spoiiatoris  will  presume  fear  if  it  be  necessary,  where  there 
appears  to  be  so  just  a  ground  for  it.    Mr.  Justice  Black- 4Blac.Com. 242. 
stone  leans  to  the  same  opinion.    But  neither  of  them  aiFord 
any  precise  idea  of  the  nature  of  the  fear  or  apprehension 
supposed  to  exist.   Staundford  defines  robbery  to  be  a  felo-  StaundT.  lib.  1. 
nious  taking  of  any  thing  from  the  person  or  in  the  presence  ^*  ^^' 
of  another  openly^  and  against  his  will;  and  Bracton  also  rests  Brae.  lib.  3. 
it  upon  the  latter  circumstance.    I  have  the  authority  of  the  ' 

Judges  as  mentioned  by  Willes  J.  in  delivering  their  opmion 
in  Donally's  case,  at  the  O.  B.  1779,  to  justify  me  in  not  at-Donally's 
tempting  to  draw  the  exact  line  in  this  case;  but  thus  much^^*^'  ^^^' 
I  may  venture  to  state,  that  on  the  one  band  the  fear  is  not 
confined  to  an  apprehension  of  bodily  injury ;  and  on  the  other 
hand  it  must  be  of  such  a  nature  as  in  reason  and  common 
experience  is  likely  to  induce  a  person  to  part  with  his  pro* 
perty  against  his  will,  and  to  put  him  as  it  were  under  a  tempo- 
rary suspension  of  the  power  of  exercising  it  through  the  influ- 
ence of  the  terror  impressed ;  in  which  case  fear  supplies,  as 
well  in  sound  reason  as  in  legal  construction,  the  place  of  force, 
or  an  actual  taking  by  violence,  or  assault  upon  the  person* 

Before  I  state  the  cases  which  have  occurred  in  modem 
times  on  this  subject,  I  shall  mention  a  case  of  robbery  on 
this  head,  instanced  by  nearly  all  the  ^mters  on  the  subject, 

4  Y  which 
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Ch.  XVL  i  i29k  which  by  some  does  not  appear  to  have  bcea  clearly  under- 

1^-^     Thieves  come  to  rob  A*^  and  fiading  litde  about  him,  e»« 

Sta'indf.  2r.       foecc  hvBKk  by  menace  of  deaA  to  swear  to  brincf  them  a 

1  Hale,  532.  ■•ii        i  i*i  xi.. 

3  Inst.  68.  greater  sum,  which  he  does  accordingly  (a);  this  is  robbe- 

1  Hawk.  cU.  34  ^y;  not  for  the  reason  assigned  by  Hawkins,  because  the  mo- 
ney was  delivered  while  the  party  thought  himself  bound  in 
conscience  to  give  it  by  virtue  of  the  oath  which  in  his  fear 
he  was  compelled  to  take;  which  manner  of  stating  the  ca^ 
affords  an  inference  that  the  fear  had  ceased  at  the  time  of 
the  delivery,  and  that  the  owner  then  acted  solely  under  the 
mistaken  compulsion  of  his  oath*  But  the  true  reason  is 
given  by  Lord  Hale  and  others;  because  the  fear  of  that  mO" 
nace  still  continued  upon  him  at  the  time  he  delivered  the  money; 
and  therefore  the  indictment  need  not  be  more  ^cial  than 
in  ordinary  cases. 

$  130.  The  prisoner  was  indicted  in  the  usual  form  for  a  high- 

On  accusation  ef  way  robbery.    The  facts  proved  were,  that  the  prisoner,  an 

an  unnatural  i  ^  ^  r  «  j   i  .  r    i 

crime,  entire  stranger  to  the  prosecutor,  followed  hm^  out  of  the 

^^/jJj^Q*'*^***  theatre,  where  they  had  accidentally  met,  into  the  street, 
Feb.  1776,  cor.  and  asked  him  whedier  he  did  not  choose  to  drink;  the  pro- 
MG*^G™  ?i  f  *€CUtor  replying  that  it  was  his  intention  so  to  do,  the  pri- 
Serjt.  Forster's  soner  followed  him  into  a  public  house,  where  they  drank 
rs^r  h-  ^"^"^®  pCMTter:  after  which  the  prisoner  asked  him  what  he 
164.)  ^  meant  by  those  liberties  that  he  had  taken  with  his  person  at 
£xtorting  money  ^^  plav-house;  and  <m  the  prosecutor's  expressing  his  sur- 

by  threatening  to       ^   ^     '        .         ,  -  *        -  ,        .         j    •        t 

charge  the  party  prise  at  what  he  meant,  the  other  continued  in  the  same 
viith  an  unnatu-  sq^  of  Strain,  wluch  frightened  the  prosecutor  very  much; 
robbery.  '  dnd  he  Went  out  intending  to  get  away  from  him:  but  the 

prisoner  foUowed  and  seized  him  by  the  arm,  threatening 
to  raise  the  mob  if  he  attempted  to  run;  and  telling  him 
that  he  had  offered  him  an  indignity  not  to  be  borne,  and 
for  which  nothing  could  make  satisfaction.  The  prosecu- 
tor then  being  exceedingly  terrified,    asked  him  what  he 

(a)  This  case  was  alluded  to  by  one  of  the  judges  at  the  conference  on 
Rcane's  case  after  mentioned  (s.l32.),  who  observed  that  it  was  not  exact- 
ly as  stated  hy  Lord  Hale.  That  it  seemed  a  more  immediate  act  than 
appeared  by  that  book ;  and  was  to  be  found  in  FitZ'  Abr.  Corotu  464. 
4  Sen.  4.    Staundf.  27-  a.    E.  42  Ed.  3. 14.  b. 

would 
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would  have  him  do.     The  prisoner  replied  that  he  must  Ch.  Xvt.  §  no. 
make  him  a  present;  which  he  explained  by  saying  that  he  ^*^»  of  what 
must  give  him  what  money  he  had  about  him:  on  which ' 


the  prosecutor  gave  him  3  guineas  and  12s.  being  all  he  had. 
The  other  took  it,  and  insisted  on  more,  all  the  time  hold- 
ing the  prosecutor  fast  by  the  arm;  and  at  last  followed  him 
home,  and  called  again  the  next  morning,  and  got  some 
more  money.  It  was  left  to  the  jury  to  consider,  Whether 
the  prosecutor  were  put  in  fear,  and  under  that  impression 
had  parted  with  his  money.  And  the  jury  declared  that  they 
thought  such  an  accusation  would  strike  a  man  with  as  much 
or  more  terror  than  if  he  had  a  pistol  at  his  head ;  and  they 
found  the  prisoner  guilty:  but  judgment  was  respited  to  take 
the  opinion  of  the  Judges,  whether  these  circumstances  would 
8U]^ort  a  conviction  for  a  highway  robbery.  In  Easter  T. 
1776,  nine  Judges  present  agreed  that  the  conviction  was  (Absent  De 
proper:  for  to  constitute  robbery  there  was  no  occasion  to^^f?^*^.*"*^ , 

^     '^  ,     .  ,  ,   ^  ,  .  r  Ashhuwt  J.  and 

use  weapons  or  real  violence;  but  that  takmg  money  from  a  one  vacancy-} 

man  in  such  a  situation  as  rendered  him  not  a  free  man ;  as 

if  a  person  so  robbed  were  in  fear  of  a  conspiracy  against  his 

life  or  character,  was  such  a  putting  in  fear  as  would  make 

the  taking  of  his  money  under  that  terror  a  robbery  $  and 

they  approved  of  Brown's  case  in  point,  which  was  tried  be-  Brown's  case, 

fore  Eyre  B.  when  Recorder.  ^  ^  0<^^  ^763. 

Robert  Harrold  was  afterwards  convicted  for  a  similar  Harrold's  case, 
robbery,  with  the  approbation  of  the  Judges.  a^B  "u^l/ra 

This  matter  was  again  most  deliberately  considered  inR*v.jas.Donol. 
Donolly's  case,  who  was  tried  at  the  O.  B.  1779,  for  a  high-  ly,  O.  B.  Feb. 
way  robbery.    It  appeared  that  as  the  prosecutor  was  passing  Bulier  j!*^ 
through  Soho-Square  one  evening,  he  was  accosted  by  the  MS.  Buller  j. 
prisoner  (a  stranger  to  him),  with  a  desire  that  he  would  *§  a  l  Leach 
give  him  a  present.     The  prosecutor  asked  for  what?  the 229} 
prisoner  answered,  "  You  had  better  comply,  or  I  wiU  t^^^/^^'aZh^l? 
^  you  before  a  magistrate,  and  accuse  you  of  an  attempt  xoforttofa  threat 
"  commit  an  unnatural  crime."    The  prosecutor  then  gave  "£j^J'a'^u- 
him  half  a  guinea,  which  the  prisoner  said  was  not  suffi-  trate  and  accut^ 
cient;  but  the  other  had  no  more  in  his  pocket.     Two  ^Y^n^^^^'X 
afterwards,  in  the  evening,  the  prosecutor  again  met  the  pri«  robbery^ 
soner  in  Oxford-Road,  who  made  use  of  the  same  threats  as 
before,  telling  the  prosecutor  that  he  knew  what  passed  in 

Soho- 
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Ch.  XVI.  jlso.Soho-Square,  and  unless  he  would  give  him  more  money. 
Fear,  ofnakaf   he  would  take  him  before  a  magistrate,  and  accuse  him  of 

! the  same  attempt;  adding,  that  it  would  go  hard  with  him, 

unless  he  could  prove  an  alibi.  The  prosecutor  then  went 
into  an  adjoining  shop,  whither  the  prisoner  followed  him, 
and  staid  at  the  outside  of  the  door.  The  prosecutor  took  a 
guinea  out  of  his  pocket  and  gave  it  to  the  shopkeeper,'  de- 
siring him  to  pve  it  to  the  man  at  the  door,  which  was 
done  ;  and  the  prisoner  then  departed.  The  prosecutor  then 
deposed  that  he  was  exceedingly  alarmed  on  both  occasions, 
and  under  that  alarm  gave  the  money.  That  he  was  not 
aware  what  were  the  consequences  of  such  a  charge,  but 
apprehended  it  might  cost  him  his  life.  The  jury  were  de- 
sired to  consider,  1st,  Whether,  upon  the  evidence,  they 
were  satisfied  that  the  prosecutor  delivered  his  money 
through  fear  and  under  an  apprehension  that  his  life  was  in 
danger  ?  Or  2dly,  If  they  did  not  think  that  the  prosecutor 
apprehended  his  life  was  in  danger,  whether  the  money 
were  not  obtained  by  means  of  the  prisoner's  threats,  and 
against  the  will  of  the  prosecutor?  For  if  it  were,  even  in 
that  case,  though  he  were  not  in  fear  of  his  life,  the  crime 
would  amount  to  robbery.  The  jury  found  the  prisoner 
guilty;  and  said  they  wefe  satisfied  that  the  prosecutor  de- 
livered his  money  through  fear  and  under  an  apprehension 
that  his  life  wa^  in  danger. 

There  being  some  difference  of  opinion  among  the  Judges 
on  this  case,  they  directed  1.  to  be  argued  before  them, 
which  was  done  on  29th  April  17/9,  at  Lord  C.  J.  De 
Grey*s  house,  present  all  the  Judges;  when  after  very  full 
consideration,  they  at  length  all  agreed  that  the  case  amount- 
ed to  robbery.  In  the  course  of  their  debate,  many  of  the 
Judges  touched  on  the  question  which  I  have  before  alluded 
to,  as  to  the  nature  of  the  fear  moving  the  party  to  part 
with  his  property  in  cases  where  no  actual  violence  was  em- 
ployed to  obtain  it;  which  -I  think  the  more  worthy  of  re- 
mark as  I  do  not  find  any  express  authority  upon  the  sub- 
ject in  point.  I  shall  therefore  shortly  advert  to  the  grounds 
of  their  opinion. 

BuLLER  J.  held  first  that  the  cases  which  had  been  de- 
cided on  this  subject,  [and  which  have  been  before  stated], 

concluded 
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concluded  the  present  question.  And  secondly,  that  inde-  Ch.  XVI.  §  130. 
pendent  of  those  cases,  this  was  robbery  on  general  princi-  ^cor,  (fwhat 
pies.  For  which  he  relied  chiefly  on  Fost.  128  and  1  Hale^ 
533,  4.  That  to  constitute  a  robbeiy,  it  was  not  necessary 
that  there  should  .be  any  weapon  drawn,  or  an  actual  laying 
of  hands  on  another,  which  in  &ct  seldom  happened.  But 
if  such  threats  were  used  as  would  impose  terror  on  a  rea- 
sonable man's  mind,  and  would  leave  him  not  a  free  agent,  i 
but  induce  him  to  part  with  his  money  against  his  will,  it 
was  robbery,  in  whatever  words  the  threat  was  conveyed. 
Whether  a  thief,  who  stopped  a  man,  said,  **  Give  me  your 
money,"  **  deliver  your  money,"  or  "  make  me  a  present;" 
it  was  equally  robbery;  for  the  intention  was  the  same, 
namely,  to  force  the  man  so  attacked  to  part  with  his  money 
against  his  will.  That  if  nothing  more  had  been  said  in  this 
case  than  ^^  give  me  a  present,"  he  still  thought  it  would 
have  been  a  robbery;  for  that  was  a  demand  of  money:  and 
if  that  demand  were  so  made  as  to  impose  a  fear  on  the  mind 
of  the  person  attacked,  and  under  that  fear  he  parted  with 
his  money,  it  brought  the  case  exactly  within  the  definitions 
of  robbery  pven  by  Lord  Hale  and  Mr.  Justice  Foster.  But 
the  subsequent  words  used  were  a  threat  of  immediate  vio- 
lence and  personal  injury;  and  the  prisoner's  saying,  when 
die  ptx>secutor  had  given  him  half-a-guinea,  that  it  was  not 
sufficient,  was  a  plain  proof  that  he  meant  to  force  from  him 
all  the  money  he  had  about  him.  He  also  held  that  a  fair 
argument  was  to  be  drawn  from  the  statute  7  G.  2.  c.  21. 
which  made  it  felony  for  any  person  by  menaces  or  in  a  vio- 
lent manner  to  demand  money  with  intent  to  rob:  and  the 
Stat.  30  G.  2.  c.  24.  which  makes  it  a  transportable  offence  to 
send  a  letter  threatening  to  accuse,  &c.  with  a  view  or  in- 
tent to  extort  money.  For  it  could  not  be  supposed  that  the 
legislature  would  not  at  the  same  time  have  provided  for 
cases  where  money  actually  was  obtained,  as  where  there 
was  only  an  attempt  to  obtain  it,  unless  they  had  been  satis- 
fied that  if  the  money  were  obtained  it  was  a  robber}% 

Perryn  B.   was    at  first  of  opinion   that  this   was  not 
robbery.     He  distinguished  it  from   Brown's   case,    where  Ante,  715. 
there  was  actual  violence  used  in  the  assault,  and  laying  hsnds 

on 
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Ch.  XVI.  ( 130.  on  the  party;  and  also  from  Jones's  case,  where  there  was  \ 

Fear,  ofv>hat  ^  continual  force  and  violence,  a  mob  and  crowd,  to  whose 

'        resentment  and  violence  the  prosecutor  apprehended  he  should 

Ante,  714.         be  delivered  up.  That  die  case  depended  on  the  definition  of 

robbery,  which  Lord  Hale  and  Hawkins  agreed  was  a  feloni- 
ous and  violent  taking  against  the  party's  will;  and  he  thought 
it  necessary,  in  all  cases  of  robber}%  either  that  there  should 
be  actual  force  or  a  du-eat  of  it;  as  to  deliver  the  party  to 
the  mob,  or  to  cany  him  to  a  horse  pond,  ch*  the  like; 
which  he  thought  would  be  sufficient.  But  that  here  the  party 
had  his  option  either  to  deliver  his  money  or  not,  and  it  was 
rather  a  case  of  giving  than  taking.  However,  after  hearing 
the  opinions  and  reasons  of  the  other  Judges,  he  desired 
to  retract  his  opinion,  and  concurred  with  them  that  tlus  was 
robbery. 

HoTHAM  B.  said,  that  as  to  the  former  cases  determined 
on  this  subject,  there  was  in  each  so  much  of  force  as,  ab- 
stracted from  other  considerations,  would  constitute  rob- 
bery. But  the  question  was.  Whether  getting  money  {ram 
a  pers(»x  under  such  a  threat  as  die  present,  widiout  actual 
force,  were  robbery?  That  he  was  clearly  satisfied  that  it 
was  not  necessary,  in  order  to  constitute  a  robbery,  where 
the  property  was  obtained  by  means  of  a  threat,  widiout  ac- 
tual force,  that  there  should  be  a  fear  of  death  in  the  par^ 
robbed,  or  an  immediate  fear  of  danger  to  his  person.  In 
the  cases  put  in  argument,  of  one  man  walking  with  his  child, 
who  delivered  his  money  to  another,  upon  a  threat  that  un- 
less he  did  so  that  he  would  destroy  the  child  (a) ;  or  of  ano- 
ther man  parting  with  lus  money,  in  order  to  save  his  house 
from  being  fired;  he  had  no  doubt  but  that  in  either  case 
it  was  sufficient  to  constitute  robbery.  That  if  a  man  parted 
with  his  money  under  such  circumstances  as  that  he  could  not 
resist  the  demand  without  fear  of  injury  to  his  person  or  pro- 
perty, the  offence  was  complete.    In  this  case  there  was  a 

(a)  Bracton,  lib.  2.  cap.  5.  (in  treating  s.  IS.  &  14  Qiiod  donatio  sit 
gratuita  et  non  coacta;  et  quid  sit  metus;)  says,  fo.  16.  b.  "  £t  non  solum 
**  exctisatur  quia  qui  exceptionem  habet,  si  sibi  ipai  inferatur  vis  vel  me- 
**  tus;  sed  etiam  si  suis;  ut  si  filio  vel  filijc,  fiatri  vel  soi*ori,  vel  aliis  do- 
"  mesticis  et  propinquis;  sicut  de  eodem  Falcone,  qui  tenuit  in  prisonA. 
"  fratrem  cujusdam,  donee  frater  ejusdem  qui  fuit  extra  prisonam  dedit 
"  ei  quoddam  manerium.** 

fear 
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iear  of  disgrace,  if  not  of  life,  in  being  carried  through  the  Ch.  XVI.  $  130. 
streets  under  a  charge  of  this  nature;  the  fear  of  which  did  ^'a^*  ofvihat 
not  kave  the  party  a  free  agent  to  resist  or  comply  with  the  ' 

demand*  That  Mr.  Justice  Foster,  in  his  definition  of  rob- 
bery, considered  the  doing  of  the  act  violently  or  against  the 
Tvill  of  the  party ^  as  synonymous  terms:  and  whether  the 
party  were  obliged  to  part  with  his  money  from  fear  of  per- 
sonal danger,  or  of  loss  of  character,  was  the  same  thing;  it 
being  equally  against  his  will  in  either  case. 

Eyre  B.  expressed  himself  in  great  doubt  at  first,  though 
he  stated  the  leaning  of  his  opinion  to  be  that  it  was  rob- 
bery. He  said  his  difficulty  lay  in  drawing  the  line  between 
robbery,  and  extorting  money  by  undue  influence.  As  Mfy  the 
notion  of  putting  in  fear,  k  had  been  carried  a  great  deal  too 
far,  a&  connected  with  die  definition  of  this  offence.  It 
seemed  to  him  to  be  rather  a  consequential  than  essential 
part  of  the  offence.  It  had  been  decided  that  putting  in 
£ear  need  not  be  laid  in  the  indictment.  If  there  were  a  ta- 
king by  force,  though  no  fear,  it  was  never  doubted  but  that 
it  amounted  to  robbery.  That  the  first  and  general  defini- 
tion of  the  offence  was  a  violent  smd  felonious  taking  from 
the  person.  An  old  author  [West,  Symbol.  90.]  says  a  vio- 
lent taking  from  the  person,  because  in  law  it  imposes  fear. 
The  old  precedents  of  indictments  never  stated  the  putting 
in  fear:  there  were  many  such  in  West:  others  stated  in 
corporali  timore;  but  in  fear  of  life  was  of  very  modem  in- 
troduction. That  in  the  case  mentioned  from  Dyer,  224  b. 
pi.  30.  it  was  holden  no  robbery,  because  there  was  no  put- 
ting in  frar:  but  there  the  indictment  did  not  lay  the  offence 
to  have  been  done  vioknter.  Perhaps  from  that  time  this 
form  of  indictment  grew  into  use.  That  as  to  the  case 
where  the  owner  delivered  his  money  on  demand,  it  must 
amount  to  a  constructive  taking,  in  order  to  make  it  robbery.  ' 
If  a  pistol  were  presented  to  a  man,  though  nothing  were 
ssud,  it  was  a  constructive  force.  That  there  must  be  fear 
either  in  the  case  of  a  constructive  or  an  actual  taking;  but 
it  was  a  constructive  fear.  A  menace  of  any  kind  which 
operated  so  far  on  a  man  as  to  put  him  in  his  own  apprehen- 
sion under  a  necessity  of  delivering  his  money  to  another, 

who 
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Ch.  XVI.  $130.  who  meant  to  steal  it,  was  a  constructive  force:  and  if  the 
Fear^  ofvthtu   owner  were  laid  under  a  moral  necessity,  of  delivering  his  ,j 

^  money  to  another,  it  was  a  constructive  taking*    At  the 

conclusion  of  the  debate  the  learned  Judge  declared  himself 
perfectly  well  satisfied  that  this  amounted  to  robbery. 

Narea  J.  said,  he  spoke  with  diffidence,  though  he  had  a 
formed  opinion  that  this  was  robbery,  according  to  the  legal 
definition  of  it  by  Lord  Hale  and  Hawkins  taken  together.  * 
That  an  actual  assault  was  not  necessary;  putting  in  fear 
was  equal  to  it*  By  Staundf.  27*  a*  if  one  menace  another 
to  deliver  his  money  immediately  or  he  will  kill  him,  it  is 
robbery  as  much  as  if  he  took  it  from  his  person*  DaltOD 
indeed  says,  that  the  taking  must  be  by  force  or  violence^ 
but  he  had  mistaken  Dyer,  224.  b*  That  here  it  was  found 
by  the  jury  that  the  prosecutor  delivered  his  money  under  an 
apprehension  that  he  was  in  fear  of  his  life*  Should  it  be 
said  in  answer  that  he  did  not  know  the  law;  that  made  no 
difference*  The  question  was.  What  effect  the  threat  had 
on  his  mind?  If  he  so  apprehended  it,  it  was  sufficient* 
That  it  would  be  of  the  utmost  ill  consequence  to  say,  that  a 
man  might  have  the  ingenuity  to  get  money  from  another 
as  much  against  his  will  as  if  he  had  presented  a  pistol  to  his 
breast,  and  yet  he  should  not  be  punished  for  it*  That  lar- 
ceny was  a  felonious  and  fraudulent  taking  of  the  goods  of 
another,  &c*  and  this  was  a  species  of  fraud  practised  by 
the  prisoner;  and  the  money  having  by  means  of  it  been 
obtained  as  much  against  the  will  of  the  party  as  if  he  had 
shot  at  him,  the  offence  amounted  to  robber}% 

Ashhurst  J.  said,  he  was  very  averse  to  extend  the  law  to 
cases  not  formerly  considered  as  falling  under  the  crime; 
but  still  the  law  should  keep  pace  with  the  times,  if  it  could  < 

be  done  without  an  extension  of  the  principles  on  which  it  . 

was  founded.  And  he  considered  the  principle  which  go- 
verned the  offence  of  robbery  to  l>e,  where  money  was  taken 
from  another  against  his  will  under  such  circumstances  of 
violence  or  terror  as  did  not  leave  him  a  free  agent*  That  in 
burglary  such  constructions  had  taken  place  as  were  necessary 
to  meet  the  frauds  by  which  the  law  was  endeavoured  to  be  ! 

evaded.    Breaking  and  entering  a  house,  in  common  accep-  | 

tation  meant  the  breaking  of  a  door  or  window,  and  going  • 

into 
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into  the  house:  but  yet  it  had  been  construed  to  extend  toCb.  XVI.  $130. 
breaking  a  pane  of  ^ass,  and  putting  in  the  hand  of  the  per-  ^^^»  ^  w^** 
«on.    The  same  latitude  had  taken  place  in  the  construction  ..............J.,..^ 

of  this  offence.  The  case  of  a  man  taking  money  to  a  rdb- 
ber^  in  consequence  of  an  oath  imposed  on  lum  by  the  latter, 
was  a  fear  upon  the  mind  only,  and  no  fear  of  personal  dan- 
ger at  the  time*  So  here,  if  the  prosecutor  were  not  in  fear 
of  his  life,  yet  if  he  were  induced  to  part  with  his  money 
under  a  fear  for  his  character,  it  was  a  terror  on  the  mind, 
and  amounted  to  robbery. 

Blackstone  J.  said,  that  the  difficulty  of  the  case  was  in 
drawing  the  line  for  the  first  time.  That  Jones's  case  was 
law;  but  it  turned  on  the  circumstance  of  force  and  violence, 
which  gave  a  reasonable  apprehension  of  immediate  danger. 
There  was  a  threat  to  deliver  the  party  up  to  the  mob  as  a 
sodomite,  besides  the  circumstance  of  laying  hold  of  his  arm. 
That  to  constitute  robberv  there  must  either  be  violence  or 
a  putting  in  fear  of  it.  There  was  no  case  in  which  one  or 
the  other  had  not  been  holden  necessary.  The  primary  idea 
of  robbery  was,  that  the  act  must  be  done  with  violence: 
putting  in  fear  was  only  a  constructive  consequential  vio- 
lence. But  the  principal  question  was.  What  it  should  be 
a  fear  of?  and  he  thought  the  menaces  or  s^prehension  must 
be  of  violence  likewise.  If  that  line  were  departed  from, 
there  was  no  telling  where  to  stop.  If  this  species  of  fear 
were  holden  sufficient,  any  other  may  be  so.  That  duress 
per  minas  was  defined. to  be  fear  of  life  or  bodily  jiarm. 
Bracton  said  it  must  be  such  a  fear  as  would  faU  in  constantem 
virum;  and  2  Inst.  483.  was  to  the  same  effect.  Threat- 
ening to  bum  a  man's  house  was  no  duress.  That  as  to  die 
case  put  of  threatening  the  life  of  a  child,  it  would  be  a  clear 
violence  on  the  parent  or  guardian.  The  violence  egressus 
est  e  persona;  and  death  might  ensue  from  non-compliance. 
If  the  fear  were  of  such  a  nature,  to  avoid  the  effects  of 
which  the  true  man  might  kill  the  person,  that  would  be 
roU^ery.  But  that  if  the  threats  were*  of  a  more  peaceable 
kind,  as  to  strip  his  estate,  or  the  like,  it  would  not  be  rob- 
bery. That  none  of  those  consequences  followed  in  the 
case  of  threats  to  disgrace,  as  in  case  of  threats  of  violence. 
That  taking  by  violence  or  against  the  will  of  the  party  were 

4Z  not 
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Ch.  XVI.  i  130.  not  9ynon}Tnou8  terms.  That  as  to  the  threat  of  taking  the 
Fear^  of  vthat  prosecutor  before  a  magistrate,  although  it  were  a  threat  of 
'  corporal  violence,  he  did  not  think  it  was  alone  a  sufficient 
reason  for  distinguishing  the  other  cases  from  the  present,  or 
to  make  it  a  robbery:  for  if  it  were  not  sufficient  to  threaten 
to  prosecute,  it  could  not  be  so  to  lay  hold  of  a  man  for  the 
purpose  of  prosecuting  him;  and  he  did  not  think  it  so 
material  what  the  prosecutor  apprehended,  as  what  he  had 
reason  to  fear.  As  to  the  case  of  the  oath,  he  did  not  know 
how  to  give  an  answer  to  it:  if  it  were  new,  he  should  not 
think  it  law;  but  it  was  established.  Finally  however,  after 
hearing  the  opinion  of  the  other  Judges,  he  changed  his 
own,  and  concurred  with  them  that  it  was  robbery.  He 
thought  that  the  threat  of  immediately  taking  the  prosecutor 
before  a  magistrate  was  a  strong  circumstance;  but  he  still 
doubted  upon  thpse  cases  where  there  was  a  demand  without 
any  threat  or  violence. 

Wilks  J.  said,  he  was  under  less  difficulty  of  giving  his 
opinion  on  this  case,  than  he  should  be  to  draw  the  line  what 
threat  should  or  should  not  be  sufficient  in  robbery.  That 
there  must  be  a  felonious  taking  and  an  actual  or  construc- 
tive violence  to  constitute  robbery.  As  to  the  felonious 
taking,  the  circumstance  of  a  stranger's  calling  upon  a  young 
man  unknown  to  him  in  the  street  to  give  him  a  present, 
and  threatening  him  if  he  refused,  left  no  doubt  of  his  felo- 
nious intent  to  take  money  fix>m  die  prosecutor,  which  he 
obtained  by  means  of  such  threats.  (In  allusion  to  many 
cases  which  had  been  urged  by  the  prisoner's  counsel,  of 
money  obtained  from  others  by  threats  of  various  sorts;  as 
to  discover  to  an  husband  that  the  party  had  committed 
adultery  with  his  wife;  to  inform  a  schoolmaster  or  military 
'  officer  of  offences  committed  by  a  boy  or  soldier,  and  the 
like;)  he  observed,  that  no  precise  answer  was  necessary  to 
be  given;  they  must  depend  upon  circumstances,  and  espe- 
cially upon  the  question.  Whether  any  antecedent  felonious 
design  existed  in  the  person  obtaining  money  by  such  means. 
That  as  to  the  question,  whether  there  were  any  actual  or 
constructive  violence;  the  idea  of  actual  violence  here  must 
he  given  up,  because  there  was  no  touching  of  the  prose- 
cutor's person.    But  he  thought  there  was   a  constructive 

violence. 
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violence.  That  the  threat  of  taking  him  immediately  before. Ch.  XVI.  J 130- 
a  magistrate  was,  under  those  circumstances,  a  threat  of  rais-  '^'«'*»  of  what 
ing  the  mob  on  him.    That  the  law  was  very  liberal  in  con- 


structive burglaries  for  the  prevention  of  the  oifence ;  as  ma- 
king use  of  false  pretences  to  get  into  the  house,  or  fraudu- 
lently suing  out  the  process  of  courts,  &c.  or  prevailing  on 
a  child  by  fraud  to  open  the  door.  The  laying  of  hands  on 
the  party  he  thought  made  no  difference.  That  in  Jones's 
case,  which  was  very  deliberately  considered,  that  circum- 
stance was  not  relied  on:  that  this  was  as  much  a  violence 
in  reality  on  the  party:  and  constructive  violence  supplied 
the  place  of  actual  violence. 

GouU  J.  said,  that  he  was  much  disposed  to  close  with 
the  opinion  thrown  out  that  money  obtained  under  a  ter- 
ror imposed  by  a  charge  either  affecting  life  or  corporal  pu- 
nishment, would  amount  to  robbery.    Robbery  originally 
meant  an  actual  and  violent  taking  immediately  from  the    ' 
person;  but  in  process  of  time  the  Judges  found  it  necessary 
to  supply  the  place  of  an  actual  taking  from  the  person;  and 
a  taking  in  his  presence  was  holden  to  be  the  same  thing. 
That  there  were  many  other  cases  of  constructive  taking 
mentioned  in  Francis's  case.    That  when  a  man  catimofu^  Com.  Rep.  4^8. 
ran£  demanded  money,  whether  he  said,  ^^  give  me  your 
money,"  "  make  me  a  present,"  or  words  of  the  same  im- 
port, it  was  robbery.    In  Ciompt.  Just.  31.  ^.  a  demand  of 
money,  and  obtaining  it  without  a  weapon  or  force  used, 
was  holden  to  amount  to  robbery.    The  grounds  were  the 
demand  of  the  offender  ammo  fur andi^  and  the  apprehension 
in  the  party's  mind  that  force  would  follow;  which  supplied 
the  place  of  actual  force.   It  was  comprehended  in  the  lan- 
guage and  demand  that  force  would  be  used.    If  nothing 
more  had  been  said  to  the  prosecutor  than  that  he  had  bet- 
ter comply,  it  would  have  been  a  robbery:  but  besides,  there 
was  a  threat  to  take  him  before  a  magistrate.    That  there 
was  no  authority  which  said  that  a  battery  was  necessary: 
that  an  illicit  demand  of  money  animo  furandi  was  an  as- 
sault; and  a  threat  to  take  a  party  before  a  magistrate  was  a 
threat  of  actual  force.    The  prisoner  threatened  to  use  that 
force  which  he  was  master  of  to  force  and  drag  the  prosecu- 
tor before  a  magistrate. 

Lord 
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Ch.  XVI.  $  130.     Lord  Ch.  Baron  Skynner  thought  there  was  sufficient  cvi-^ 
Fear,  ofvihat   dence  of  a  felonious  assault  to  make  the  party  deliver  hi» 

' money,  so  as  to  amount  to  robbery.    The  attack  implied 

violence,  and  menaces  equal  to  violence  amounted  to  such 
in  construction  of  law;  and  if  they  answered  the  purpose, 
,  came  within  Lord  Hale's  definition  of  robbery.  That  the 
menace  in  question  was  most  likely  to  produce  the  effect  of 
compelling  the  prosecutor  to  part  with  his  money:  no  me« 
Oftce  being  better  calculated  to  unman  the  mind  as  had  ap* 
peared  in  so  many  instances. 

Lord  Ch.  J.  De  Grey  said,  that  as  far  as  this  case  went 
he  had  no  difficulty,  and  beyond  that  he  thought  it  unneces- 
sary to  give  any  opinion.  It  was  agreed  that  actual  force  or 
terror  was  necessary  to  constitute  robbery.  Actual  force 
perhaps  there  was  none  in  this  case;  but  there  was  terror. 
He  thought  it  extraordinary  that  no  case  had  decided  of 
what  nature  the  terror  must  be.  Mr.  Justice  Foster  had 
said,  there  must  be  violence  or  terror  for  the  safety  of  the 
person,  but  he  did  not  say  that  the  fear  must  proceed  from 
the  person  threatening:  If  there  were  a  fear  for  the  person 
of  the  party,  he  considered  that  sufficient.  That  there  was 
no  necessity  for  a  weapon  drawn  was  a  rule  well  laid  down 
,  by  Hawkins  and  Lord  Hale;  and  the  assault  spoken  of  by 
them  was  evidendy  a  constructive  and  not  an  actual  assault. 
That  Lord  Hale  did  not  seem  to  think  it  necessary  there 
should  be  a  terror  of  life.    So  it  appeared  from  Harman's 

Post  726.  736.   case,  where  the  reason  alleged  why  it  did  not  amount  to 

robbery  was  because  the  fear  arose  after  the  purse  was  ta- 
ken ;  which  afforded  a  fair  inference  that  it  was  of  such  a 
nature  as  would  have  constituted  robbery,  if  the  money  had 
been  delivered  in  consequence  of  it.  That  here  the  prisoner's 
intent  was  clearly  felonious,  and  the  mean  he  employed  to 
obtain  the  money  was  a  threat  of  danger  to  the  prosecutor's 
person,  if  he  did  not  comply.  If  he  refused,  he  was  to  be 
carried  before  a  magistrate  by  force.  The  threat  implied 
that  the  offender  would  swear  to  the  truth  of  the  charge ;  the 
necessary  consequence  of  which  was  commitment;  and  if 
the  charge  were  believed  on  the  trial,  the  punishment  was 
corporal.  That  it  would  be  dangerous  to  say  how  far  the 
terror  must  extend,  or  what  was  such  as  might  fall  in  con* 

stantem 
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stantem  virum.     In  cases  where  no  weapon  was  used  there  Ch.  XVI.  $  13a 
might  really  be  no  .terror.     However  the  case  in  question  ^^^^*  ^f  ^^^ 

clearly  amounted  to  robbery.     Suppose  a  threat  to  shoot  a.^ '■ 

man's  wife  or  children  at  a  litde  distance  from  him,  must  he 
not  be  in  terror?  He  reserved  giving  any  opinion  as  to  the 
cases  of  threats  to  destroy  a  man's  house  or  property;  but 
thought  that  the  expression  of  a  man's  not  being  left  a  free 
agent  was  too  loose  and  ambiguous.  The  rule  he  would 
adhere  to  was  that  expressed  in  Hale  and  Hawkins.  There 
was  no  ground,  however,  to  warrant  la3dng  it  down  as  a  ge- 
neral rule,  that  the  danger  must  arise  from  the  person  threat- 
ening: nor  could  he  agree  that  there  must  be  a  well 
grounded  terror;  though  if  it  were  necessary,  he  thought 
this  was  such ;  and  he  was  clearly  of  opinion  that  the  case 
amounted  to  robbery. 

Lord  Mansfield  C.  J*  was  of  opinion,  that  the  true  nature 
and  original  definition  of  robbery  was  a  felonious  taking  of 
property  from  the  person  of  another  by  force:  in  which 
there  were  three  things  to  be  observed:  first,  That  it  must 
be  done  feloniously,  which  went  to  the  intent  of  the 
taker.  Secondly,  That  it  must  be  taken  from  the  person  of 
another.  Thirdly,  That  it  must  be  taken  by  force.  That  all 
the  rest  which  was  to  be  found  in  the  books  on  this  subject 
formed  no  part  of  the  definition  of  the  offence,  but  arose 
from  legal  construction,  in  order  to  prevent  an  evasion  of 
the  law*  That  as  to  the  felonious  intent  there  could  be  no 
doubt:  whatever  was  done  afterwards  was  the  mode  of  exe- 
cuting the  intent.  That  if  the  construction  of  the  law  had 
been  confined  to  a  literal  adherence  to  the  definition  of  rob- 
bery, many  ways  of  avoiding  it  would  have  been  left  open. 
If  a  man  were  knocked  down  and  his  money  taken  from 
him  while  he  remained  insensible,  that  would  fall  within  the 
true  definition  of  robbery,  although  there  could  be  no  fear 
existing  in  the  mind  of  the  party  robbed.  Again,  if  the 
o^vner  threw  down  his  money,  or  had  it  not  about  his  per- 
son at  the  time,  though  it  were  in  his  presence ;  these  by 
construction  have  been  holden  to  be«equivalent  to  an  actual 
taking  from  the  person.  So  as  to  the  force,  constructive 
force  was  equivalent  to  Actual  force.  If  the  owner  delivered 
his  money,  or  were  xnsJSt  to  stand  still  whilst  the  thief  took 

It 
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Ch.  XVI.  {Lm  it  up,  that  amounted  in  construction  of  law  to  a  taking  by 
FtoTt  of  vfhat  force ;  because  it  was  the  eflFect  of  .terror  operating  on  the 
'  mind  which  ihduced  his  acquiescence :  and  if  the  property 
were  delivered  or  suffered  to  be  taken  by  the  owner  through 
terror  impressed  on  his  mind,  and  in  order  to  get  rid  of  that 
terror,  it  was  a  uking  by  force,  and  amounted  to  robbery. 
That  it  was  clear  that  no  actual  danger  to  the  owner  need 
exist:  for  if  a  tinder-box  or  candlestick  were  used  instead  of 
a  pistol,  it  was  still  robbery.  That  here  the  strongest  per- 
sonal force  was  used.  The  prosecutor  was  accosted  by  a 
person  whom  he  had  never  seen  before:  he  discovered  him 
to  be  a  villain:  the  stranger  demanded  a  present:  that  alone 
would  have  been  sufficient;  but  he  went  further,  and  told 
the  prosecutor  that  he  had  better  comply  with  the  demand: 
that  was  a  threat.  Then  he  threatened  he  would  carry  him 
before  a  magistrate.  Was  the  prosecutor  bound  to  believe 
that  he  was  in  his  way  to  the  magistrate,  or  that  the  prisoner 
would  go  no  further  than  he  threatened  ?  He  thought  this 
was  a  threat  of  personal  injury.  The  instance  of  terror 
Po«t.736i  mentioned  in  Hale  was  not  so  strong  as  this;  the  purse  was 

taken  there  without  the  owner's  knowledge:  and  upon  his 
afterwards  seeing  it  in  the  thief's  hand,  and  demanding  it, 
the  latter  said,  "  Villain,  if  thou  speakest  of  thy  purse,  I 
**  will  pluck  thy  house  over  thy  ears,  and  drive  thee  out  of 
**  the  country,  as  I  did  John  Somers."  This,  said  Lord 
Hale,  was  ruled  not  to  be  robber\';  because  the  words  of  me* 
nace  were  used  after  the  taking  of  the  purse.  From  thence  it 
was  plainly  to  be  inferred,  that  it  was  such  a  menace  as, 
had  the  purse  been  obtained  by  means  of  it,  would  have 
amounted  to  robbery.  That  in  truth  when  a  villain  came 
and  demanded  money,  no  one  knew  what  he  would  do: 
and  when  it  was  obtained  by  threat,  it  was  a  constructive 
violence.  That  it  was  manifest  that  the  mode  adopted  by 
the  prisoner  was  a  mere  evasion,  as  he  supposed,  of  the  law, 
and  intended  as  such:  his  primary  intent  was  to  obtain 
money  by  a  highway  robbery.  Ultimately  all  the  Judges 
held  that  it  was  robber\% 
O.  B.  May  19th,  In  the  May  session  following,  Willes  J.  in  giving  judg- 
No.  5,  p^%  ^^  ment,  after  noticing  the  definition  of  robber}'^  by  Lord  Hale 
Serjt  Forstcr's  and  Others  to  the  same  effect,  obiServed  that  die  following 

ingredients 
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ingredients  were  necessary  to  constitute  that  offence:    1.  ACb.  XVI.  $130. 
felonious  intent,   or  animus  Jurandi.    2.  Some   degree   of  ^^^^^£^^  ^ 

violence  or  putdng  in  fear.     3.  A  taking  firom  the  person 

of  another.    He  observed  that  he  should  confine  himself  to  ^o^e^au^^^^') 
shew  that  the  prisoner's  offence  came  within  the  above  de- 
scription, as  the  Judges  did  not  mean  to  draw  the  line  as 
to  what  shoidd  or  should  not  Constitute  robbery ;  and  there- 
fore they  declined  giving  an  answer  to  the  cases  put  by  the 
prisoner's  coimsel ;  saying  that  every  case  must  depend  upon 
its  own  circumstances;  but  that  the  facts  in  this  case  war- 
ranted them  in  saying;  as  to  the  first  point,  that  there  was 
a  felonious  intention  in  the  prisoner  to  rob  die  prosecutor. 
Upon  the  second  point,  that  the  putting  in  fear  was  not 
necessary  to  be  laid  in  the  indictment;  so  that  the  fact  were 
charged  to  be  done  violendy  and  against  the  will  of  the 
party.    Nor  wris  the  circumstance  of  actual  fear  necessary 
to  be  proved;  but  that  the  law,  in  odium  spoliator is^  would 
presume  it.    In  like  manner  it  had  often  been  holden  that 
actual  violence  was  not  necessary,  but  that  constructive  vio- 
lence was  sufficient:  for  where  such  a  terror  was  impressed 
on  the  mind  as  did  not  leave  the  party  a  free  agent;  and  in 
order  to  get  rid  of  that  terror,  he  delivered  his  money,  it 
was  robbery.    It  was  also  clear  that  no  actual  danger  was 
necessary;  for  a  man  might  commit  a  robbery  without  hav- 
ing any  offensive  weapon ;  and  though  a  tinder-box  or  can- 
dlestick were  used.    For  when  a  villain  came  and  demanded 
a  man's  money,    no  one    knew  to  what   length  he  would 
proceed.    That  here  the  situation  of  the  prosecutor  was  that 
of  a  young  gendeman  accosted  at  night  in  the  street  by  a 
stranger,  whom  he  had  never  before  seen,  and  must  have 
suspected  to  be  a  villain,  who  demanded  a  present.    Even 
that  seemed  sufficient;   but  the  stranger  went  on  and  told 
him  that  he  had  better  comply,  &c.    That  was  a  threat  of  a 
personal  injury;  for  he  had  every  thing  to  fear,  in  being  drag- 
ged through  the  streets  as  a  culprit  charged  with  an  unnatural 
crime.    That,  therefore,  was  a  reasonable  fear;  which  might 
operate  in  constantem^  as   well  as   in   meticulosum   virum. 
It  had,  he  said,  been  urged  on  behalf  of  the  prisoner,  that 
this  was  a  fraudulent  extorting,  and  not  a  taking  by  vio- 
lence.   But  in  many  cases  fraud  would  supply  the  want  of 

violence; 
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Ch.  XVI.  1 130.  violence;   as  in  die  case  of  bur^glary,  where  breaking  was 

Fear,  tf  nhat  nc*ccssaiT  to  be  laid  in  die  indictment,  and  yet  getting  admis- 

....^^_^..._  sion  into  a  house  under  colour  of  law  or  pretence  of  taking  a 

lodging  or  business  had  been  often  holden  sufficient  evidence 
of  the  breaking  into  the  house*  But  the  Judges,  he  obserred, 
did  not  entirely  determine  this  case  on  that  ground,  but  were 
of  opinion  that  there  was  proof  of  a  constructive  violence, 
which  they  thought  was  sufficient.  As  to  the  third  point,  that 
there  was  clearly  a  taking  from  the  person ;  though  a  taking 
in  the  presence  of  the  party  would  have  been  sufficient. 
Ant«,  714>  715.  After  citing  the  above-mendoned  cases  of  Jcmes,  Brown,  and 

Harrold,  he  observed  that  in  those  cases  there  was  this  dif- 
ference from  the  present,  that  there  was  some  actual  violence 
proved,  as  taking  by  the  collar  or  arm:  but  that  die  Judges  all 
held  that  that  did  not  make  any  material  disdncdon,  but  that 
sufficient  was  proved  in  this  case  for  the  jury  to  find  the 
prisoner  guilty  of  robbery, 
suplc's  cAse,         In  the  October  sessions  following,  John  Staples  was  con- 
O.  B.  1779.        victed  of  a  similar  offence,  and  executed* 
Hickman's  case,     Daniel  Hickman  was  indicted  for  robbing  John  MiUard 
M<?  B^li  ^'l^'  ^^  ^^  James's  Palace  of  two  guineas*  He  obtained  the  money 
MS.  Crown  Cas.  from  the  prosecutor  by  charging  him  with  a  similar  crime  as 
Rea.  and  MS.    jjj  ^^  foregoing  cases ;  and  by  threatening  that  if  he  did  not 
It  f#  robbery  to    make  him  satisfaction  he  would  bring  .a  serjeant  and  a  file  of 
extort  money      j^en  to  take  him  up  before  a  magistrate.    The  prosecutor 
thna^Jmg^o  ^ swore  that  he  parted  with  his  money  for  fear  of  losing  his 
charge  him  vjith  character,  and  diat  he  had  no  odier  fear.    The  jury  found 
a^ime!'*thouph    the  prisoner  guilty:  but  as  some  on  the  bench  thought  that 
he  parted viith  hU  diis  case  differed  from  that  of  Donally,  it  was  reserved  for 
f^^/J'^lj/ch^ the  opinion  of  the  Judges;  who  in  November  1783  were  aH 
racter  and  from  of  Opinion  that  it   was    robbery.    Ashhurst  J.   afterwards 
O.B.*Fc^'T784,  delivered  their  opinion;  diat  diis  did  not  materiaUy  differ 
Sens.  Pap.         from  the  case  of  Donally;   for  that  the  true  definidon  of 
(S^cf  1  Leach,  i^bbeiy  is  the  stealing  or  taking  from  the  person  or  in  his 
oio.)  presence  property  of  any  amount,  with  such  a  degree  of  force 

or  terror  as  to  induce  the  party  unwillingly  to  part  with  his 
property:  and  that  whether  the  terror  arose  from  real  or  ex- 
pected violence  to  the  person,  or  from  a  sense  of  injury  to 
the  character,  the  law  made  no  kind  of  difference:  for  to 
most  men  the  idea  of  losing  their  fame  and  reputation  was 

equally 
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equally  if  not  more  terrific  than  the  dread  of  personal  injury.  Ch.  xvi.  $  130. 
That  the  principal  ingredient  in  robbery  was  a  man's  being  ^carj  of  vhat 
forced  to  part  with  his  property.    And  that  the  Judges  were        "^^"^*^' 
unanimously  of  opinion,  that  upon  the  principles  of  law  and 
the  authority  of  former  decisions,  a  threat  to  accuse  a  man 
of  having  committed  the  greatest  of  all  crimes  was  a  suffi- 
cient force  to  constitute  the  crime  of  robbery  by  putting  in 
fear. 

w 

No  case  however  has  gone  further  than  a  very  recent  one       $  131. 
of  James  and  Ezekiel  Asdey,  who  were  indicted  for  robbing  On  threat  to  bum 
Jonathan .  Grundy.    It   appeared  that   the  prisoners   and   a  r"v^'j.  Astley 
person  unknown  went  to  a  public  house  near  Birmingham,  and  £.  Astley, 
during  the  time  of  the  late  riots,  which  was  three  or  four  i^g,  ^^92  cor. 
hundred  yards  from  Mr.  Grundy's  house,  early  in  the  mom-  Grose  J. 
ing,  where  one  of  them  said  that  they  were  going  up  to  Mr.  ^^^  ms.  Jud! 
Grundy's  house,  "  and  if  he  did  not  turn  out  the  whack,  The  prisoner* 
his  house  would  be  down  by  two  o'clock  in  the  morning;"  ^i^i^ng^^m^ 
on  which  the  stranger  observed  that  he  himself  would  do  \t\froni  Birming- 
that  he  was  the  head  of  the  mob,  and  had  3  or  400  men  at  *^^  QriVlJd 
command  at  any  time ;  with  other  like  discourse.  They  all  de-  disturbance  J, 
parted  towards  Mr.  Grundy's  house;  but  beCore  diey  arrived ^^^  JlJj^j^'^" 
there  they  saw  his  servant  at  a  litde  distance  from  it,  whom  down  if  he  did 
they  accosted:  James  Astley  telling  him  he  was  come  as  aJJ^'^'jj!^^ 
fnend  to  let  Mr.  Giojndy  know  that  this  man  (the  stranger)  did  under  fear  of 
was  the  head  of  the  mob,  and  the  first  man  who  had  entered  ^^JH^^'^^''  ^^ 
all  the  places  which  were  destroyed  at  Bummgham.    They 
ititn  seeing  Mr.  Grundy  come  out  of  his  house,  pulled  off 
their  hats,  and  shouted  Church  and  King.    Mr.  Grundy  did 
the  same,  advancing  towards  the  prisoners,  in  much  alarm, 
when  the  stranger  accosted  him,  saying,  ^^  I  am  cone  out  of 
friendship  to  you,  Mr.  Grundy,  to  let  you  know  your  house 
is  marked  to  come  down  to-morrow  morning  at  two  o'clock. 
I  am  the  head  of  the  mob:  they  are  2000  strong  in  Birming- 
ham*   I  must  have  something  to  make  my  men  drink. .  I 
can  bring  2  or  300  in  an  hour's  time,  or  keep  them  back." 
Mr.  G.  said,  ^^  As  to  something  to  drink,  you  shall  have  any 
thing  you  have  a  mind  for."    The  stranger  said,  ^^  I  must 
have  money."    Mr.  Grundy  pulled  out  half-a-crown  from  • 
his  pocket,  and  offered  it  to  him;  but  the  stranger  refused 

5  A  it» 
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Ch.  XVX.  f  131.  it,   and  turned  away  with  expressions  of   contempt.    Mr. 
Fear.ifvfhtu  Gnindy  ,then  asked  what  he  wanted;  the  stranger  replied^ 
'  *^^^'        he  must  have  20  guineas ;  and  on  Mr.  Grundy  saying  that  he 
had  not  so  much  in  his  house,  the  other  told  him,  that  if  he 
did  not  give  him  something  handsome  for  his  men  to  drink, 
his  house  should  come  down.    Mr.  Grundy  said,  that  he 
might  have  9  or  10  guineas,  which  the  stranger  asked  to  see: 
and  as  Mr*  Grundy  was  taking  his  purse  out  of  his  pocket, 
James  Asdey  told  him  he  might  depend  upon  it  that  the 
other  man  was  the  head  of  the  mob,  and  the  like  sort  of 
discourse  which  had  passed  before  concerning  his  power; 
particularly,  that  he  was  the  first  man  who  had  entered  every 
house  that  had  been  destroyed.    Mr.  Grundy  was  so  struck 
with  that  expression  that  he  immediately  took  the  money  out 
of  his  purse  (9  guineas  and  a  half,)  wluch  he  gave  to  the 
stranger;  who  counted  it,  and  demanded  to  have  something 
to  drink*     They  all  went  then  into   Mr.  Grundy's   house^ 
where  they  had  liquor,  and  in  going  away  assured  him  that 
he   should  be   protected.     Mr.  Grundy  said,   that  he   wa& 
greatly  alarmed,  but  not  for  his  person:  that  no  injury  was 
threatened  to  his  person:  that  when  he  delivered  his  money 
his  apprehension  was,  that  if  he  had  refused  so  to  do,  the  pri- 
soners would  have  gone  to  Birmingham,  and  have  returned 
with  other  persons,  and  piilled  down  his  house  and  plundered 
it  before  he  could  have  removed  his  wife,  who  was  in  the 
house  in  great  agitation,  as  the  prisoners  had  threatened,  and 
in  the  same  manner  as  different  houses  in  Birmingham  had 
been   before  pulled  down.     It  appeared  that  the   prisoners 
liad  a  small  share  of  the  money  afterwards.    It  was  objected 
on  their  behalf,  that  there  was  no  evidence  of  robber)',  inas- 
much as  the  prosecutor  did  not  deliver  his  money  from  any 
immediate  fear  of  danger  to  himself  or  his  propertj^,  but  from 
an  apprehension  of  future  injury  to  his  house  by  pulling  it 
down.    And  the  counsel  for  die  Crown  admitting  it  to  be  a 
new  case,  Qrose  J.  proposed  to  have  a  special  verdict  found; 
but  on  account  of  the  prisoners'  situation,  it  was  agreed  that 
the  truth  of  the  evidence  should  be  left  to  the  jury,  and  if 
tfiey  should  find  the  prisoners  guilty,  the  judgment  should  be 
|!espited,  and  the  facts  submitted  to  the  Judges  for  their  opi- 
afen,  whether  the  evidence  amounted  to  robbery.   The  juiy 

found 
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found  the  prisoners  guilty;  saying  that  they  were  satisfied  Ch.  XVI.  §  131. 
that  Mr.  Grundy  did  not  deliver  his  money  frotn  any  appre-   ^^^r,  qffohat 
hension  of  danger  to  hi^  life  or  person,  but  from  an  aoore.       f^**^^' 
hension  that  if  he  refused,  his  house  would  at  some  future 
time  be  pulled  down,  as  the  prisoners  and  the  stranger 
threatened,  in  the  s^me  manner  as  Other  houses  in  Birming* 
ham  had  been  before.  In  Michaelmas  term  1792  a  majority 
of  the  Judges  held  this  to  be  robbery  (a). 

I  find  a  note  of  a  case  very  similar  to  the  above  determin-  r,  v.  Simons^ 
cd  by  the  Judges  in  1773.    One  Simons,  who  had  been  a|"^  '^-  ^"^^^ 
ringleader  in  the  late  riots  among  the  tinners  in  Cornwall^  ms.  vi(kaji^ 
came  with  above  seventy  of  his  companions  to  the  house  of  ^^?^  case 
one  Thomas  Rowe,  and  said,  they  would  have  from  him  the  pmc^er  onT^ 
same  as  they  had  had  from  his  neighbours,  which  was  one  <l*^«*nt  indict, 
guinea,  else  they  would  tear  down  his  mow  of  com  and  level  Ante,  p.  712. 
his  house.  He  gave  them  a  croicn  to  appease  them;  the pri-^"  ^^^  'o '««* 
soner  swore  he  would  have  5s.  more,  which  Rowe,  being  ter-/^/AMMe''(5'c 
rified,  gave  him.    They  then  opened  a  cask  of  cider  by  force, 
and  drank  part  of  it,  and  eat  his  bread  and  cheese,  and  the 
prisoner  carried  away  a  piece  of  meat.  He  was  indicted  for 
robbing  Rowe  of  109.  in  his  dwelling-house  by  assault,  and 
putting  him  in  fear.    But  there  was  also  another  count,  for 
putting  the  prosecutor  in  fear,  and  taking  from  him  in  his 
dwelling-house  a  quantity  of  cider,  pork,  and  bread:  and  it 
was  holden  robbery  in  the  dwelling-house. 

Another  case  of  the  like  sort  occunjed  upon  the  trial  of  Brown'a  case, 
some  of  the  rioters  in  the  year  1780.    The  indictment  ^^fo^'^^^V^' 
for  robbing  the  prosecutor  Daking  in  his  dwelling-house ;  MS.  Buller  i. 
into  which  Daking  swore  that  the  prisoner  William  Brown 
and  another  man  entered;  and  being  asked  by  him  what  they 
wanted.  Brown  having  a  drawn  sword  in  his  hand  said  with 
an  oath,  ^^  Put  one  shilling  into  my  hat,  or  I  have  a  party 
that  can  destroy  your  house  presently:*'  on  which  the  prose- 
cutor gave  him  a  shilling.    Another  witness  present  swore, 
that  the  prisoner  also  used  the  expression,  that  *^  if  he  (Da- 
king) would  keep  the  blood  within  his  mouth,  he  must  give 
the  shilling."    The  offence  was  holden  to  be  robbery. 

(a)  Qu.  If  the  threat  of  buminj;  down  a  man's  dwelling-house  by  a  mob 
do  not  in  itself  convej  a  threat  ofpenonal  danger  to  the  occupiers  i 

AB 
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Ch.  XVI.  %  131.      All  these  however  were  cases  of  urgency:  the  threats 
Fear,  ofsvhat  were  of  immediate,  or  speedy  and  signal  mischief,  and  the 
"*'  *^'*        execution  of  them  could  not  have  been  impeded  by  any  or- 


dinary prudence  or  firmness,  or  by  any  recurrence  to  the 
protection  of  the  law.  But  the  foUowing  case  is  of  another 
description. 
Rex  V.  Wood  NaUianiel  Wood  and  James  Knewland  were  indicted  for 
a^B^jTr^'S  ^^^'^^e  Sarah  Wilson  in  the  dwelling-house  of  Knewland. 
cor.  Heath  J.  ^'  Upon  the  evidence  it  appeared  that  as  the  prosecutrix  was 
^^  ^"^  /«-  passii^g  by  die  door  of  an  auction^room  in  the  Strand,  she 
pretence  of  an  was  solicited  by  Wood  to  enter,  and  on  her  repeatedly  de- 
flw(tio/i  ^r  o  wo- cl jjjjjjgj  j^  jjg  pushed  her  into  the    room,   in  which  about 

man  tnto  a  house  °  *  i  i     i       ¥t  i_  '  \ 

and  compel  her,  twenty  persons  were  assembled.  Here  she  was  much  pres- 
by  threat*  of  car- ^^^  to  bid  for  some  articles,  which  she  refused,  alleging  the 
nMgut^jt/TnJ  force  which  had  been  put  upon  her;  and  attempted  to  quit 
to  prison  for  not  ^^  room;  but  this  was  prevented  by  the  company:  when 
prete^Jedto  have  finding  she  could  not  otherwise  obtain  her  liberty  she  bid 
been  bid  for  6v  g^^  j^d  again  attempted  to  depart ;  but  was  prevented  by 
\m! through  fear  Kncwland.  And  the  auctioneer  having  knocked  down  the 
of priM^m^  and/or  ^po^^  at  14*.  W.  Knewland  said  they  were  her's  anU  he 
taittin^h^  fiber- ^^^^^  b*ve  the  money  as  they  were  knocked  down  to  her. 
fjr,  but  mithout  Qu  her  again  complaining  that  she  had  been  forced  into  the 
perswL^viJence:  Toom,  and  protesting  that  she  had  not  the  money,  Knewland 
held  durett  and  said,  if  sh^  could  not  pay  all  she  must  leave  her  bundle,  or 
not  TO     jr.        p^y  half-a-guinea  till  she  could  raise  the  remainder.     She 

however  refused  both :  on  which  he  said,  ihat  she  should  go  to 
Bow-street^  and  from  thence  to  Newgate^  there  to  be  imprisoned 
till  she  could  raise  the  money.  He  then  ordered  the  door  to  be 
shut  and  a  constable  sent  for.  The  prisoner  Wood  soon  after 
entered  with  a  pretended  constable,  who  was  directed  by 
Knewland  to  take  her  to  Bow-street,  and  from  thence  to 
Newgate.  The  constable  insisted  on  being  paid  for  his 
trouble,  and  threatened  to  take  her  away  unless  she  paid  1*., 
Knewland  all  the  while  having  one  hand  on  her  shoulder 
and  the  other  on  her  bundle.  She  then  paid  the  constable 
1*.,  being  in  bodily  fear  of  priaony  for  the  purpose  of  obtain- 
ing her  liberty.  Being  asked  whether  she  were  not  impressed 
with  fear  by  Knewland  laying  hold  of  her  and  her  parcel, 
she  answered  in  the  negative;  %2c^\n^^tliat  she  only  parted  with 
her  money  to  avoid  being  carried  to  Bow^streetj  and  from  thence 

to 
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to  Newgate;  and  not  out  of  fear  or  apprehension  of  any  other  ch.  XVI.  <;  131. 
personalforce  or  violence.     The  Jury  were  directed,  that  if   Fear,  of  what 
they  believed  this  to  be  a  combination  and  conspiracy  of  the        "^^"^^' 
prisoners  to  procure  the  money  of  the  prosecutrix  under  the 
pretence  of  an  auction,  they  should  find  them  guilty ;  which 
they  accordingly  did.     And  the  question  was  reserved  for 
die  opinion  of  the  Judges,  Whether  the  facts  stated  amount- 
ed to  robbery?  In  Hilary  term   1796,  eight,  Judges  being  (Absent  Ash- 
assembled,  the  conviction  was  holden  wrong:  considering *>^"^* J- **^1»*™ 
this  as  the  case  of  a  simple  duress,  for  which,  according  to  j^^d  Bulfer  j.) 
all  the  books,  the  party  injured  had  a  civil  remedy  by  action, 
which  could  not  be  if  the  fact  amounted  to  felony.     In  the 
course  of  the  debate  Grose  J.  observed,  that  though  he  did 
not  agree  with  the  Birmingham  case,  where  money  obtained  R-  v.  Astley^ 
by  a  threat  to  bring  a  mob  and  bum  the  prosecutor's  house  *"*^*  ^ 
was  holden  to  be  robbery;  yet  if  that  were  law  he  could 
not  distinguish  this  case  from  it  on  principle.     But  Eyre 
C.  J.  said,  that  this  was  very  different  from  the  Birmingham 
case ;  and  nothing  more  than  simple  duress.  That  the  question 
in  such  cases  for  the  jury  was,  Whether  the  money  were 
delivered  under  the  impression  of  terror?  If  the  terror  were 
of  such  a  kind  as  to  disable  the  party  from  resistance,  it  was 
a  taking  by  force,   fiut  that  was  not  the  case  here.  The  pro- 
secutrix had  a  choice  of  difficulties,  and  chose  to  pay  her 
money  rather  than  undergo  the  trouble  of  being  carried  be- 
fore a  magistrate. 

In  the  February  following,  the  opinion  of  the  Judges  was  Feb.  1796, 
delivered  by  Ashhurst  J. ;  in  the  course  of  which  he  observed,  9'^^^^  ^*^' 
that  there  was  no  reason  for  such  a  degree  of  terror  in  this  (s.  C.  2Leacby 
case  as  to  induce  the  prosecutrix  to  part  with  her  money;  ^*^^ 
she  might  have  known  that  having  done  no  wrong,  if  she 
had  been  taken,  to  prison,  the  law  would  have  taken  her  un- 
der its  protection  and  set  her  free.     And  that  the  law  did 
not  allow  the  fear  of  being  sent  to  prison  to  be  a  sufficient 
ground  of  terror  to  constitute  a  robber)'. 

If  the  property  be  not  taken  by  actual  violence,  but  the       $  132. 
owner  deliver  it  in  consequence  of  prior  threats,  such  de-  ^^^'  no  force, 

1-  1  /•  m  ,.      ^  ,  ,         .  there  mutt  beta-' 

hvery  must  be  enforced  by  terror  actually  felt  at  the  time;  ror  in/act. 
otherwise  there  is  neither  actual  nor  constructive  violence  in 

the 
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Ch.  XVI.  $  132.  the  taking,  and  consequently  no  robbery.  By  this  principle 
Fear  in  fact,      jh^  case  before  mentioned  of  delivering  money  upon  a  com- 

pulsive  oath  must  be  governed. 

Fiiif  antes.  129.  James  Reane  and  another  were  indicted,  the  one  for  a 
O.  B.  June  '  robbery  on  the  highway,  the  other  as  accessary  before  the 
1794,  cor.  fact.     The  prosecutor  deposed,  that  on  the   19th  of  May 

MS.jud.  ^7^  he  met  the  prisoner  Reane,  who  was  an  entire  stran- 

Jfthe  property  be  gtr  to  him,  in  the  street,  who  asked  him  for  money,  and 
lence  nor  parted  ^^^  ^^  ^^  ^n  ^^^  distress.  The  prosecutor  did  not  give 
wthihro  fear^  him  anything,  and  left  him  muttering  something  which  he 
\hou^h there ^e^^^  ^^*  distiucdy  hear.  The  next  day,  meeting  Reane  again 
sufficient  legal  in  the  Street,  he  again  asked  for  mcmey;  and  being  refused, 
groundj^fear  ^^^^  ^®  prosecutor  it  should  be  worse  for  him.  A  few 
a*  upon  a  threat  days  afterwards  Reane  accosted  the  prosecutor  again  in  the 
^anwwat^tU^*  Street,  and  talked  of  his  having  committed  indecencies  with 
crime.  him,  and  that  somebody  had  seen  it.     The  prosecutor  said 

he  knew  not  what  he  meant,  and  went  away.  The  next  day 
he  received  a  letter  from  Reane  containing  the  like  insinua- 
tion, and  mentioning  his  place  of  residence ;  in  consequence 
of  which  the  prosecutor  was  induced  to  write  to  him,  ap- 
pointing to  meet  him  in  the  street  to  hear  what  he  had  to 
say.  He  accordingly  met  him  there,  when  Reane  told  that 
he  could  prove  that  he  had  committed  indecencies  with  him 
in  the  Park,  and  that  a  third  person  had  seen  it.  The  pro- 
secutor was  struck  with  the  charge.  At  the  same  time  the 
other  prisoner  Watkins  came  up  to  them  and  repeated  the 
same  charge,  of  which  he  said  he  had  been  the  witness. 
The  prosecutor  then  observed  to  them  that  it  was  a  horrid 
charge.  On  which  Watkins  said,  "  You  have  great  interest 
with  the  present  Government;  and  I  should  be  glad  of  a 
place  in  the  customs  or  excise,  or  where  clerks  were." 
The  prosecutor  said  he  would  get  him  one,  and  Watkins 
went  away.  Reane  then  said,  "  You  have  given  that  man 
a  certainty;  I  will  have  one  too."  The  prosecutor  answered 
that  he  should.  The  next  day  Reane  told  him  that  he  had 
considered  what  he  would  have,  which  was  20i  and  a 
bond  for  50/.  annually.  The  prosecutor  replied  that  he 
could  not  do  it  then,  but  if  he  would  wait  a  few  days  he 
would  bring  him  the  money  and  the  bond.  He  afterwards 
met  Reane  and  offered  him  the  money,  which  he  would 

not 
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not  take  without  the  bond;  upon  which  the  prosecutor  Ch.  XVI.  J  132. 
gave  him  both.  This  was  the  substance  of  the  transaction.  P^or  infacu 
The  prosecutor  further  deposed,  that  at  the  beginriing  of  the  ^  erenowoen 
business  he  apprehended  injury  to  his  person  or  character; 
but  at  the  time  when  Reane  took  the  money  and  bond  he. 
had  no  such  apprehension,  but  parted  with  both  for  the 
purpose  of  bringing  the  prisoners  to  justice,  and  with  that 
view  only.  That  he  did  not  deliver  the  money  voluntarily, 
nor  should  have  parted  with  the  money  or  bond  unless  for 
the  several  applications  which  had  been  made  to  him  by  the 
prisoners,  but  that  he  was  under  no  fear  or  apprehension 
when  he  parted  with  them.  It  was  objected  on  the  part  of 
the  prisoners,  that  to  constitute  robbery  there  must  be  vio- 
lence or  fear  of  danger  to  the  person  or  character,  and  that 
such  violence  or  fear  must  exist  at  the  time  when  the  money 
was  parted  with;  which  did  not  exist  in  this  case:  and  fur* 
ther,  that  Reane  had  been  entrapped  into  the  commission  of 
the  offence.  The  prisoners,  however,  were  found  guilty; 
but  judgment  was  respited  to  take  the  opinion  of  the  Judges 
upon,  the  case.  In  Trinity  term  1794  the  Judges  (absent 
BuUer  J.)  inclined  to  think  that  this  was  not  robbery;  there 
being  neither  violence  nor  fear  at  the  time  when  the  prose- 
cutor parted  with  his  property.  Eyre  C.  J.  observed,  that  it 
would  be  going  a  step  further  than  any  of  the  cases  to  hold 
this  to  be  robbery.  The  principle  of  robbery  was  violence: 
where  the  money  was  delivered  through  fear,  that  was  con- 
structive violence.  That  the  principle  he  had  acted  upon 
in  such  cases  was,  to  leave  the  question  to  the  jury,  Whe- 
ther the  Defendant  had  by  certsun  circumstances  impressed 
such  a  terror  on  the  prosecutor  as  to  render  him  incapable 
of  resisting  the  demand?  Therefore  when  the  prosecutor 
swore  that  he  was  under  no  apprehension  at  the  time,  but 
gave  his  money  only  to  convict-the  prisoners,  he  negatived 
the  robbery.  That  this  was  different  from  Norden's  case.  Ante,  666. 
where  there  was  actual  violence:  for  here  there  was  nei- 
ther actual  nor  constructive  violence.  A  man  mig^t  be 
said  to  take  by  violence  who  deprived  the  other  of  the  power 
of  resistance,  by  whatever  means  he  did  it.  And  he  saw  no 
sensible  distinction  between  a  personal  violence  to  the  party 
himself,  and  the  case  put  by  one  of  the  Judges  of  a  man 

holding 
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Ch.  XVI.  $  132.  holding  another's  child  over  a  river  and  threatening  to  throw 

^'^/•'a//**  "***  *^  '**  unless  he  gave  him  money.    The  Judges,  however, 

thnngtit  the  matter  deserving  of  further  consideration.  But 
in  Hilary  term  1795  (absent  Buller  J.),  they  held  the  con- 
viction wrong;  there  being  neither  actual  nor  constructive 
violence. 

$  133*  It  is  not  enough  that  the  fear  arise  after  the  property  is 

Fear  after  the     taken.     Harman.  being  on  horseback  desired  Halfpenny  to 
cieto^  o^Ti  a  gap  for  him;  and  while  he  was  so  doing,  Harman 

Hannan'scase,  took  the  opportunity  unperceived  to  pick  his  pocket  of  his 
Roll  vd^iSA,  purse.    Halfpenny  turning  round  and  seeing  the  purse  in 
1  Hale/  534.      Harmsn's  hand,  demanded  it  of  him,  who  then  menaced 
ntc,  72  Halfpenny  (in  the  manner  before  mentioned)  and  went  away 

with  the  purse.  On  an  indictment  for  robbery,  the  pri- 
soner was  holden  guilty  of  simple  larceny  only;  the  property 
being  obtained  by  stealth,  and  not  by  violence  or  putting  in 
fear ;  the  words  of  menace  being  used  after  the  taking. 


IV.  Of  Grand  and  Petit  Larceny  and  Robbery^  and 

their  Punishments. 

1^  Grand  and  Petit  Larceny. 

§  134.  In  grand  larceny  the  value  of  the  property  taken  must  be 

Grand  and  petit  above  \2d.  If  it  be  only  of  that  value  or  under,  it  is 
l^ale  503.530.^"^  P^^^^  larceny:  and  in  these  prosecutions  the  valuation 
2  Inst.  189.  ought  to  be  reasonable ;  for  when  the  stat.  of  Westm.  2. 
Staundf!^24.  b.  c-  25.  was  made,  silver  was  but  2Ck/.  an  ounce,  and  at  the 
Vide  Ld.  Lytt.  time  Lord  Coke  wrote,  it  was  worth  5«.  and  it  is  now 
?vd[.  qtatro.^'  higher  (a).  The  nature  of  the  offence  is  the  same  in  both; 
4  Blac.  Com.  they  are  both  felony,  though  they  differ  in  the  degrees  of 
mifestWestm  ^^^^  punishment,  and  in  some  other  particulars.  At  com- 
1.  c.  15.  and      mon  law  the  judgment  for  grand  larceny  is  of  death,  but  the 

Ha^f  ut  supw  ^  P^'^y  ^^y  P^y  ^^  benefit  of  his  clergy,  unless  in  cases 
fit  517. 

^iPlac.Coin.237.     ^^ ^  j  ^^  informed  that  the  average  price  of  late  years  has  been  about 

St.  3d.  but  in  the  course  of  the  last  war  it  rose  at  times  to  about  6d.  more. 

where 
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where  he  is  ousted  hy  particular  statutes,  which  have  been  Ch.  XVI.  §  134. 
already  noticed:  and  he  shall  also  lose  his  goods.    In  petit  Orand  and  petit 
larceny  the  offender  was  only  subject  to  whippmg,  or  other         g>-cg»y. 
corporal  punishment  less  than  death,  by  which  is  now  under-  ^  I^ist.  69.  218. 
stood  imprisonment:  and  in  this  case  also  the  party  forfeits  i  Hale,  531,2. 
his  goods  on  conviction.    But  in  robbery,  whatever  be  the  2  Hale,  349. 
value,  the  judgment  is  of  death.    But  though  every  larceny  g.  9^ 
include  a  trespass,  yet  up<»i  an  indictment  for  larceny,  if  the  Ante,  s.  125. 
taking  appear  not  to  be  felonious,  though  amounting  to  a q"^  loe^^' 
trespass,  the  Defendant  is  entitled  to  a  general  acquittal.       K^l.  29. 

In  the  punishment  of  grand  and  petit  larceny  several  al-       $  135. 
terations  have  been  introduced  by  statute,  many  of  which      ^^  •^atutp. 
have  been  already  enumerated  in  some  of  the  preceding  di- 
visions of  this  head  of  offences.  To  which  may  be  added  in 
this  place  the  general  statute  of  the  3  W.  &  M.  c.  9.  s.  2. 3  W.  &  M. 
which  enacts,  that  "  if  any  person  or  persons  be  indicted  standing  mute, 
*'  for  any  offence,  for  which  by  virtue  t)f  any  former  statute  ^c.  owtedof 
**  he  or  they  are  excluded  from  the  benefit  of  clergy,  if  ^^fi!^ZfZe 
**  or  they  had  been  thereof  convicted  by  verdict  or  confes-  oujtted  on  conmct 
*^  sion ;  if  he  or  they  shall  stand  mute,  or  will  not  answer 
**  directly  to  the  felony,  or  shall  challenge  peremptorily  above 
*'  20,  or  shall  be  outlawed  thereupon,  he  or  they  shall  not  be 
**  admitted  to  the  benefit  of  clergj%"    This  does  not  extend 
to  larcenies  which  have  been  ousted  of  clergy  by  subsequent 
statutes. 

By  the  stat.  1 8  Eliz.  c.  7.  s.  3.  persons  to  whom  clergy  is  18  EUz.  c.  f/ 
allowed,  may,  for  their  further  correction,  be  imprisoned  for"; ^' 

^  J.  •       1.     J.  •  r    r      1        Irnpntonment 

any  time  not  cxceedmg  a  year,  m  the  discretion  01  the  jus-  not  exceeding  a 
tices  before  whom  such  allowance  is  had.  y^°^' 

The  stat.  5  Ann.  c.  6.  s.  2.  enacts,  "  that  where  any  per-  5  Ann.  c.  6. 
«  soH  or  persons  shall  be  convicted  of  any  theft  or  larceny,  f;-»£^»,;^. 
**  and  shall  have  the  benefit  of  this  act  allowed  thereon,  or  mitment  to  the 
""  ought,  by  the  laws  in  force  before  the  making  of  the  said  ^''  ofeorrec- 
*^  act  (a),  to  be  burnt  in  the  hand  for  such  offence,  shall  be 
^^  burnt  in  the  hand  as  formerly;  and  the  judge  or  justices, 
"•*  before  whom  such  offender  or  offenders  shall  be  tried  and 
^^  convicted,  shall  also  at  their  discretion  adjudge  that  such 

{a)  Tl.e  first  section  of  this  act  repeals  the  stat.  10  i5*  11  fT.  3.  c  2S. 
i»'hich  subjected  certain  oflenders  guilty  of  thefts  or  larcenies,  who  were 
allowed  their  clergy-,  to  be  burnt  on  the  left  cli«clc  instead  of  the  hand .-  > 

which  is  the  act  here  referred  to. 

5  B  "  offender, 
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Ch.  XVI.  $  135.  ^^  offender,  See*  shall  be  committed  to  some  house  of  correc* 
Grand  md p<ntt  **  tion  Or  public  work-house  within  the  county,  city,  &c« 
__^^^^jj[;^^_^  *'  where  such  conviction  shall  be,  there  to  remain  for  any 

^^  time  not  less  than  six  months  nor  exceeding  two  years,  to 
^^  be  accounted  from  such  conviction;  and  such  offenders 
^  shall  be  there  kept  at  hard  labour  during  such  time  as 
^^  shall  be  so  adjudged  and  recorded:"  and  in  case  of  refusal 
or  neglect  to  lateur  as  they  ought,  tfie  master  or  keeper  of 
such  house,  &c.  is  required  to  give  them  due  correction* 
By  s*  3.  in  case  of  escape  a  method  is  pointed  out  of  inflict- 
Ex  partcBrowix-  ing  further  punishment  on  the  delinquent.    Under  this  stat. 

18  G  3  ^  ^^  J^dg^^  ^2w  a  discretion  whether  he  will  imprison  at  all 
2  MS.  Sum.  257.  or  not. 

Trantportathn.  By  Stat.  4  Geo.  1.  c.  11.  "where  any  person  or  persons 
4  Geo.  1.  c.  11.  44  ghali  be  convicted  of  grand  or  petit  larceny,  or  any  feloni- 
Vide  ante,  s.  10.  ^  ous  Stealing  or  taking  of  money  or  goods  and  chattels, either 

^^  from  the  person  or  the  house  of  any  other,  or  in  any  other 
"  manner,  and  who  by  law  shs|ll  be  entitled  to  the  benefit  of 
*^  clergy,  and  liable  only  to  the  penalties  of  burning  in  the 
**  hand  or  whipping  (except  persons  convicted  for  receiving 
"  or  buying  stolen  goods,  knowing  them  to  be  stolen),  it  shall 
"  and  may  be  lawful  for  the  court  before  whom  they  were 
*^  convicted,  or  any  court  holden  at  the  same  place,  (or  holden 
"  at  any  other  place  for  the  same  county,  &c.  by  stat.  6  Geo. 
"  1.  e.  23.  B.  1.  with  the  like  authority,)  if  they  think  fit,  in- 
*^  stead  of  ordering  any  such  offenders  to  be  burned  in  the 
"  hand  or  whipped,  to  order  that  such  offenders  shall  be 
*^  sent  to  some  of  his  Majesty's  colonies  and  plantations  in 
"  America,  for  the  space  of  seven  years."  And  the  same 
courts  shall  have  power  to  make  over  such  offenders  by  or- 
der of  court  to  the  use  of  any  person  who  shall  contract  for 

19  Geo.  3.  c.  74.  their  transportation.  And  now  by  stat.  19  Geo.  3.  c  74.  s.  1. 
Vide  general  ti-  when  any  persons  are  convicted  in  England  or  Wales  of  grand 
thn.  '^'"\   ^  or  petit  larceny,  or  any  other  crime  punishable  by  transporta* 

tion  to  America,  the  Court  may,  if  it  thinks  fit,  order  them 
to  be  transported  to  any  parts  beyond  the  seas,  either  in 
America  or  elsewhere,  not  exceeding  such  terms  as  they 
were  liable  to  be  transported  for  to  his  Majesty'^  colonies  in 
America. 

And 
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And  by  a'.  27.  of  the  3tat.  19  G.  3.  c.  74.,"  for  the  more  sc-  Ch.  XVI.  $  135. 
*'  vere  and  eiTectual  punishment  of  atrocious  and  daring  ofFen-  Grand  and  petit 
**  ders,  where  any  male  person  at  any  session  of  oyer  and  tor-  ^     arceny. 
**  miner  or  gaol  delivery  to  be  holden  for  London,  or  any  ^ard  labour  in 
"  county  in  England,  or  fortheroysd  franchise  of  Ely,  or  at'  '   "  '* 
*'  any  great  session  for  the  county  palatine  of  Chester,or  within 
the  principality  of  Wales,  shall  be  lawfully  convicted  of 
grand  larceny,  or  any  other  crime  except  petit  larceny, 
^^  for  which  he  shall  be  liable  by  law  to  be  transported  to 
"  any  parts  beyond  the  seas,  it  shall  and  may  be  lawful  for 
^^  the  court  before  whom  he  shall  be  so  Qonvicted,  or  any 
^^  court  holden  for  the  same  place 'with  like  authority,  if  it 
^^  thinks  fit,  in  the  place  of  such  punishment  by  transporta- 
^^  tion,  to-order  and  adjudge  that  such  person,  appearing  to 
^'  be  df  competent  age  and  free  from  any  bodily  infirmity, 
^^  shall  be  punished  by  being  kept  on  board  ships,  &c.  (i.  e. 
^^  the  hulks),  and  be  employed  in  hard  labour,  &c.  in  the 
*'  Thames,  or  any  other  navigable  river  or  port,  &c.  in  Eng- 
*^  land  appointed  by  his  Majesty  in  Council,  &c.  for  such  term 
^^  not  less  tiian  one  year,  nor  exceeding  five  years ;  or  in 
^^  case  such  offender  shall  be  liable  to  be  transported  for  14  See  other  gene- 
**  vears,  not  exceeding  seven  years,  as  such  court  shall  or-  r**  provisions,    , 

•^^  1       J.     J        „  tit  Felony,  &c. 

**  der  and  adjudge. ' 

Andbythesame  stat.  s.  3.  '^when  any  person  shall,  in  anyof  FiV  in  lieu  of 
^  the  courts  beforementioned(a),be  lawfully  convicted  of  any  ^'"^^^St 
"  felony  within  the  benefit  of  clergy,  for  which  the  party  is  li- 
^  able  to  be  burned  in  the  hand,  it  shall  and  may  be  lawful  for 
^^  the  court  before  whom  any  person  shall  be  so  convicted,  or 
^^  any  court  holden  for  the  same  place  with  the  like  authority, 
*^  if  they  think  fit,  instead  of  such  burning  to  impose  upon 
^^  such  offender  a  moderate  pecuniary  fine :  or  otherwise  it  or  vthit^ng  in 
"  shall  be  lawful,  instead  of  such  burning  (except  in  case  of  J^^Z  in  J^il 
^^  manslaughter),  to  order  and  adjudge  the  offender  to  be  *laughter. 
^  whipped  publicly  or  privately,  once  or  oftener,  but  not  ex- 
^  ceeding  three  times;  such  private  whipping  to  be  in  the 
**•  presence  of  not  less  than  two  persons  besides  the  offen- 
^^  der  and  officer  who  inflicts  it;  and  in  case  of  females,  in 
^.the  presence  of  females  only;"  and  such  fine  or  whip- 

(a)  i.  e.  "  at  any  session  of  over  andterminery  or  ^aol  delivery,  or  at  any 
"  quarter  or  fi^neral  session  otthc  peace,  &c.  within  Engfland,  or  at  any 
**  great  session  for  the  county  palatine  of  Chester,  or  within  tlie  princi- 
**  palitv  of  Wales." 

pins 
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Ch.  X VL  $  135.  ping  shall  have  the  same  legal  effect  as  burning.     And  hy 
Grand  and  petit  a,  4.  nothing  in  this  act  shall  be  taken  to  abridge  the  power 
^^^[^^'  •     of  the  Court  to  imprison  (as  before,)  if  it  thinks  fit. 

By  Stat.  31  Geo.  3.  c.  35.  no  person  shall  be  an  incompe-* 
tent  witness  by  reason  of  a  conviction  for  petit  larceny. 


5  136.  I  have  before  thrown  out  a  hint  touching  the  propriety  6f 

H'7ierArr^rffw^or the  jury's  assessing  a  reasonable  value  on  the  goock  stolen; 
Ante,  736.         besides  which  some  other  circumstances  remain  to  be  noted 

in  drawing  the  line  between  grand  and  petit  larceny. 
2  MS.  Sum.  256.  If  two  Steal  CK>od8  above  the  value  of  12^.  from-  the  same 
1  Hawk.  ch'.  33.  P^^son  at  the  same  time,  this  is  grand  larceny  in  both:  for 
fl.  32, 33.  it  is  one  entire  felony,  and  both  are  iruiltv  of  the  whole. 

But  if  Ae  acts  of  each  were  several  at  several  times,  and  the 
goods  taloen  at  each  time  of  the  value  of  12^.  only  or  under,, 
though  from  the  same  person,  and  put  in  the  same  indict- 
ment; it  is  only  petit  larceny  in  each.  And  so  it  seems  the 
practice  is,  if  one  steal  goods  of  the  same  person  at  different 
times,  of  th^  value  of  \2d.  or  under  each  time,  but  alto- 
gether exceeding  that  value:  for  though  some  writers  on  the 
crown  law  consider  that  in  strictness  it  amounts  to  grand 
larceny,  yet  that  may  be  well  doubted ;  for  as  no  number  of 
grand  larcenies  being  distinct  acts,  which  when  added  to- 
gether would  make  such  a  sum  as  amounts  to  a  capital  fe- 
lony if  taken  at  one  time,  under  certain  circumstances  of 
aggravation;  if  taken  at  several  times,  will,  under  the  same 
circumstances,  deprive  the  party  of  clergy;  so  no  number 
of  distinct  petit  larcenies  amount  to  grand  larceny.  And  so 
R.  V.  Petrie,      >t  was  holden  in  Petrie's  case,  on  an  indictment  on  the  stat. 

O.  B.  Jan.  1784,  |2  Ann.  c.  7.  for  stealing  to  the  amount  of  40j.  in  a  dwel- 

1  LiCAch  329. 

'      "    ling-house.    The  prisoner  was  servant  to  the  prosecutor, 

and  had  at  different  times  purloined  his  master\s  property  to 
a  very  considerable  amount;  but  it  did  not  appear  that  he 
had  ever  taken  to  the  amount  of  40;.  at  any  one  time:  on 
thi€  ground  he  was  acquitted  of  the  capital  part  of  the 
RexT.  Farley,  charge  by  the  direction  of  the  Court.  And  the  same  point 
Surrey  Lent      ^y^s  ruled  by  Ashhurst  J.  in  a  subsequent  case.     But  it  may 

2  MS.  Sum.  256.  vary  the  consideration,  if  the  property  of  several  persons, 
1  Hale,  531.      lying  together  in  one  bundle  or  chest,  or  even  in  one  liouse, 

be  stolen  together  at  one  time ;  for  there  the  value  of  all  may 

be 


Larceny  and  Robbery.  741 

{Ckrgy  and  Pwiishments.) 

be  put  together  so  as  to  make  it  grand  larceny,  or  to  bring  it  Ch.  XVI.  $  136. 
within  a  statute  that  ousts  clenry,  for  it  is  one  entire  felony.    ^'"««/  and  pent 

^"^  "^  larceny. 

It  was  said  by  Willes  C.  J.  and  Chappie  J.,  that  upon  tak-       $  137. 
ing  verdicts  on  indictments  for  larceny,  the  jury  ought  '^^-^^lue.^^*^^'* 
ways  to  be  asked  as  to  the  value ;  because  if  they  did  not  find  Atkinson's  case, 
the  value,  it  would  be  like  taking  a  verdict  in  a  civil  acdon  ^ase  *0.  B.  Dec. 
for  the  Plaintiff,  without  ascertaining  the  amoimt  of  the  da-  1740,  Serjt. 
mages*    For  the  value  found  by  the  jiuy  ascertained  the  de-   ^"  ^^  * 
gree  of  the  offence,  whether  it  were  grand  or  petit  larceny,  or 
whether  it  were  grand  larceny,  excluded  clergy  or  not.    But 
that  in  cases  of  robbery,  burglary,  horse  stealing,  or  the  like, 
there  could  be  no  occasion  to  ask  the  question.  Yet  Lord  Hale  1  Hale,  531. 
says,  that  if  a  man  could  possibly  steal  a  horse  worth  only 
12^.;  or  break  a  house  in  the  day  time  and  steal   goods  Ante,  634. 
thereout  only  of  that  value,  no  person  in  the  house  being  put 
in  fear,  (which  would  amount  to  robbery,  and  so  the  value 
be  immaterial;)  this  would  be  but  petit  larceny,  notwith- 
standing the  Stat.  5  and  6  Ed.  6.;  for  that  statute  altered  not 
the  nature   of  the   offence,  but   takes   away    clergy  where 
clergy  was  allowed  before,  namely,  where  the  offence  was 
capital  as  in  the  case  of  grand  larceny.     So  if  a  man  steal  1  Hale,  531- 
only  12^.  out  of  another's  pocket  clam  tt  secrete ^  d^e  can 
only  be  judgment  as  for  petit  larceny;  although  the  stat.  8 
Eliz.  c.  4.  takes  away  clergy  from  that  offence. 
Uriah  Pearles  was  indicted  for  stealinp:  a  bay  pfeldino:  oi^^^^^\^  ^^^?* 

1  t  r««^-i4^t-  -J  .  jr    Bedford,  loth 

the  value  of  2Zs.  oar.    On  the  evidence  it  appeared  to  be  March  1755, 
a  worthless  animal  turned  upon  a  common,  and  as  the  wit-  ^^^i*-  Fopstert 
nesses  said,  fit  only  for  a  dog  horse.    Mr.  Justice  Foster  re-      ' 
commended  it  to  the  jury  to  find  the  prisoner  guilty  to  the 
value  of  12^;  which  they  did;  and  he  was  transported. 

2.  Robbery.  §  138. 

In  all  cases  of  robbery  from  the  person,  whatever  be  the  vide^leXi^^ 
value  of  the  property  taken,  the  judgment  is  of  death.  2  Hale,  349. 

The  Stat.  3  W.  &  M.  c.  9.  s.  1.  enacts,   "  That  all  and3  W.  &  M.  c.  9. 

si 

**  every  person  or  persons  that  shall  rob  any  other  person,  ^„^^  p^  529. 
^  or  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or  com- 
*'  mand  any  person  or  persons  to  commit  such  oftence,  be- 

"  ing 
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Ch.  XVI.  $  13&  ^^  ing  thereof  convicted    or  attainted,  or    being    indicted 

Robbery^  ciergy.  *'  thereof  and  standing  mute,  or  not  directly  answering,  or 

♦*  challenging  peremptorily  above  20,  shall  not  have  the  be- 

'*  nefit  of  clergy. 

lEd.6.cl2.        This  statute  is  more   general  than  the  stat*    1   Ed.  6. 

••  \?o  S"2*^!^  c-  12.  s.  10.  which  confines  die  description  of  the  oflFcnce  to 

•.3.  &  35  H.8.  "  robbmg  any  person  m  or  near  the  highway,"  and  ousts  die 

Ante*  p^  625      P™^*P^  ^^  dergy,  on  attainder  or  conviction,  or  being 

indicted  (»*  appealed,  and  found  guilty  1^  verdict,  or  ccm- 

fession  on  arraignment,  or  not  answering  direcdy,  of  stand- 

48c  5  Ph.  &M.  ing  mute.    The  stat.  4  &  5  Ph.  &  M.  c  4.  which  follows 

it       ^r      ^^  words  of  the  stat.  1  Ed.  6.  ousts  of  dei^  the  accessaries 

before  (viz.  such  as  ^  maliciously  command,  hire,  or  coun- 
^  sel,'*)  in  all  cases,  including  the  challenging  more  than 
20,  iK^ich  is  omitted  in  the  stat.  of  Ed.  6.;  but  which  omis- 
sion is  expressly  supplied  upon  indictment  by  sut.  3  &  4 
W.  &  M.  c  9.  s.  3. :  and  according  to  the  reasoning  of  Lord 
Ante»  631.         Hale  and  Mr.  Justice  Foster,  which  has  been  before  adverted 

to,  the  stat.  4  &  5   Ph.   &  M.  will  qierate  to  take  away 
clergy  from  the  principal  in  all  cases  where  it  takes  it  from 
S  Hale,  350.      the  accessary.    But  accessaries  after  in  robbery  have  the  be- 
nefit oi  clergy. 
\  139.  By  tjie  stat.  25  H.  «.  c  3.  5  &  6  Ed.  6.  c  10.  s.  2.  and 

Robbery,  ^jTc.  is  3  W.  &  M.  c.  9.  s.  3.  persoas  indicted  of  larceny  in  one 
25*H^B.  €."3.  county,  and  convicted  or  attainted  dicreof,  or  who  upon 
5  &  6  £d.  6.  their  arraignment  shall  stand  mute,  or  challenge  peremptorily 
3  \V.  &  M.  c.  9.  above  20,  or  shall  not  direcdy  answer,  shall  lose  the  benefit  of 

clerg}',  if  it  appear  by  evidence  or  examination  at  the  triaL, 

that  the  same  felonies  were  robberies  or  burglaries  in  another 

Po6t.  B.  157.      county.    These  statutes,  and  the  construction  thereon,  will  be 

set  forth  at  large  in  another  place. 

m 

V.  0/  Principals^  Accessaries ^  and  Receivers* 

$  140.  The  same  general  rules  which  govern  in  other  cases  re- 

PrincipaU  and    specting  principals  and  accessaries  apply  also  to  these  offences, 

and  are  therefore  unnecessary  to  be  repeated  here»    But  the 
caseof  receivers  of  stolen  goods  being  peculiar  to  the  subject 

under 


accu9artet. 
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under  discussion,  this,  and  some  particularities  respecting  Ch.  XVI.  $  140. 
principals  and  accessaries  in  these  offences,  require  to  be  In  aggravated 
specially  noticed  in  this  place.  arceme*. 

Though  it  be  true  that  in  larceny  and  robbery  all  those  /»  aggrawutd 
who  come  to  steal  or  rob  are  principals,  although  the  f^^^Yolt !'3S(5. 
may  be  only  committed  by  one  of  them,  and  are  subject  to  Innis's  case, 
die  same  punishment;  yet  it  is  otherwise  as  to  larcenies  de-^,^^  3/7^5 
prived  of  clergy  under  particular  circumstances ;  such  as  the  119. 
case  of  stealing  privately  from  the  person,  under  the  stat. 

5  £liz.  c.  4.  and  39  Elia.  c.  15.  for  breaking  and  entering 
a  house,  &c.  and  stealing  to  the  value  of  Ss.;  [though  in  the 
latter  case  the  deficiency  is  supplied  by  the  stat*  3  &  4  W. 

6  M.  c.  9. :]  in  which  cases  the  abettors  at  the  fact  are  not 
excluded  from  clergy,  but  remain  liable  only  to  the  penalties 
of  simple  larceny. 

In  petit  larceny  there  can  be  no  accessaries  either  before  In  petit  iarceny. 
or  after  (a),  although  it  be  felony;  because  it  is  not  such  asg  hwt'm  ^^^ 
judgment  of  death  ought  by  law  to  be  passed  upon  it:  but  12  Rep.  81. 
procurers  and  counsellors   are   principals  as   in   ^'^spass.^^^j^^**^' 
With  respect  to  grand  larceny,  the  common  law  respecting  2  MS.  Suin.414. 
accessaries  stands  upon  the  same  footing  as  fai  other  felonies. 
But  there  is  a  description  of  accessaries  after  the  fact  peculiar 
to  larceny  which  requires  distinct  consideration;  and  these 
are 

Receivers  of  stolen  Goods* 

At  common  law  no  receivers  were  accessaries  but  such  as       ^  141. 
received  or  harboured  the  thief  himself:  the  receivincr  of  the    .  ^^^^^*'^ 

,  f         1      vj        ^         1  •  i_        2MS,Suin.396. 

stolen  goods  only  did  not  make  a  man  accessary,  without  1  Hale,  619, 62a 

taking  a  reward  to  favour  the  felon's  escape.    If  the  owner^Blac,  Com.3& 
t-eceived  hack  his  goods  simply  and  without  any  agreement      ' 
to  favour  the  felon  in  his  prosecution,  it  was  lawful:  but  if 
he  received  them  upon  an  agreement  not  to  prosecute,  or  to 
prosecute  faindy,  it  was  called  theftbote,  and  punishable  by 
imprisonment  and  ransom.    But  now  by  st^t.  3  W.  &  M.  3  W.  &  M.  c  9. 
c.  9.  s.  4.  **  If  any  person  or  persons  shall  buy  or  receive  jifWtflcce»*flri« 
"  any  goods  or  chattels  that  shall  be  feloniously  taken  or  after  the  fact  to 
"  stolen  from  any  other  person  knowing  the  same  to  be  ^^^fil^^- 
^  stolen,  he  or  they  shall  be  taken  and  deemed  an  accessary 

(a)  Yet  inR.  v.  Reddeard,  E.  11  Ann.  (De  Grcy'g  MS.)  Powell  J.  said 
it  was  a  vulgar  error  to  think  that  petit  larceny,  or  any  felony,  capital  or 
not,  may  net  have  accessaries  after  tlie  fact.    Serjt.  Forster's  MS. 

"or 
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Ch.  XVI.  $  141. "  or  accessaries  to  such  felony  after  the  fact,  and  shall  incur 
THalandpunhh'U  ^h^  game  punishment  as  an  accessar}^,  &c.  after  the  felony 
!__**  committed." 


5  Ann.  c  31-  The  stat*  5  Ann.  c.  31.  s*  5.  enacts  to  the  same  effect  in 

general  words,  "  That  if  any  person  or  persons  shall  receive 
**  or  buy  any  goods  or  chattels  that  shall  be  feloniously  taken 
"  or  stolen  from  any  other  person  knowing  the  same  to  be 
**  stolen;  or  shall  receive,  harbour,  or  conceal  any  burglars, 
**  felons,  or  thieves,  knowing  them  to  be  so;  he  or  they  shall 
^*  be  taken  as  accessary  or  accessaries  to  the  said  felony  or 
^^  felonies ;  and  being  legally  convicted  by  the  testimony  <^ 
*'*'  one  or  more  credible  witnesses,  shall  suffer  death  as  a  felon 
*'*'  convict."  But  though  the  enacting  words  are  thus  general, 
yet  not  only  the  title  (1)  and  other  previous  provisions  of  the 
act,  but  also  the  recital  to  the  clause  in  question  are  all  con- 
fined to  th^  offences  of  burglary  and  housebreaking;  and  yet 
Pott.  s.  142.       the  subsequent  clause,  which  has  words  of  reference  to  this 

clause,  seems  always  to  have  been  taken  generally. 
Trantportation.       And  by  Stat.  4  G.  1.  c  1 1. "  Per^ons  convicted  of  receiving 
r/.i  East's  kep."  o*"  buying  stolen  goods  knowing  them  to  be  stolen  may 
309.  u  be  transported  for  14  years."  But  they  must  pray  the  bene- 

judffe^rscrjt.  fi^  ^^  ^^®  Statute  (^).  And  the  felony  must  be  such  as  admits 
Forster's  MS.  of  accessaries  at  law  (A) :  for  if  the  princip^  be  convicted  of 
.399.  Ilex  v."""  petit  larceny  only,  the  receiver  of  the  goods  is  not  punishable 
Evans,  o.  B.  as  an  accessary,  though  the  words  of  the  statute  be  general ; 
1749,  Fost.  7X  ^^  ^^^  holden  in  Evans's  case  by  all  the  Judges.  But  this  has 
22  Geo.  3.  c  5a  been  since  supplied  by  the  stat.  22  Geo.  3.  c.  58.  aftermea- 
Post.  8. 142.       ^iojjed,  with  certain  exceptions. 

§  142.  Before  these  acts  the  receiving  of  stolen  goods  was  merely 

Fost.  373.  „  misdemeanor;  but  now  the  misdemeanor  is  merged  in 

1  Hale,  6i9.  2.  felony;  and  therefore  a  prosecution  for  a  misdemeanor  only 
MS.  Sum.  399.  would  be  illegal  and  improper.  This  however  is  to  be  under- 
stood of  those  cases  only  where  the  principal  can  be  come 
at,  so  as  to  give  an  opportunity  of  convicting  the  receiver  as 
an  accessary-  to  the  felony.  For  till  the  stat.  1  Ann.  the 
receiver  could  not  be  prosecuted  or  punished  at  all  before 
the  principal  thief  was  tried  and  convicted.  On  this  account 
the  receiver,  who  is  generally  the  employer  and  patron  of  the 

• 
(1)  The  title  is  "  an  act  for  the  encouraging  the  discorery  and  appre- 
*'  licndinfi:  of  housebreaker t"  .  ,    ^ 

**  thief, 
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thief,  very  often  escaped  with  impunity;*  for  if  he  could Ch.  XVI.  jn42. 
keep  the  thief  out  of  the  way,  he  the  receiver  could  not  be  Trial  and pmUh^ 
tried,  and  therefore  went  unpunished.    To  remedy  this  in> 
convenience  the  stat.  1  Ann.  st.  2.  c.  9.  S.  2.  enacts,  "  that  ^  Ann.  st  2. 

c."^.  s.  2. 

*'  it  shall  and  may  be  lawful  to  prosecute  and  punisli  every  jiecei^ punish^ 
^  such  person  and  persons  buying  or  receiving  any  stolen  ^^^  o^for amU- 
**  goods,  knowing  the  same  to  be  stolen,  as  for  a  misde- 
**  meanor;     to    be    punished    by   fine    and    imprisonment; 
^'  though  the  principal  felon  be  not  before  convicted  of  the 
^  said  felony;  which  shall  exempt  the  offender  from  being 
^^  punished  as  accessary,  if  the  principal  shall  be  afterwards       * 
**  convicted." 

And  by  stat.  5  Ann.  c.  31.  s;  6.  (immediately  foUowings  Ann.e.Sl.s.6, 
the  clause  before  set  foith)  it  is  provided,  "  tliat  if  any  such  ^''^*  *"**'  '^^^■ 
^^  principal  felon  cannot  be  taken,  so  as  to  be  prosecuted  and 
"  convicted  for  any  duch  offence,  yet  nevertheless  it  shall 
"  and  may  be  lawful  to  prosecute  and  punish  every  such 
"  person  and  persons  buying  or  receiving  any  goods  stolen 
**  by  any  such  principal  felon,  knowing  the  same  to  be 
"  stolen,  as  for  a  misdemeanor,  to  be  punished  by  fine  and 
"  imprisonment,  or  other  such  corporal  punishment  as  the 
*'*'  court  shall  think  fit;  although  the  principal  felon  be  not 
**  before  convicted  of  the  said  felony:  which  shall  exempt 
"  the  offender  from  being  punished  as  accessary,  if  such  prin- 
"  cipal  felon  shall  be  afterwards  taken  and  convicted." 

Upon  a  conviction  under  the  lastmentioned  clauses  of  the  g  ^ S.  Sum.  400. 
statutes  of  Ann.  as  for  a  misdemeanor,  the  punishment  is  by  Tippin^s  case, 
imprisonipent,  or  at  the  discretion  of  the  Judge,  as  in  cases  xi  g!  3 
of  misdemeanor. 

But  tlie  stat.  4  Geo.  1.  c.  11.  which  subjects  receivers  toBy  alltlie 
transportation  for  14  years,  does  not  extend  to  prosecutions  ^4^*^!'       „q^ 
under  die  statutes  of  Anne  for  a  misdemeanor  only.    And 
where  die  principal  is  amenable  to  justice,  the  receiver  ought  Post.  373: 
still  to  be  prosecuted  as  an  accessary  to  the  felony,  and  not 
for  a  misdemeanor  only  (a)* 

(rt)  There  is  a  case  of  Rex  v.  Pollard  and  Taylor,  M.  11  G.  1.  2 1.d.  Ray. 
1370.  which  seems  to  say,  that  the  prosecutor'has  an  option  to  prosecute 
the  receiver  for  a  misdemeanor  or  for  a  felony,  whether  tlie  principal  can 
be  taken  or  not.  But  this  is  denied  by  Mr.  Justice  Foj>1ci'  (p.  374.)  to  be 
law  to  that  extent.  Vide  theS.  C.  post.  164w 

5  C  Jonathan 
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Ch.  XVI.  f  143.     Jonathan  Wild  was  indicted  for  a  misdemeanor  in  receiving 

Trialandpunith'  stolen  goods,  knowing,  &c    But  it  appearing  that  the  princi- 

pal  felons  had  been  convicted  and  executed,  it  was  objected 
Jonathan  Wild's  (}|2(t  this  indictment  would  not  lie,  being  only  given  by  die 
bef.  East.  Term,  Stat*  5  Ann.  where  the  principal  felon  cannot  be  taken  and 
5  G.  I.  Seijt.     convicted.    And  Pratt  C.  J.  beinc;  of  that  opinion,  the  De- 

Forstcr*8MS.&^      ,  .  "       "^  °  r  » 

Select  Cas.  of   lendant  was  acquitted. 

?.!??}•  ^r*  William  Wilkes  was  convicted  on  the  stat.  3  W.  8t  M. 

Wilkes's  case,         -^         ^  i        a  r  .   .  t  j 

Warwick  Lent  c.  9.  s.  4.  and  5  Ann.  c.  31.  s.  6.  for  receivmg  stolen  goods, 

Ass.  l"74,  2ls  for  a  misdemeanor:  but  judgment  was  respited  on  a 
MS.  Crown  Cas.  do^^ht,  which  was  referred  to  the  Judges.  For  it  appeared 
Res.  xhat  Innis,  the  prosecutor,  had  been  in  company  with  a  person 

I^S,  in  London  a  few  months  before,  who  confessed  himself  to  be 

(S.  C.  1  Leach^  the  principal  felon,  and  whom  he  then  had  an  opportimity 
Receiver  may  be  ^^  taking  into  custody,  but  had  neglected  so  to  do ;  because 
indicted formis- the  Other  had  promised  to  go  down  to  Warwick  to  give 
Arwe^r^' wwfA*^^*^^"^^  against  the  receiver:  and  no  opportunity  of  taking 
once  have  secured  him  had  sincc  occurred:  for  though  the  prosecutor  had  met 
9^fecud^Jo^^^  principal  again  by  appointment,  yet  then  he  was  rescued 

by  some  of  his  companions;  and  though  the  prisoner  ap^ 
plied  immediately  for  a  warrant  to  retake  him,  yet  he  could 
not  afterwards  be  met  with;  nor  was  he  in  fact  taken  at 
the  time  of  finding  the  indictment.  In  Trinity  term  1774, 
'seven  of  the  Judges  against  four  were  of  opinion  that  there 
ought  to  be  judgment  on  the  conviction.  The  four  thought 
that  where  a  prosecutor  had  it  once  in  his  power  to  take  the 
principal,  and  ne^ected  it,  it  took  the  case  out  of  the  stat. 
of  Q.  Ann.  But  the  seven  held  that  the  word  cannot  in 
the  statute  must  be  applied  to  the  time  of  the  prosecution 
for  the  misdemeanor,  if  the  principal  be  then  without  collu- 
sion out  of  custody,  which  was  the  case  here.  For  though 
the  prosecutor  had  acted  weakly  and  negligently  at  first,  yet 
when  he  had  the  principal  a  second  time  in  his  power,  he 
was  rescued  by  force;  imd  all  due  diligence  was  afterwards 
used  to  apprehend  him. 
22  G.  3.  c  58.  But  now  by  the  stat.  22  G.  3.  c.  58.  it  is  enaaed,  "  that 
rv  1 749  "  ^^  ^  cases  whatsoever,  where  any  goods  or  chattels  (ex- 
andStott'scase,"  cept  lead,  iron,  copper,  brass,  bell-metal,  and  solder,) 
5*c^'  be  "  (^^  receiving  of  which  is  provided  for  by  stat.  29  Geo.  2. 

prosecuted  for  a  "  c  30.  after  mentioned,)  shall  have  been  feloniously  taken 

misdemeanor  ct  qv. 

vohether principal  be  amenable  to  justice  or  not. 
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^  or  stolen  J    whether  the  offence   of   the    principal    shall  Ch.  XVI.  5 142- 

♦*  amount  to  grand  larceny  or  some  greater  offence,  or  to  'l^ifdandpuniah- 

♦*  petit  larceny  only;  (except  where  the  person  or  p^rgnna 

**  actually  committing  the   felony  shall  have   been   already 

'*  convicted  of  grand  larceny  or  of  some  greater  oflFence;) 

**  every  person  who  shall  buy  or  receive  any  such  goods  and 

**  chattels,   knowing   the   same  to  have  been   so   taken   or 

**  stolen,  shall  be  deemed  guilty  of  and  may  be  prosecuted 

**  for  a  misdemeanor,  and  shall  be  pmiished  by  fine,  mi- Pumthabh  by 

"  prisonment,  or  whipping,  as  the  court  of  Quarter   Ses--^','*^^^^ 

**  sions,  who  are  hereby  empowered  to  try  such  offender, /»>^. 

**  or  as  any  other  court  before  whom  he,  &c«  shall  be  tried 

^  shall  think  fit;  although  the  principal  felon  or  felons  be 

**  not  before  convicted  of  the  said  felony;  and  whether  he, 

•*  she,  or  they  is  or  are  amenable  to  justice  or  not.    And  in 

^  cases  where  the  felony  actually  committed  shall  amount  to 

**  grand  larceny  or  to  some  greater  offence,  and  where  the 

•*  person  or  persons   actually  committing   such  felony  shall 

**  not  be  before  convicted,  such  offender  or  offenders  shall 

^  be  exempted  from  being  punished  as  accessary  or  acces- 

*^  saries  if  such  principal  felon  or  felons  shall  be  afteiwards 

"  convicted." 

By  8.  2.  of  the  same  act,  "  one  justice  of  the  peace  on  Pa^aer  to  search 
**  complaint  made  before  him  on  oath,  that  there  is  reason/*''  **^^  ^o«^. 
"  to  suspect  that  stolen  goods  are  knowingly  concealed  in 
"  any  dwelling-house,  out-house,  garden,  yard,  croft,  or 
**  other  place  or  places,  may  by  warrant  under  his  hand  and 
•*  seal  cause  every  such  dwelling-house,  &c.  to  be  searched 
**  in  the  day-time:  and  the  person  or  persons  knowingly 
*'  concealing  the  said  stolen  goods  or  any  part  thereof,  or 
"  in  whose  custody  the  same  or  any  part  thereof  shall  be 
*•  fbimd,  he,  she,  or  they  being  privy  thereto,  shall  be 
"  deemed  guilty  of  a  misdemeanor,  (and  may  be  brought 
^^  before  a  justice  of  peace,  and  made  amenable  to  answer 
"  the  same  by  warrant),  and  being  thereupon  convicted  by 
^  due  course  of  law  shall  be  punished  in  the  manner  afore* 
**  said."  This  not  to  repeal  any  former  law  for  the  punish- 
ment of  such  offenders. 

As 
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Ch.  XVI.  J 143.  As  to  what  shall  be  considered  as  "  goods  and  chatteb^ 
irAar^ax6,t5*c.  within  these  statutes  of  W.  &  M.  and  Ann.,  it  has  been 

« ! .[.holden  («)  that  they  include  sheep,  and  by  the  same  reasoning 

§  143-       fowls  and  other  animals.    And  thus  the  receivers  of  stolen 

3^3.  cites  R.™  '^^^^^  '^^^'^  ^^^  brought  Within  these  acts,  who  are  not 
Tippinfa:,  B.  R.  included  in  the  stat.  31  Eliz.  c.  12.  s.  5.  which  ousts  clerw 

£aitt    IIP'?  . 

and  R.  v.  Nott.  ^  ^^'^  from  the  accessaries  after  as  before  die  fact,  for  the 
Gloucester  Sp.  reason  before  given  (^).  But  it  has  been  often  determined,  and 
R.**%  Morris"  seems  now  to  be  setded,  that  receivers  of  money  (c)  stolen  are 
O.  B.  July  1779,  not  within  the  statutes :  For  which,  this  reason  may  be  as- 
Bull^^jr  *"^  signed,  that  though  «  goods  and  chattels^  may  in  a  large  sense 
(b)  Ante,  616.  take  in  money;  yet  the  intent  of  these  acts  only  extended  to 
trr's  MS  and*  ^^^  receipt  of  such  kind  of  goods  and  chattels,  the  property 
infra;  and  Ann  in  which,  being  generally  and  in  its  nature  capable  of  being 
5^"«*t^^S^'        ascertained  bv  outward  marks  and  circumstances,  made  it 

O.  B.  1782,  .  -  .  .  \ 

I  Leach,  27(i  more  difficult  for  the  thief  to  dispose  of  them  widiout  the 
So  R.v  David- ^j^  ^f  ^^  receiver,  by  whom  he  was  thus  encourajred  and 

•on,  Carlisle,  ,         v  ,  .  ,  ,      i. 

1766,  cor.  protected:  whereas  money  has  not  m  general  any  such  dis- 

Bathurst  J.  tinffuishinc:  marks,  and  it  requires  no  aid  from  a  receiver  to 
3  Bum's  Just,  tit    .«,°  ,ir         AIT  .  *- 

Larceny,  s.  a      give  effect  to  the  theft.    And  if  every  receiver  of  money 

Vttk  ante,  643.  i^-hich  happened  to  have  been  stolen  were  liable  to  be  called 
same  construe-  ^*  r       .      .         .   ,      •  i    i       •  i 

tton  on  St.  10  &  to  account  for  it,  it  might  be  attended  with  serious  incon- 

II  W.  3.  c.  23.  venience  to  the  public  in  their  general  dealings ;  it  being  al- 

ways difficult,  and  sometimes  impossible,  to -account  for  the 
possession  of  each  individual  coin  which  passes  in  circula- 
tion.   In  analogy  to  this  a  majority  of  the  Judges,  in  1787, 
ruled   that   bank   notesy    &c.   were  not   within   the  statutes 
R.  V.  Sadi  and   against  such  receivers.    That  was  the  case  of  Sadi  and  Wm« 
jfdri787,*  ^'     Morris.    The   indictment  charged  that   Sadi  alias   George 
MS.  BuUer  J.     Ilom  in  the  dwelling-house  of  S.  S.  feloniously  stole,  &c 
rvJ  S  c  ant     ^^^  promissory  note  called  a  bank  note,  value  290/i  marked, 
8.  37.  &c.  and  another  note,  &c.  (of  the  same  sort),  the  property 

(S^C.  2Leach,Qf  ^]^^  said  S.  S.  against  the  form  of  the  statute,  and  that 

Wm.  Morris  the  aforesaid  promissory  notes  called  Bank 
notes,  &c.  the  same  being  the  property  and  chattels  of  the  said 
S.  S.  feloniously  received  and  had,  knowing  them  to  be  stolen, 
&c.  After  conviction  it  was  moved  in  arrest  of  judgment 
on  behalf  of  Morris,  that  the  indictment  was  defective  in 
charging  the  notes  to  be  chatteb;  and  further  that  the  re- 
ceiving 
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ceiving  such  notes  was  not  within  any  of  the  before-men-  Ch.  XVI.  $  143. 
tibncd  statutes.    These  objections  were  argued  by  counsel   OfvahatgootU 
before  ten  of  the  Judges,  assembled  at  Serjeant's  Inn,  in 


Michaelmas  term  1787*  when  seven  of  them  were  of  opi- C-^^^"*,  f^^^, 

,        ,  .     .  ,      ,  ,  111  Mansneld,  and 

nion  that  the  conviction  was  bad,  on  the  ground  that  the  re-  l^.  C.  B.  Eyre.) 
ceiving  bank  notes  knowing  them  to  be  stolen  was  not  within 
the  statute  of  William,  which  they  thought  attached  only  on  Ante,  743- 
the  receivers  of  property  which  came  under  the  denomina- 
tion of  goods  and  chattels  at  the  time  when  the  act  passed: 
and  one  of  the  seven  thought  that  such  would  have  been  the 
construction  if  the  stat.  2  G.  2.  had  preceded  that  of  King 
William*    But  two  of  the  Judges  were  strongly  of  a  differ-  (Gould  and  Ass- 
ent opinion,  to  which  the  other  also  inclined;  considering  it  (l^.  Lough- 
as  a  consequence  of  law,  that  where  a  new  felony  was  ere-  borough.) 
ated  by  statute,  it  drew  after  it  all  the  incidents  of  felony  at 
common  law,  and  therefore  included  accessaries  before  and 
after*    They  thought  that  the  st*  2  G.  2*  c.  25.  s*  3*  having 
made  it  felony  to  steal  bank  notes  in  like  manner  as  if  the 
party  had  stolen  goods  of  the  like  value,  the  receivers  of  such 
property  stood  in  the  like  predicament  as  the  receivers  of 
other  goods  and  chattels*    And  the  opinion  of  the  majority 
in  the  above-mentioned  case  seems  to  have  been  much  sha- 
ken by  the  resolution  of  all  the  Judges  in  Dean's  case  and  Dean's  case* 
other  cases  which  have  been  before  mentioned,  wherein  bank  J^^^  g  gg^ 
notes  by  the  operation  of  the  stat*  2  G*  2.  were  holdcn  to  be  and  Sess.  Pa|j; 
within  the  stat.  12  Ann.  c.  7*  against  stealing  money,  goods,  ^^^^^  ^^^ 
&c*  to  the  value  of  40^*  out  of  the  dwelling-house* 

The  Le^slature  have  also  made  particular  provisions  in  a       $  144* 
variety  of  cases  aeainst  receivers  of  certain  stolen  TOods.  It  Leod^'ron,ffra^ 

,     r  ,11  •  •  1  1  copper,  bell-mt- 

was  beiore  remarked  that  certain  articles  were  excepted  out  ^^/^  tUder. 
of  the  general  statute  of  the  22  G.  3.  c*  58.:  these  were  be-29G.2.c.  3a 
fore  specially  provided  for  by  the  st*  29  G*  2*  c*  30*  s.  1*  which  Ante,  746. 
reciting  that  ^^  whereas  the  practice  of  stealing  lead,  iron,  cop- 
*^  per,  brass,  bell-metal,  and  solder,  fixed  to,  or  lying  or  be- 
^^  ing  in  or  upon  houses,  out-houses,  mills,  warehouses,  work- 
^  shops,  and  other  buildings,  areas;  yards,  vaults,  gardens, 
^^  orchards,  or  other  places ;  and  also  the  stealing  of  such 
^  materials  from  ships,  barges,  lighters,  boats,  and  other 
•*  vessels  and  craft,  upon  navigable  rivers,  in  ports  of  entry 
^  or  discharge,  creeks  and  docks  belonging  thereto,  and  also 

"  fronv 
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Ch.  XVI.  i  144.  ^  from  olF  wharfs,  quays,  and  other  places,  is  become  a 
Leddjrothbrau,^  great  and  notorious  evil,  by  reason  of  the  difficulty  in  ap- 
ta^9ol(ier.  "*"*'  "  prehcnding  and  convicting  the  thieves,  and  the  still  greater 
"^""~— ■"""  "  difficulty  of  discovering  and  convicting  the  buyers  or  re- 

**  ceivers  thereof;  which  buyers  or  receivers  are  the  princi- 
^  pal  cause  of  the  commission  of  such  thefts;  and  in  regard 
^  that  the  said  offences  are  committed  in  such  close  and 
^  clandestine  manner  that  there  can  be  no  witness  to  the 
^  same,  but  such  who  is  or  are  partakers  of  the  offence :  and 
«'  whereas  if  the  buyers  and  receivers  of  lead,  iron,  copper, 
^  brass,  bell-metal,  or  solder,  knowing  or  having  reasonable 
,  ^^  cause  to*  suspect  the  same  to  be  stolen  or  unlawfully  come 
'  *^  by,  were  made  original  offenders,  and  punishable  indepen- 
*^  dent  of  the  apprehension  and  conviction  of  the  thief;  and 
^  if  the  apprehending,  prosecuting,  and  convicting  the  of- 
^  fenders  in  both  kinds  were  rendered  more  easy  and  spee- 
^  dy,  it  might  more  effectually  tend  to  the  discovery  and 
**  suppression  of  the  said  offences:"  For  remedy  whereof 
enacts,  ^  That  from  and  after  the  1st  of  October  1756,  every 
*^  person  who  shall  buy  or  receive  any  lead,  iron,  copper, 
^  brass,  bell-metal,  or  solder,  knowing  the  same  to  be  un- 
"  lawfully  come  by;  or  shall  privately  buy  or  receive  any 
*^  stolen  lead,  iron,  copper,  brass,  bell-metal,  or  solder,  by 
**  suffering  any  door,  window,  or  shutter  to  be  left  open  or 
^*  unfastened  between  sun-setting  and  sun-rising  for  that  pur- 
**  pose;  or  shall  buy  or  receive  the  same,  or  any  of  them,  at 
^^  any  time,  in  any  clandestine  manner  from  any  person  or 
^  persons  whatsoever;  shall,  being  thereof  convicted  by  due 
^  course  of  law,  although  the  principal  felon  or  felons  has 
^  not  or  have  not  been  convicted  of  stealing  the  same,  be 
^'  transported  for  14  years  to  any  of  his,  majesty's  colonies 
*^  or  plantations  in  America  according  to  the  laws  in  force 
*'  for  the  transportation  of  felons." 

By  8.  11.  This  shall  not  extend  to  repeal  any  former  law 
then  in  being  for  the  punishment  of  such  offenders:  but  no 
offender  punished  by  this  act  shall  be  afterwards  liable  to  be 
punished  by  any  such  former  law. 

Though  the  iirst^mentioned  clause  inflicts  so  severe  a  pu- 
nishment, and  the  act  itself  is  framed  in  such  a  manner 

as 
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as  to  beget  a  doubt  whether  the  legislature  did  not  consider  Cb.  XVI.  ^144« 
the  receiver  as  a  felon«  yet  it  is  not  so  enacted  in  terms.     It  ^f^^*  *''<^f  P^^ 

.        •  ter  i5*c. 

-speaks  indeed  of  the  principal  fehn;  and  the  offender  is  di-  ' 


rected  to  be  transported  according  to  the  laws  in  force  for  VideK.v.Vfy^r^ 
the  transportation  of  felons^  on  conviction  by  due  course  of 
law;  and  in  the  subsequent  clauses  other  minor  offences  of 
the  same  description  are  specifically  declared  to  be  misde- 
meanors;  and  by  a  subsequent  clause  all  such  misdemeanors 
are  subjected  to  a  summary  jurisdiction,  and  punishable  by 
forfeitures  and  corporal  punishment;  and  the  same  con- 
struction seems  to  be  implied  in  the  act  of  the  21  G.  3*  after 
mentioned:  yet  I  believe  the  practice  has  been  to  indict 
upon  the  stat.  29  G.  2.  as  for  a  misdemeanor  (a);  that  is,  Vide  Exception 
I  presume  wherfe  the  principal  has  not  been  before  con- '"  ^**^  22  G.  3. 
victed  of  felony :  for  by  the  geneyil  act  of  3  W.  3.  c.  9.  before  and  Wild's  case, 

mentioned)  receivers  in  c^eneral  are  made  accessaries  after  the  •"^^^  "^^ 

Ante  T43. 
fact  to  the  felony;  and  by  stat.  4  G.  1.  c*  11.  they  may  be        ' 

transported  for  14  years.  But  the  stat.  29  G.  2.  c.  30.  s.  !• 
is  more  comprehensive  in  the  description  of  the  offenders 
than  the  general  acts  against  receivers.  In  the  case  of  lead, 
iron,  &c.  affixed  to  buildings  and  stolen  therefrom,  the  re- 
ceiver is  by  the  stat.  4  G«  2.  c.  32.  and  21  G.  3.  c.  26.  before  Ante,  8.  30. 
mentioned,  made  liable  to  the  sar  «^  punishment  as  if  he  had 
stolen  the  goods;  which  is  transportation  for  7  years,  or  im» 
prisonment  and  whipping. 

By  the  stat.  21  G.  3.  c.  69.  entided  an  act  to  explain  and^^  <^-  3-  c  69. 
amend  the  sUt.  29  G*  2.  reciting  that  act,  and  that  it  had  ^'^^"'' 
been  found  by  experience  to  prevent  many  felonies  being 
committed  in  respect  to  the  several  articles  mentioned  there- 
in, but  that  the  metal  called  pewter  not  being  included, 
evil  disposed  persons  had  taken  advantage  thereof,  and  the 
stealing  of  pewter  pots  and  other  pewter^  and  the  buying  and 
receiving  the  same,  knowing  the  same  to  be  stolen,  was  be- 
come a  great  evil;  enacts,  ^^  That  after  the  1st  oi  August 
"  1781,  every  person  who  shall  buy  or  receive  2cay  pewter^ 
^^  pot  or  other  vessel^  or  any  pewter ,  in  any  form  or  shape 
^^  whatever,  knowing  the  same  to  be  stolen  or  unlawfully 
^^  come  by;  or  shall  privately  buy  or  receive  any  stolen  pew- 
^  ter  by  suffering  any  door,  window,  or  shutter  to  be  left  open 

(a)  So  it  appeared  on  inquiry  in  R.  v<  Stott :  W^poft. 

"or 
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Ch.  XVI.  f  144.**  or  unfastened  between  sun-setting  and  sim-rising  for  that 
Lead,  irat, Ifc  u  purpose;  or  shall  buy  or  receive  the  same  at  anytime  in 

"  any  clandestine  manner  from  any  person  or  persons  what- 

"  soever;  shall,  being  thereof  convicted  by  due   course  of 

VHe  tTitc,  and  "  law,  although  the  principal  felon  or  felons  has  not  or  have 

DoiL  ^145!       "  ^^^  been  convicted  of  stealing  the  same,  be  transported  in 

**  like  manner  as  other  felons  are  directed  to  be  transported  by 
"  law  for  any  time  not  exceeding  seven  years,  or  be  kept 
**  and  detained  in  prison  and  therein  kept  to  hard  labour  for 
"  any  time  not  exceeding  three  years  nor  less  than  one  year; 
"  and  within  that  time  (if  such  court  think  fit)  such  offender 
"  and  offenders  shall  be  once  or  oftener  but  not  more  than 
"  three  times  publicly  whipped." 
59  G.  2.  c.  30.  It  has  been  considered  by  some,  that  the  act  of  the 
^T^'      ^   J       29  Geo.  2.  c.  30.  relates  to  the  metals  therein  mentioned 

Not  confined  to  ,      .        t     .  ^  j»     •         .  1      t 

raw  materiaU.    only  m  their  common  or  raw  state,  as  contradistmguished 

from  wrought  goods ;  and  upon  the  argument  of  the  case  of 
MS.  Post.  Rex  V.  Stott  in  HiL  39  Geo.  3.  B.  R.  a  case  of  Rex  v.  Scott 

ch^^^t*  ?'^A     ^*®  cited  to. that  effect,  as  having  been  so  ruled  by  the  late 
179a  Mr.  Serjt.  Adair,  Ch.  J.  of  Chester;  in  which  he  said  that 

the  same  construction  had  been  put  upon  the  statute  during 
his  experience  at  the  Old  Bailey  while  Recorder  of  London. 
But  there  is  great  diffici^l  in  adopting  such  a  construction ; 
for  the  statute  speaks  of  lead,  iron,  inc.  fixed  to  houses^  which 
cannot  be  in  their  raw  state ;  but  the  metals  must  in  some 
respect  be  manufactured,  and  be  either  bars,  bolts,  rails, 
sheets  of  lead,  or  in  some  other  form  capable  of  a  more  spe- 
cific description  than  merely  lead,  iron,  or  copper.  That 
this  statute  was  not  intended  to  be  so  confined  seems  evi- 
dent from  the  preamble  of  the  stat.  21  Geo.  3.  c.  69.  before 
set  forth,  from  whence  it  must  be  collected  that  the  Legisla- 
ture  considered  that  li pewter  generally  had  been  mentioned 
in  the  former  law,  it  would  have  reached  the  case  of  receiv- 
ing pewter  pots  after  they  were  stolen ;  and  that  pewter  was 
a  sufficient  description  of  every  thing  manufactured  out  of  it, 
and  that  the  form  or  shape  did  not  make  that  description 
less  proper.  Besides,  it  is  difficult  to  conceive  that  the  stat. 
29  Geo.  2.  should  recite  that  the  practice  of  stealing  iron, 
Sec.  had  become  a  great  and  notorious  evil,  if  it  meant  only 
to  prevent  the  stealing  such  pieces  of  iron,  &c.  to  which  no 
appropriate  name  or  description  could  be  given. 

The 


i^rrt 
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The  case  of  Rex  v.  Stott  above  mentioned  was  an  indict- Ch.  XVI.  5 144. 
ment  for  a  misdemeanor  (removed  by  writ  of  error  fixmi  the  ^'^^^  "■^»  P^^' 

Quarter  Sessions)  for  receiving  stolen  iron  knowing  it  to  be *-  - 

stolen,  which  was  laid  in  the  indictment  as  so  many  "  pieces  |^u*39  oeT  3 

of  iron  called  strokes,"  so  many  "  pieces  of  iron,"  and  so  b.  R.  MS. 

many  "  pieces  of  iron  called  horse-shoes,"  of  a  value  under 

1^.  on  which  judgment  of  imprisonment  for  a  year  had  been 

given  by  the  court  below   after  conviction.    The  Court  of 

B.  R.  gave  no  direct  opinion  on  the  subject;  but  intimated 

great  doubt.  Whether,  as  the  general  act  of  the  22  G.  3«  c  58. 

expressly  excepted  /ron,  any  other  judgment  could  be  passed 

than  that  of  transportation  directed  by  the  stat.  29  G.  3.  c  30.  ? 

on  which  doubt  the  prisoner's  counsel  waived  any  further 

prosecution  of  the  writ  of  error. 

By  St.  2  G.  3.  c*  28. "  Every  person  who  shall  buy  or  receive       $  145». 
**  any  part  of  the  cai*go  or  loading  of,  or  any  goods,  stores,  ^^^^t/^ 
**  or  things  of  or  belonging  to  any  ship  or  vessel  in  the  river  the  Thame*. 
"  Thames,   knowing  the  same   to  be  stolen  or  unlawfully  ^  ^-  ^*  ^'  ^ 
"  come  by;  or  shall  privately  buy  or  receive  any  such  goods  vide  post  tit 
♦*  stores,  or  things,  or  any  part  of  such  cargo  or  bading,  by  ^ff^^  ^*' 
**  suffering  any  door,  window,  or  shutter  to  be  left  open  or  Cordage,  Wc. 
"  unfastened  between  sun-settine  and  sun-risinir  for  that  pur- *»«*''»'«»*  *o 
^^  pose ;  or  shall  buy  or  receive  the  same  or  any  of  them  at 
^^  any  time  in  any  clandestine  manner  from  any  person  or  nde  st  39  &  40 
"  persons  whomsoever,  shall,  being  thereof  convicted  by  due  fop^p^Vcntiiir 
««  course  of  law,    although   the    principal   felon   or   felons,  depredations  on 
**  offender  or  offenders,  has  or  have  not  been  convicted  of ^gi^*^**''  **  ^^' 
^*  stealing  or  luilawfully  procuring  the  same,  be  transported 
"  for  14  years,"  &c. 

The  offence  of  receiving  under  this  act  has  been  deemed  R-  ▼•  Wyer, 
felony,  though  the  statute  do  not  declare  so  expressly  in  this      ^""    ^^' 
clause.  For  by  the  stat.  3  &  4  W.  &  M*  c.  9.  s.  4.  receivers  of 
stolen  goods  may  be  prosecuted  as  felons:  and  though  by  stat. 
1  Ann.  St.  2.  c.  9.  s.  2.  they  may  be  punished  as  for  a  misde* 
meanor  where  the  principal  felon  is  not  convicted;  yet  s.  14. 
of  the  2  G.  3.  seems  to  consider  them  as  felons;  for  thereby 
any  person  stealing  or  unlawfully  receiving  such  stolen  goods  ' 
knowingly  shall,  on  discovering  two  other  offenders,  be  en- 
tided  to  a  pardon  for  all  such  felonies.    In  trutii  the  statute 
seems  only  to  have  made  the  receiving  of  the  goods  under 

5  JD  such 
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Ch.  XVI.  $  145.  such  circumstances  evidence  of  their  having  been  received  {)jr 
^^^'i^'  ^  '^^  the  party\  knowing  them  to  have  been  stolen. 

Thamet- 

^^87  ^^  ^'  However  the  legislature  seem  to  Have  considered  It  only  as 
Such  receiva-i  a  misdemeanor  by  the  st.  39  &  40  G.  3.  c.  sr.  s.  22.  which; 
thallpUad         reciting  that  ^  whereas  by  the  st.  2  G.  3.  c.  28.  persons  guilty 

^^  of  certain  offences  are  punishable  by  transportation  for  14 
"  years,  but  the  said  offences  not  being  by  the  said  act  de» 
^  clared  to  be  fel<my,  the  trial  thereof  may  in  all  cases  be 
^^  put  off  by  means  of  a  traverse  tp  the  next  Sessions  after 
^^  the  finding  of  the  bill  of  indictment  for  the  same,  and. the 
♦*  offender  be  in  the  mean  time  bailed  (a),  whereby  justice 
^^  has  been  in  many  instances  eluded;"  for  remedy  thereof 
enacts,  ^  that  from  the  passing  of  the  act  whenever  any  in- 
"  dictment  shaD  be  found  against  any  person  for  any  of  the 
^  said  offences,  the  person  so  indicted  shall  plead  to  the  said 
■  *^  indictment  without  having  time  to  traverse  the  same,  as  is 
^  usual  in  cases  of  misdemeanors." 

$  146.  By  Stat.  10  G.  d.  c  48.  ^^  Every  person  who  shall  buy  or 

Jlecei9erMofjcv}-u  receive  any  stolen  jewel  or  jewels,  or  any  stolen  gold  or 
10  G.  3.*c.  48^     "  silver  plate,  watch,  or  watches,  knowing  the  same  to  have 

"  been  stcden,  shall,  in  all  cases  where  such  jewel  or  jewels, 

*'  or  gold  or  silver  plate,  shall  have  been  feloniously  stolen, 

*^  accompanied   with   a  burglary  actually  committed   in  the 

^  stealing  the  same,  or  shall  have  been  feloniously  taken  by 

«  a  robbery  on  the  highway,  be  triable  as  well  before  con- 

**  viction  of  the  principal  felon  in  such  felony  and  burglar}', 

**  or  robbery,  whether  he  shall  be  in  or  out  of  custody,  as 

**  after  hb  ccmviction.    And  if  any  person  so  buying  or  re- 

♦*  ceiving  such  jewel  or  jewels,  or  gold  or  silver  plate,  shall 

•*  be  convicted  thereof,  he  shall  be  adjudged  guilty  of  felony, 

♦'  and  transported  for  14  years,"  &c, 

R.  y.  £.  Moses,       Under  this  statute  Esther  Moses  was  indicted  at  the  Kent 

im  c^  ^'^'  Summer  Assizes  1783,  before  Gould  J.    The  mdictment  set 

Gould  J.  forth  a  robbery  of  Mr.  Drumntond   in  the    highway  of  a 

if  U  w"^*^  *"^  watch,  gold  watch-case,  a  red  cornelian  seal  set  in  gold,  and 

MS.CrownCas.a  white  one,  also  set  in  gold;  and  then  charged  that  the  pri- 

Res.  and  MS.    ^Q^ieT  received  the  stolen  watch,  jewels,  and  gold  plate  above 

J  c^elian  seal  mentioned,  knowingly,  against  the  form  of  the  statute.  The 

»#  ajevfcl  vuthin 

t fie  act,  ^    ^^j  InR.r.  Wyer  (ante)  the  Court  refused  to  bail  the  prisoner,  on  the 

supposition  ths^t  the  offence  was  ibloiiy. 

words 
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vords  "  watch  or  watches^^  are  omitted  in 'the  l^er  part  of  ch.  XVI.  $146. 

the  statute,  which  makes  the  felony.    And  the  prisoner  be-  yrweU,  plate^ 

ing  convicted^  judgment  was  respited  to  take  the  opinion  of    ^^^^  "*     '- 

the  Judges,  Whether  the  receiving  a  gold  watch  and  such 

seals,  knowing  them  to  have  been  stolen,  (being  taken  by 

robbery  in  the  highway,)  were  a  felony  within  the  act?  This 

was  first  debated  by  all  the  Judges  in  Mich,  term  1783,  and 

adjourned  for  further  consideration  to  Hil.  term  succeeding; 

when  ten  Judges  present  (and  one  absent  and  concurring)  held 

the  prisoner  well  convicted.    Some  thought  the  gold  in  the 

watch  might  be  deemed  plate;  but  others  thought  that  was 

not  the  meaning  of  the  statute:  but  all  held  that  the  seals  set 

in  gold  came  under  the  word  Jewels* 

Also  the  receiving  of  other  stolen  goods  knowingly  has        $  147* 
been  before  noticed,  in  treating  of  several  particular  descrip«>  ^^?T2^°^^ 
tions  of  property,  the  stealing  of  which  has  been  prohibited  f/^  * 

under  special  penalties;  amongst  these  may  be  reckoned  the 
receiving  of  stolen  woollen,  linen,  and  cotton  goods,  and  Ante,  s.  28,  S^c. 
garden  plants,  &c.    So  by  stat.  25  G.  2.  c.  10.  every  person 
who  shall  buy  or  receive  any  wad  or  black  cawke,  otherwise  Biad  lead. 
black  lead,  so  unlawfully  taken  and  carried  as  is  therein  ■^'***»  •*  ^^ 
before  mentioned,  shall  be  deemed  guilty  of  felony,  and  on 
conviction  be  subject  to  all  the  pains  and  penalties  which 
persons  can  or  may  by  the  laws  and  statutes  of  the  realm  be 
subject  to  for  buying  or  receiving  stolen  goods  or  chattels 
knowingly. 

Having  before  touched  upon  the  ofience  of  stealing  naval       $  148* 
and  military  stores,  it  remains  no\iy^  to  consider  how  the  law  ^a^landfrnU- 
stands  with  regard  to  receivers  of  such  stores.  jjT^*    "**' 

By  the  stat.  9  and  10  W.  3.  c*  41.  reciting,  **  that  not-  9  &  io  W.  3. 
"  withstanding  the  laws  made  for  preventing  the  stealing  puyiJ^*^^* 
**  and  embezzling  of  the  King^s  stores  of  war  and  naval  st  l  G.  i.  st  2- 
"  stores,  those  frauds,  thefts,  and  embezzlements  are  fre-  \^^^  *j  ^ 
^^  quenlly  practised,  and  the  convicting  of  such  offenders  is 
^*  rendered  difficult  and  impracticable,  by  reason  it  rarely 
^^  happens  that  direct  proof  can  be  made  of  such  o£Fenders 
^^  immediate  taking,  embezzling,  or  canying  away  any  of  his 

majesty's  said  stores,  &c.  eat  of  bis  storehouses,  docks, 

"  ships. 


«  i( 
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Ch.  XVI.  $  148.  (<  ships,  Sec.  or  other  places  for  keeping  and  preserving  the 
King's  Mtoret,l^c.u  game,  but  only  that  such  goods  are  marked  with  the  King's 

^^  mark,  and  found  in  the  custody  and  possession  of  the  per- 

^  son  accused,  &c.;  for  preventing  such  embezzlements  for 

*^  the  future,  and  for  the  more  effectual  execution  of  the  laws 

^*  already  in  force  against  such  embezzlements  and  thefts,"  it 

^o  tPdr/Fie  or     IS  enacted,  ^  that  it  shall  not  be  lawful  for  any  person  or  per- 

naval  *«<j-«i  ex-  u  gQ^g  whatsoever,  other  than  persons  authorized  by  contract* 

uM,fhalibemade^  mg  With  the  Kmg^s  pnncipal  officers  or  commissioners  of 

^ith  tht  kittfft    tt  the  navy,  ordnance,  or  victualling-office,  for  his  majesty's 

^  use,  to  make  any  stores  of  war  or  naval  stores  whatsoever 
<^  with  the  marks  usually  used  to  and  marked  upon  his  ma- 
^  jesty's  said  warlike  and  naval  or  ordnance  stores;  viz.  any 
^  cordage  of  three  inches  and  upwards,  wrought  with  a  white 
<*  thread  laid  the  contrary  way;  or  any  smaller  cordage,  viz. 
^^  from  three  inches  downwards,  with  a  twine  in  lieu  of  a 
^  white  thread,  laid  to  the  contrary  way  as  aforesaid;  or  any 
^^  canvas  Wrought  or  unwrought,  with  a  blue  streak  in  the 
^^  middle ;  or  any  other  stores  with  the  broad  arrow,  by 
*^  stamp,  brand,  or  otherwise;  upon  pain  that  every  such 
*^  person  or  persons  who  shall  make  such  goods  so  marked 
*^  as  aforesaid,  not  being  a  contractor  with  his  msyesty's  prin* 
^  cipal  officers  or  commissioners  of  the  navy,  ordnance,  or^ 
^  victuallers,  for  his  majesty's  use,  or  employed  by  such 
^  contractor  ior  that  purpose  as  aforesaid,  shall  for  every 
^  such  offence  forfeit  such  goods,  and  2QOL  with  costs  of 
^  suit,  one  moiety  to  the  King,  the  other  to  the  informer,  to 
**  be  recovered  by  action  of  debt,"  &c. 

Pa-iont  in  whoie  ^Y  ®*  ^'  "  "^^^^  person  or  persons  in  whose  custody,  pos- 
autody  tuck       ^^  session,  or  keeping  such  goods  or  stores  marked  as  afore- 

^fmnTaui    "  ^^^  ^^^^  ^^  found,  not  being  employed  as  aforesaid;  and 
v3ho  shall  conceal  ^^  such  person  or  persons  who  shall  conceal  such  goods  or 
the  same,  shall  44  gtores  marked  as  aforesaid,  being  indicted  and  convicted. 
goods  and  200/.   ^^  of  such  Concealment,  or  of  the  having  such  goods  found 
and  be  imfrison-  u  Jq  j^jg  custody,  possession,  or  keeping,  shall  forfeit  such 

ed  till  payment.  ,  ,  ,  t  .  1      1^  /• 

rrde  post  9  G.  1.  ^  goods  and  200/.,  together  with  the  costs  oi  prpsecution; 
c.  8.  s.  3.  and  u  one  moiety  to  the  King,  and  the  other  to  the  informer,  to 
Colc*s  case.       ^^  ^^  recovered  as  aforesaid,  and  shall  also  suffer  imprison- 

^^  ment  till  payment  and  performance  of  the  said  forfeiture ; 

^*  unless  sudi  person  shall  upon  his  trial  produce  a  certificate 

"  under 
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*^  under  the  hand  of  three  or  more  of  the  King^s  officers  or  ch.  xvi.  $  148. 
**  commissioners  of  the  navy,  ordnance,  or  victuallers,  ex-  King^tttoretyi^t- 
*'  pressing  the  numbers,  quantities,  or  weights  of  such  goods 
^^  as  he  or  she  shall  then  be  indicted  for,  and  the  occasion 
*^  and  reason  of  siich  goods  coming  to  their  hands  or  pos- 
^^  session*" 

In  addition  to  which,  by  the  stat.  9  Geo.  1*  c.  8.  s.  Z.  Extended  to  tim- 
**  Every  person  lawfully  convicted  of  having  in  their  custody  ^^*^*  ^ 
^^  any  timber,  thick  stuff,  or  plank,  marked  with  the  broad 
^^  arrow,  by  stamp,  brand,  or  otherwise,  or  of  concealing 
^  any  timber,  &c.  so  marked,  shall  suffer,  forfeit,  and  pay 
*^  as  for  having,  keeping,  or  concealing  any  other  warlike, 
^  naval,  or  ordnance  stores,  contrary  to  the  said  act"  of 
King  William* 

By  s.  4.  of  the  st.  9  &  10  W.  3.  the  commissioners,  &c.  may  9  &  10  W.  ?. 
sell  and  dispose  of  any  of  the  stud  stores  so  marked,  &c.  as  cdmmiwoners 
theretofore,  and  the  buyers  may  keep  and  enjoy  the  same  with-  fnay  tell  tuck. 
out  incurring  the  penalty  of  this  or  any  other  law,  on  produc- J^'^^^*"'^  ^^"" 
ing  a  certificate  or  certificates  under  the  hand  and  seal  of  three 
or  more  of  the  saidprincipalofficers  or  commissioners,  &c.  that 
they  bought  such  goods  from  them,  or  from  such  person  or 
persons  as  bought  the  said  stores  from  the  said  officers,  &c* 
at  any  time  before  such  stores  were  found  in  their  custody ; 
^  in  which  certificate  or  certificates  the  quantities  of  such 
^  stores  shall  be  expressed,  and  the  time  when  and  where 
^  bought  of  the  said  commissioners;  who,  or  any  thre^  or 
**  more  of  them,  are  directed  to  give  to  such  person  or  per- 
>^  sons  who  desire  the  same,  and  have  bought  or  shall  here- 
M  after  buy  any  of  the  said  stores,  within  30  days  after  the 
<^  sale  and  delivery  of  the  said  stores  so  sold,  or  to  be  sold 
*^  as  aforesaid." 

Sect.  8.  provides  that  the  King's  stores  may  be  lent  by  Or  lend  them  to 
the  said  officers  or  commissioners  of  the  navy,  or  any  chief  *'"^  "*  dittrett- 
commander  of  any  of  the  King's  ships  at  sea,  to  any  mer- 
chant ship  in  distress  or  otherwise,  as  before  the  act,  in  case 
such  goods  be  restored  with  all  possible  conveniency,  and 
the  persons  so  borrowing  have  such  certificates  as  aforesaid, 
which  such  officers,  &c.  are  empowered  to  grant. 

Bv 
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Ch.  ^VI.  $  l4a  By  Stat.  1  Geo.  1.  st.  2.  c.  25.  s.  3.  ^^  The  said  princijial 
Kh:^»ttore»,l:te. "  officers  and  commissioners  of  the  navy,  or  any  one  or 
rcea.  l.8t.  2.  "  more,  shall  have  power  to  inquire,  and  by  warrant  under 
c.  25.  made  per- «  hand  and  seal  to  empower  any  person  to  search  for  the 
c^a*8. 3/  "  ®*"*^  ^'^  ^  places,  in  like  manner  as  justices  of  peace  may 

Summary  juru.  **  do  in  case  of  felony,  and  punish  the  offend^^  by  such  fiiM 
W  ^w^aX*'^'"  ^^^  imprisonment  as  aforesaid,  (i.  e.  (by  s.  !•)  such  fine  not 
#nui//  efnbezzli-  ^  exceeding  209.,  and  imprisonment  not  exceeding  a  week,ei- 
9K»«»,     c         4t  ^^j.  jjj  ^^  j^^^  gj^l^  ^y  jj^  ^^  custody  of  the  messengers 

^^  attendant  on  them;  and  they  may  also  discharge  the  party 
^  from  such  fine  and  imprisonment;  and  on  non-payment 
**  of  the  fine  so  imposed  and  not  remitted,  may  imprison  the 
^^  offender  till  payment,  or  otherwise  cause  him  to  be  sent  to 
*^  the  house  of  correction  next  to  the  place  where  the  offence 
**  was  committed,  there  to  be  kept  to  hard  labour  for  two 
*^  months;  which  fine  is  to  be  paid  to  the  clerk  of  the  chest 
'^  at  Chatham;)  the  value  of  the  goods  so  embezzled  or 
**  filched  away  not  exceecUng  20if •  and  cause  the  goods  'to 
^^  be  brought  in  agsun:  and  if  the  offence  require  a  severer 
^^  punishment,  then  they,  any  one  or  more  of  them,  may 
*^  commit  such  offender  to  the  next  gaol,  or  to  the  custody 
^^  of  their  messenger  aforesaid,  till  he  enter  into  recognizance 
^^  with  surety  or  sureties,  according  to  die  nature  of  the 
^^  offence,  to  appear  and  answer  to  the  same  in  the  court  of 
**  Exchequer  or  other  court  where  the  King  shall  question 
«  him  for  the  same  within  a  year  following,  on  process  duly 
"  served  for  that  purpose  on  such  oflFender." 

By  s.  4.  a  summary  jurisdiction  is  given  to  certain  officers 
to  inquire  of  and  punish  embezzlements  of  such  stores  under 
the  value  of  20*. 
9  G.  1.  c.  a  The  Stat.  9  Geo.  1.  c.  8.  s.  4.  (referring  to  the  offences 

^£rj;i  described  in  the  2d  sect,  of  thp  stat.  9  &  10  W.  3.  c.  41. 
and  commit  to  and  the  additional  provision  made  by  the  3d  sect,  of  the  said 
saol,  div.  ^^^  9  Geo.  1 .  c.  8.)  provides, «  That  it  shall  and  may  be  lawful 

"  for  any  judge,  justice,  &c.  before  whom  any  offender  shall 
"  be  convicted  of  any  of  the  offences  before  recited,  enact- 
^^  ed,  or  mentioned  in  this  act,  to  mitigate  the  penalty  for 
^^  the  same  as  they  shall  see  cause,  and  to  commit  the  of- 
"  fender  so  convicted  to  the  common  gaol  of  the  county,  &c. 
**  where  the  offence  shall  be  committed  until  payment  of 
"  the  penalty  and  forfeiture  imposed  by  this  or  the  said 

"  former 
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**  former  act,  or  mitigated  as  aforesaid;  or  to  punish  such  of-  Cb.  XVi.  $  14a 

**  fender  corporally,  by  causing  him  to  be  publicklyiy hipped  ^'"g'**tores,^c. 

*^  or  committed  to  some  public  workhouse,  there  to  be  kept 

^^  to  hard  labour  for  six  months,  or  a  less  time,  in  the  dis- 

"  cretion  of  such  judge,"  8cc*    And  by  s.  5.  "  Where  any  Dhpute  attoti* 

**  dispute  shall  arise  between  the  persons  on  whose  informa-     '°  ^*^  "*** 

^^  tions  or  oaths  any  offender  or  offenders  against  this  or  the 

^  former  act  shall  be  prosecuted  and  convicted,  touching  any 

*^  right  or  title  to  any  of  the  forfeitures  or  penalties  before 

^  mentioned,  or  any  part  thereof, the  judge,  justice,  or  justices 

**  before  whom  such  offender  or  offenders  shall  be  convicted 

^  shall  examine  the  matter,  and  finally  determine  the  same." 

Then  the  statute  \7  Geo*  2.  c.  40.  s.  10.  reciting  the  act  of  17  G.  2.  c.  ^. 
the  9  &  10  W.  3.  c.  41*  against  the  making,  &c.  stores  with  "'  ^^' 
the  King's  marks,  and  the  having  such  stores  so  marked,  or 
concealing  the  same,  or  the  additional  stores  mentioned  In  the 
3d  sect,  of  the  stat.  9  Geo*  1.  c.  8.  and  reciting  also  the  last- 
mentioned  clauses  (s*  4  &  5.)  of  the  same  act;  and  that 
^^  whereas  some  doubts  had  arisen  touching  the  method  of 
*^  trial  and  punishment  of  offenders  against  die  said  recited 
'^  acts,  whether  they  might  be  indicted  and  tried  for  the  of- 
^^  fences  in  the  said  acts  mentioned,  and  whether  any  judge, 
^  or  justice  of  assize,  or  justices  of  peace  at  sessions  might 
^  hear,  try,  and  determine  the  same,  and  on  conviction  set 
'^  such  fine  or  mitigate  the  same,  &c«;  or  whether  such  of- 
^^  fenders,  in  order  for  recovering  the  said  forfeitures  and 
^  penalties  inflicted  by  the  said  act  could  only  be  proceeded 
^  against  by  action  of  debt,  &c«  in  some  court  of  record  at 
'^  Westminster;  by  reason  of  which  doubts  offenders  indict* 
^^  ed,  &c«  had  escaped,  &c.;  for  explaining  the  same,  declares 
^  and  enacts,  that  it  shall  and  may  be  lawful  for  any  judge,  yudget  at  the 
**  fustice,  or  justices  at  the  assizes,  or  lustices  of  peace  at  the  tiMUttorjtuticn 

«  1  .  o  1^  11  .1      of  peace  at  quar- 

"  general  quarter  sessions,  «c.  to  hear,  try,  and  determme  by  ter  setsioM  may 
**  indictment  or  otherwise  all  or  any  the  crimes  or  offences  «w^o»e  any  fine 
^^  mentioned  in  the  said  recited  acts,  and  that  the  judge,  &c.  ^/./^  any  of- 
**  before whomsuchoffendersshall  be indictedor tried  and  con-/^'»^^  vtUhin  the 
"  victed  of  all  or  any  the  offences  in  the  said  recited  act  men-  c.  41.  and  9  6. 1. 
**  tioned,  may  impose  any  fine  not  exceeding  200A  on  such«^-  ^  and  may 
"  offender  or  offenders,  one  moiet}'  to  the  King,  and  the  other  7n*/i^  thereof  ^ 
"  to  the  informer;  and  mav  mitigate  the  said  penalty  and  for- inflict  corporal 
^  feiturcs  ingicted  by  the  said  recited  acts^  or  either  of  them ;  /«'«''/''«<^^' 

"  and 


760  Larceny  atid  Robbery. 

(^Receivers.) 

Ch.  XVI.  S  ua  "  and  to  commit  the  ofiendcrs  so  convicted  and  fined  to  the 
Ktfig'99toret,l:rc.  u  common  gaol  of  the  county  or  place  where  the  ofFence 

^^  was  committed  until  payment  thereof,   &c. ;    or  in  lieu 

^^  thereof,  to  punish  such  offenders  in  the  premises  corpo* 

"  rally,  by  causing  them  to  be  publicly  whipped,  and  com- 

^^  mitted  to  some  house  of  correction  or  public  workhouse, 

<*  there  to  be  kept  to  hard  labour  for  three  months,  or  less 

^  time,  in  the  discretion  of  such  judge,"  &c. 

B1an<f  s  case,         Under  this  clause  it  is  holden,  that  the  Court  have  au- 

Q  '^ '  thority  to  adjudge  the  offender  to  suffer  corporal  punishment, 

2  Leach,  678.    although  he  be  ready  and  offer  to  pay  the  penalty  of  200/. 

$  149.  The  Stat*  39&  40  Ceo.  3*  c.  89.  s.  1.  reciting  the  acts  of 

39  &  40  Geo.  3.  the  22  Car.  2.  c.  5.    9  fc  10  W.  3.  c  41.    9  Geo.  1.  c.  8. 

«'  An  act  for  the  ^^^  ^^  G^^*  ^*  c*  ^*  ^  ^^  ^^id  that  ^^  notwithstanding  the 
«|  better  pre-  ((  penalties  and  punishments  inflicted  by  the  said  recited 
«  embezzle-^  ^  ^^^t  the  Stealers,  embezzlers,  and  receivers  of  his  majes- 
''mcntofhis    ^«  ty's  warlike  and  naval,  ordnance,  and  victuaUing  stores 

"  mAidtv's  na-       «  • 

«  val, ordnance,*^  "^  greatly  mcreased,  so  that  it  had  become  necessary  to 
"andvictiialUng"  make  witxit  further  and  more  effectual  provision  for  pre- 

"  venting  their  wicked  practices  in  future;"  enacts,  **  that 
^^  from  and  after  the  passing  of  the  act  (28th  July  1800) 
Every  perwn,  ^^  every  person  or  pet^ons,  (such  person  or  persons  not  beings 
l^e*U^shaU  "  *  contractor  or  contractors,  or  employed  as  in  the  said 
kmminglyy  isTc.  **  rccitcd  act  of  the  9  &  10  W.  3.  is  mentioned,)  who  shall 
7^Ze^'h^^Zi^  willingly  or  knowingly  sell  or  deliver^  or  cause  or  procure 
hitpostewonany^*'  to  be  sold  or  delivered,  to  any  person  or  persons  whomso- 
novo/,  ordnance^  44  ever;  or  who  shall  willingly  or  knowingly  receive  or  have 

or  Victualling       ,,.,.,  ,     .  ^V  •  1.        • 

Mtorety  life,  in  a  ^^  m  his,  her,  or  their  custody,  possession,  or  keeping,  any 
ran  Hate,  or      44  stores  of  war,  or  naval,  ordnance,  or  victuaUing  stores, 

nevj,  or  not  more  ,    '     ,  '  ,  ,    '  .         _         ^  .  ,         ' 

than  one  third  ^^  or  any  gpods  Whatsoever  marked  as  in  the  said  re- 
vjorn,  and  such  a  ^[^^^  acts  are  expressed,   or  any  canvas  marked  either 

person  who  shall  1     •        1  .  1  1.  .^  1  <■  . 

conceal  the  same,^^  With  a  blue  Streak  tn  the  middle,  or  with  a  blue  streak 
shall  be  deemed  44  j^  ^  serpentine   form,   or  any  bewper,  otherwise  called 

a  receiver  of  stO'     .."^  1.1  «<-.. 

ien  ^oods  knt/m-  ^  bunun,  wrought  With  one  or  more  streaks  of  raised 
tngly^  ^"^^  "  tape ;  (the  said  stores  of  war,  or  naval,  ordnance,  or 
Hyears.  "  victualling  stores,  or  goods  above  mentioned,  or  any  of 

"  them  being  in  a  raw  or  unconverted  state,  or  being  new, 
"  or  not  more  than  one-third  worn);  and  such  person  or 
"^^  persons  who  shall  conceal  such  stores  or  goods,  or  any  of 
^'  them,  marked  as  aforesaid,  shall  be  deemed  receivers  of 
^'  stolen  goods  knowing  them  to  have  been  stolen,  and  shall 

"on. 
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"  on  conviction  be  transported  beyond  the  seas  for  the  term  ch.  XVI.  §  149. 
**  of  fourteen  years,  in  like  manner  as  other  receivers  of   Kins'a  stores, 
**  stolen  goods  are  directed  to  be  transported,  &c.  unless  ________ 

"  such  person  or  persons  shall  upon  their  trial  produce  a  cer-  uniess  he  produce 
«  tificate  under  the  hands  of  three  or  more  of  his  majesty's  ^^^'Ss;^^ 

J       J      tne  coniTtustion^ 

"  principal  officers  or  commissioners  of  the  navy,  ordnance,or  er*,  ksfc.  account- 
**  victualling,  expressing  the  numbers,  quantities,  or  weights  '^^{^^  *"^ ' 
"  of  such  stores  or  goods  as  they  shall  then  be  indicted  for, 
^*  and  the  occasion  or  reason  of  such  stores  or  goods  com- 
^  ing  to  their  hands  or  possession." 

By  s.  2.  "  Such  person  or  persons,  (not  being  a  contractor  Per«(7n«  in  nho^e 
"  or  contractors,  or  employed  as  aforesaid,^  in  whose  cus-  "'*'*^^  '^^^^  ^ 

,  .  1  •  r    »  .1  ««     .found  canvas  or 

"  tody,  possession,  or  keeping  any  oti  the  said  stores  called  6untin  marked, 
"  canvas,  marked  with  a  blue  streak  in  a  serpentine  form,  ^^-  ^/JJ'  ^"i 
"  or  bewper,  otherwise  buntin,  wrought  as  above  mentioned,  mhoshaii  hecon- 
"  shall  be  found,  (such  canvas  or  bewper,  &c.  not  being  y«^^  ^^ly^- 

,  ,  ,  •   ,  ,  .    ,  fince  contrary  to 

"  charged  to  be  new,  or  not  more  than  one-third  worn,)  y e^rio W. 3. re- 
^  and  all  and  every  person  and  persons,  who  shall  be  con-  '"^'"^  ^fy'^l'^f, 

,,.-•-  „-•'  f  iri^  .1  Stores,  h!fc.  shall 

*'  victed  of  any  offence  contrary  to  so  much  of  the  said  re-  besides  thefyr- 
**  cited  act  of  the  9&  10  W.  3.  as  relates  to  the  making,  qy  future  of  aooi. 

,,-,..  .  ,.  ^,.  .         ,    {vihichmaybe 

**  the  having  m  possession  or  concealing  any  of  his  majesty  s  mitigated)  suffer 

"  warlike,  or  naval,  or  ordnance  stores,  marked  as  i^trom  corporal  punish-^ 

**  specified,  shall,  besides  forfeiting  such  stores  and  200/. 

**  and  costs  as  therein  mentioned,  be  corporally  punished  by 

"  pillory,  whipping,  and  imprisonment,  or  by  any  or  either 

^^  of  the  said  ways  and  means,  in  such  manner  and  for  such 

"  space  of  time  as  to  the  judge  or  justices  before  whom  such 

*'  offender,  &c.   shall   be  convicted   shall  seem  meet,  &c^ 

"  Provided  that  such  judge  or  justices  may  mitigate  the 

"  said  penalty  of  200/.  as  they  shall  see  cause." 

'*  Provided  (s.  3.)  that  nothing  in  this  act,  or  in  the  said^of  toexempt 
"  recited  act  of  the  9  &  40  W.  -3.  shaU  be  deemed  to  ex- ''^f '''^f  *' 'f  ■ 

f,  ,  .  ^^f^  ^*  "^  stores 

"tend  to  exempt  from  the  operation  of  this  or  the  said  re- bonft  fide  Tmrd^ 
*'  cited  act  any  person  or  persons  being  contractors,   or"^-^^^^*^^*" 
^^  employed  as  in  the  said  last-mentioned  act  is  mentioned,  them. 
"  except  only  so  far  as  concerns  stores  or  goods,  marked  as 
"  aforesaid,  which  shall  be  hand  fide  provided,  made  up,  or 
'*  manufactured  by  such  persons,  or  by  their   order,  and 
**  which  shall  not  have  been  before  delivered  into  his  majes- 
'^  ty's  store  j  unless,  having  been  so  delivered,  they  shall  have 

5  E  "  been 
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Ch.  XVI.  $  149.  ^^  been  sold  or  returned  to  such  persons  by  the  commission* 
King*t  stcret,   «  ers  of  his  majesty's  navy,  ordnance,  or  victualling  re- 
^'  **  spectively." 

Vl50.  Sect.  4*.  enacts,  ^  That  if  any  person  or  persons  shall, 

^/ad'^^fnarh  u  f^^nfi  ^nd  after  the  passing  of  this  act,  (28th  July  1800,) 

gtores,feiony,and^  wilfuUy  and  fraudulently  destroy,  beat  out,  take  out,  cut 

trarupa^tation     u  q^^^  deface,  obliterate,  or  erase,  wholly  or  in  part,  any  of 

^^  *'       **  the  marks  in  the  said  act  of  the  9  fe  10  W.  3.  or  in  this 

^^  act  mentioned,  or  any  other  mark  whatsoever  denoting  the 

"  property  of  his  majesty,  &c«  in  or  to  any  warlike  or  naval, 

"  ordnance,  or  victualling  stores;  or  cause,  procure,  employ, 

^  or  direct  any  other  .person  or  persons  so  to  do,  for  the 

^^  purpose  of  concealing  his    majesty's  property  in   such 

*^  stores;  such  person  or  persons  shall  be  deemed  guilty  of 

<^  felony,  and  shall,  on  conviction,  be  transported  to  parts 

^^  beyond  the  seas  fof*  14  years  in  like  manner  as  other 

"  felons,  &c." 

§  151.  By  s;  5*  "  If  any  person  or  persons  hereafter  convicted  of 

PtTMontnottrtm^  c<  ^nv  oiFeuce  contrary  to  this  act,  for  which  he  shall  not 

parted  for  a  fr»t  -^  -^  ^  i  .,         .      i 

offence  against  have  been  transported;  or,  contrary  to  the  said  recited  act 
t'hisact,and       u  of  the  9  &  10  W.  3.,  shall  be  guilty  of  a  second  offence, 

guutyqfatecond,,     .,  ,  /  i-   « 

offence  apainu  Cither  contrary  to  that  act  or  the  present  act,  which 
thu  or  the  stat.  u  would  not  Otherwise,  as  the  first  offence,  subject  them  to 
ahaii  be  trani-  *'  transportation,  and  shall  be  thereof  legally  convicted ; 
pcrtedfor  14  a  g^^h  person  or  persons  shall,  by  judgment  of  the  court 
^     *'  **  wherein   they  shall   be  so  completed,  be  transported  for 

**  14  years,  in  like  manner  as  other  offenders,"  &c. 
Returning  from      By  s.  6.  "  Persons  so  transported,  &c.  returning  into  any 
tramportafionde- u  p^^  of  Great  Britain  or  Ireland  before  the  expiration  of 

fore  term  ex-  \  «  i    «        «.  «•  i  i   » 

piredf  death.       ^^  the  term,  &c.  shall  suffer  as  felons,  and  have  execution 

^^  awarded  against  them,  as  persons  attainted  of  felony, 
"  without  benefit  of  clergy." 
Court  may  com-  "  Provided  (s.  7.)  that  it  shall  and  may  be  lawful  for  the 
7nute'tran*porta-u  court  before  whom  any  offender  shall  be  indicted  and 
pumikmaitahd  "  convicted  of  all  or  any  of  the  crimes  or  offences  herein 
[fine,  it  before  mentioned  to  be  punishable  with  transportation,  to 

*^  mitigate  or  commute  such  punishment,  by  causing'  the 
"  offender  or  offenders  to  be  set  on  the  pillory,  publicly 
"  whipped,  fined,  or  imprisoned,  or  by  all  or  any  one  or 

"  more 
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^  more  of  the  said  ways  and  means,,  as  such  court  in  its  Ch.  XVI.  { 151. 
^^  discretion  shall  think  fit;  one  moiety  of  which  fine  (if  any  J^ing^*  store*. 
**  imposed)  shall  be  to  his  majesty,  &c.  and  the  other  moi- 
*'  ety  to  the  informer;  and  also  to  order  such  offender  or 
^^  (lenders  to  be  imprisoned  until  such  fine  be  paid." 


By  s.  8.  persons  discovesng  to  the  navy,  ordnance,  or       $  \^^*^ 

JRevior  ' 

C09€rj* 


victualling  boards,  or  apprehending,  or  first  informing  against  ^^^**  ^  *" 


any  offenders  guilty  of  stealing  or  embezzling  such  stores, 
or  of  any  of  the  offences  mentioned  in  the  said  §tat.  9  &  10 
W.  3«  or  in  the  present  act  before  mentioned,  which  shall 
not  be  prosecuted  in  the  summary  way  after  prescribed,  shall 
on  conviction  receive,  for  every  such  offence  so  discovered, 
20/«  over  and  above  any  share  of  penalty  or  fine  they  may 
be  entided  to  as  informers,  so  as  the  same  do  not  amount 
to  more  than  20A ;  or,  (if  amounting  to  more  than  ^il,)  shall 
fail  to  be  paid  by  the  offenders  on  whom  inflicted  for  three 
calendar  months  after  conviction,  or  if  they  be  detained  by 
sentence  of  imprisonment,  for  three  calendar  months  next 
after  the  expiration  of  such  sentence.  And  by  s*  9*  disputes 
respecting  the  title  to  such  rewards  shall  be  determined  by 
any  of  the  commissioners  of  the  navy,  &c.  op.  oath  before  the 
same,  or  any  justice  of  peace.  By  s.  10.  the  commissioners 
of  die  navy,  &c«  shall  cause  such  reward  to  be  paid  by  the 
treasurer  of  the  navy  or  ordnance,  on  producing  a  certificate 
under  the  hand  of  the  clerk  of  assize,  or  other  proper  officer 
of  the  court  before  whom  such  offenders  shall  be  tried,  certi- 
fying the  conviction,  and  that  the  informer's  share  of  any  pe^ 
nalty  or  fine  inflicted  on  such  offender  or  offenders  does  not 
amount  to  more  than  20/. ;  or  if  amounting  to  more,  hath 
failed  to  be  paid  by  such  offender  or  offenders  for  three  months 
after  conviction,  or  if  imprisoned  by  sentence  for  three 
months  after  the  expiration  of  such  imprisonment;  for  which 
certificate  the  said  clerk,  &c.  shall  charge  no  more  than  5s. 

By  s.  11.  any  commissioner  of  the  navy,  &c.  or  justice  of  Search  vantmts, 
peace  may  grant  warrants  to  search  houses,  ships,  &c.  in  the 
day*time,  and  in  case  any  stores  or  goods  marked  as  before 
mentioned  shall  on  such  search  be  found,  to  cause  the  same 
and  the  offenders  to  be  brought  before  such  commissioner  or 
justice  of  peace  to  be  bound  over.  Sec* 

The 
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Cb,  XVI.  J 152.     The  act  then  proceeds  to  create  several  misdemeanors; 

King'M  9tort  9     amongst  others,  the  not  accounting  to  the  satisfaction  of 

>^ummarj  jurit-  such  commissioner  or  justice  for  the  possession  of  such 

dittkm.  stores,  &c.  which  misdemeanors  arc  determinable  in  a  sum- 

mwry  manner  before  the  same  persons:  and  by  s.  18.  autho- 
rity is  given  to  any  such  principal  officer  or  commissioner  of 
the  navy,  &c.  or  justice  of  peac#,  &c.   ^^  to  hear  and  deter- 
^^  mine  any  complaint  against  any  person  (not  being  a  con- 
^*  tractor  or  employed  as  aforesaid)  for  unlawfully  selling  or 
^  delivering,  or  causing  or  procuring  to  be  sold  or  delivered, 
^*  or  for  receiving  or  having  in  their  custody,  possession,  or 
^^  keeping,  or  for  concealing,  any  stores  of  war,  or  naval, 
^^  ordnance,  or  victualling  stores  or  goods  marked  as  afore- 
^  said,  of  any  value,  in  the  whole  not  exceeding  209."  And 
on  conviction  (founded  on  complaint  exhibited  within  three 
calendar  months  after  the  offence  committed)  they  are  em« 
powered  to  inflict  a  fine  on  the  offender,  to  be  levied  as 
therein  mentioned;  from  which  an  appeal  is  given  to  the 
Quarter  Sessions.     And  then, 
Xot  to  prevent        gy  g,  24.  it  IS   «  enacted  and  declared,   that  nothing 
against receivert,^*'  therein  before  contained,  which  gives  to  any  commissioner 
i^Tcto^the      "  or  justice,  &c.  authority  to  hear  and  determine  offences 
tvice  pmithed.    ^^  ^^  ^  summary  way,  shall  extend  to  prevent  parties  accused 

"  of  selling  or  delivering,  or  of  having  in  their  custody, 
*'  possession,  or  keeping,  or  of  receiving  or  concealing,  any 
^^  of  the  stores  marked  as  above  mentioned,  under  the  value 
"  of  2(X?.  from  being  prosecuted  as  receivers  of  stolen  goods 
"  under  this  act,  or  for  unlawfully  having  the  same  in  their 
"  custody,  or  concealing  the  same,  under  the  sadd  acts  of  the 
"  9  &  10  W.  3.  9  Geo.  1.  or  17  Geo.  2.  in  any  court  of 
"  record,  oyer  smd  terminer,  or  otherwise,  as  they  might 
"  have  been  if  no  such  authority  had  been  given;  or  to 
"  take  away  from  any  person  or  court  any  power,  &c.  or 
*'  authority  which  they  had  for  the  hearing  and  determining 
*'  of  such  offences,  in  case  no  authority  to  hear  and  deter- 
"  mine  the  same  in  a  summary  way  had  been  given;  so  as 
^^  that  the  same  person  shall  not  be  punished  twice  for  the 
*'  same  offence." 

By  the  29th  sect,  the  provisions  of  the  act  are  extended 

to  Scotland. 

The 
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The  most  general  question  which  occurs  upon  this  body  of  Ch.  XVI.  J 153. 
statutes  is.  What  shall  be  said  to  be  a  receiving  or  having?  Whqtarecei^g 
or  in  other  words,  Who  is  liable  to  be  indicted  as  a  receiver  ^  ^^"i* 
within  the  meaning  of  the  several  provisions? 

As  to  what  general  evidence  shall  be  said  to  constitute  a        §  153. 
receiver  under  die  statutes  ^f  William  and  Anne,  and  22  ^^f.  "^'f'^^ 
Geo*  3.  c«  58.  it  is  to  be  observed,  that  the  words  of  those  mtion. 
acts  are  in  the  disjunctive,  "  receive  or  buy."    Therefore  it  ^T^*  ^*^»  *■ 
follows,   that  in  order  to  constitute  a  receiver  generally  so 
called,  it  is  not  necessary  that  the  goods  should  be  actually 
purchased  by  him:  neither  does  it  seem  necessary  that  the 
receiver  should  have  any  interest  whatever  in  the  goods:  it 
is  sufficient  if  they  be  in  fact  received  into  his  possession  in 
any  manner  malo  animOy  as  to  favour  the  thief;  or  without 
lawful  authority  express,  or  to  be  implied  from  circumstances; 
as  in  the  case  after  mentioned,  determined  by  Mr.  Justice 
Foster  on  the  Western  circuit.    This  distinction  is  however 
to  be  noted,  that  in  general  cases  under  the  statutes  last  men- 
tioned the  receiver  is  averred  to  have  knowledge  that  the 
goods  were  stolen;   which  may  be  collected   fix)m  circum- 
stances; and  by  Lord  Hale,  the  buying  goods  at  an  imder  Vide  1  Hale, 
value  is  presumptive  evidence  that  the  buyer  knew  they  were  ^^^»  ^^' 
stolen.    But   under  the   statutes   for  protecting  the  King's 
itores,  the  King's  mark  denotes  the  ori^nal  ownership;  and 
there  the  oTtus  probandi  lies  on. the  party  to  account  satisfac- 
torily for  his  possession  according  to  the  regulations  prescribed, 
otherwise  the  bare  fact  of  possession  concludes  him.  But  even 
here  the  presumption  of  the  malus  animus  arising  from  the 
bare  fact  of  possession  may  be  rebutted  by  circumstances,  as 
in  the  following  case: 

A  widow  woman  was  indicted  before  Mr.  JusUce  Foster  Post  Append. 
upon  the  Western  circuit  on  the  stat.  9  &  10  W.  3.  c  41.^92^"^^  °^ 
for  having  in  her  custody  divers  pieces  of  canvas  msakedOne  hecamt  pot- 
with  the  King's  mark  in  the  manner  described  in  the  ^^U'^^^l!^ hus- 
she  not  being  a  person  employed  by  the  commissioners  of  the  band  ^canvas 
navy  to  make   the   same   for  the  King's  use.     The  canvas  J^^^^^^^.J'''' 
was  marked  as  cliargied  in  the  indictment,  and  was  c\sax\ybyhiniinhislife- 
proved  to  be  such  as  was  made  for  the  use  of  the  navy,  and^j^  ^W^"^ 
to  have  been  found  in  the  Defendant's  custody.    The  De- been  many  year* 
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Cii.  XVI.  $153.  fendant  did  not  attempt  to  shew  that  she  was  within  any. 

What  a  receiving  exception  of  the  act,  33  being  a  person  employed  to  make 

or  avtng,        canvas  for  the  use  of  the  navy:  nor  did  she  offer  to  produce 

nituref  but  no      any  certificate  irom  any  officer  erf  the  crown,  touching  the 

roidence  vjcu  .  j    '  r         i  -  •         •   ^     v 

given  of  any  cer-  occasion  and  reason  oi  such  canvas  commg  mto  her  posses- 
tijicate  of  such  sion.  Her  defence  was,  that  when  there  happened  to  be  in 
*a9%eqyifefby  ^"^^  majesty's  stoFcs  a  considerat^le  quantity  of  old  sails,  no 
9tat.  9t5*lOW.3.  longer  fit  for  that  use,  it  had  been  customaiy  for  the  persons 
^allowdby^Sir  i^^rusted  with  the  stores  to  make  a  public  sale  of  them  i|i 
act:  yet  the  ^-lots,  larger  or  smaller  as  best  suited  the  purpose  of  the  buy- 

^t'of  la^v)ith-  ^^ f  ^^^  ^^  ^®  canvas  produced  in  evidence,  which  hap- 
otit frauds  held  pened  to  have  been  made  up  long  since,  spme  for  taUe-linea 
f^nodtya^the  ^^^  some  for  sheeting,  had  been  in  common  use  in  the  De- 
etetute.  fendant's   family  a   considerable  time  before  her  husband's 

death,  and  upon  his  death  came  to  the  Defendant,  and  had 
been  used  in  the  same  public  maimer  by  her  to  the  time  of 
the.  prosecution.  This  was  proved  by.  some  of  the  fisunily, 
and  by  the  woman  who  had  frequendy  washed  the  linen. 
Tlus  sort  of  evidence  was  strongly  opposed  by  the  counsel 
for  the  crown,  who  insisted,  that,  as  the  act  allows  ot  but  one 
excuse,  the  Defendant,  unless  she  could  avail  herself  of  that, 
could  not  resort  to  any  other.  That  if  the  canvas  were  really 
^  bought  of  the  commissioners,    or  of  persons  acting  imder 

them,  there  ought  to  have  been  a  certificate  taken  at  the 
time  of  the  purchase;  and  the  second  section  admits  of  no 
other  excuse*  But  the  Judge  was  of  opinion,  that  though 
the  clause  of  the  statute,  which  directs  the  sale  of  these 
things,  had  not  pointed  out  any  other  way  for  indemnifying 
the  buyer  than  the  certificate;  and  though  the  second  sec- 
tion seemed  to  exclude  any  other  excuse  for  those  in  whose 
custody  they  should  be  found:  yet  still  the  circumstances 
attending  every  case  which  might  seem  to  fall  wiihin  the 
act  ought  to  be  taken  into  consideration;  otherwise  a  law 
calculated  for  wise  purposes  mig^t  by  too  rigid  a  construction 
of  it  be  made  a  handle  for  oppression*  There  was  no  room 
to  say,  that  diis  canvas  came  into  the  possession  of  the  De- 
fendant by  any  act  of  her  own*  It  was  brought  into  femily 
use  in  the  life-time  of  her  husband,  and  it  continued  so  to 
the  time  of  his  death;  and  by  act  of  law  it  came  to  her* 
Things  of  that  kind  had  been  fiequently  exposed  to  public 

sale; 


Larcmy  and  Robbery.  767 

{Receivers^) 

S2ile;  and  though  the  act  pointed  out  an  expedient  for  the  Ch.  XVI.  $  153. 

indemnity  of  the  buyers,  yet  probably  few  buyers,  especially  What  a  receiving 

where  small  quantities  had  been  purchs^ed  at  one  sale,  had  ^  fl^«^» 

used  the  caution  suggested  to  them  by  the  actn    And  if  the 

Defendant's  huiiband  really  bought  the  linen  at  a  public  sale, 

but  neglected  to  take  a  certificate,  or  did  not  preserve  it,  it 

would  be  contrary  to  natural  justice,  after  such  a  length  of 

time  to  punish  her  for  his  neglect.    He  therefore  thought 

the  evidence  given  by  the  Defendant  proper  to  be  left  to  the 

jury;  and  directed  them,  That  if,  upon  the  whole  evidence, 

they  were  of  opinion,  that  the  Defendant  came  to  the  pos- 

session  of  the  linen  without  anv  fraud  or  misbehaviour  on 

her  part,  they  should  acquit  her ;  and  she  was  accordingly 

acquitted. 

An  indictment  charged  that  Thomas  Cole,  on  the  28th  Cole's  case, 
January  1801,  unlawfully,  willingly,  and  knowingly  did  '•^- J^^^h *1801* 
cehe  and  have  in  his  custody,  possession,  and  keeping  certain  cor.  Le  Blana  J. 
naval  stores  of  the  King,  being  all  marked  with  the  broad  ar-  ^•^^^*  z^ 
row,  he  not  being  a  contractor,  Sec.  against  the  statute,  &c.  tvieen  receiving 
The  jury  found  the  prisoner  guilty;  but  said  they  did  not  ^^  ^'"^ '" 
find  that  he  received  the  stores  after  the  28th  July  1800,  but 
only  that  he  had  theoi  in  his  possession  after  that  day.  Judg- 
ment was  thereupon  respited  to  take  the  opinion  of  the 
Judges;  a  majority  of  whom  inclined  to  think,  that  the  sta- 
tute was  to  be  construed  in  the  disjunctive,  and  the  word  or 
(receive  or  have)  not  to  be  taken  as  and:  but  because  of  the 
disagreement  of  some,  and  that  the  case  was  not  likely  to 
occur  again,  the  prisoner,  on  the  finding  of  the  jury,  was  re- 
commended to  mercy.    It  seemed  however  to  be  agreed  that 
the  case  was  not  within  the  stat.  9  &  10  W.  3.  c.  41.  because 
the  goods  were  not  charged  to  have  been  found  in  the  pri* 
soner's  possession. 

Some  cases  have  turned  on  the  distinction  between  the       ^  154. 
cases  of  accomplice  and  receiver  in  general.  Difference  be- 

Dyer  and  Disting  were  indicted  for  steaUng  a  quantity  of  ^",;^J^"' 
barilla,  the  property  of  M.  Hawker.    The  fact  appeared  to  Rex  v.  Dyer 
be,  that  the  barifla  was  on  board  a  Swedish  ship  at  Ply-E^^ter^s^ 
mouth  consigned  to  Hawker.  That  Hawker  employed  Dyer,  Ass.  1801,  cor. 
who  was  the  master  of  a  large  boat,  for  the  purpose  of  bring-  ^^^^^  B.  MS. 

ing 
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Ch.  XVI.  §  154.  ing  the  barilla  on  shore ;  and  Disting,  together  with  several 
Who  a  receiver  others,  were  employed  as  labourers  in  removing  the  barilla 

^!-Llf!l„  after   it  was  landed  to  Hawker*s  warehouses.    The  jury 

found,  that  while  the  barilla  was  in  Dyer's  boat,  some  of  his 
servants  without  his  privity,  consent,  or  participation  severed 
some  of  the  barilla  from  the  rest  where  it  was  stowed,  and 
removed  it  to  another  part  of  the  boat,  where  they  concealed 
it  under  some  rope.  But  they  also  found,  that  Dyer  after- 
wards assisted  the  other  prisoner  and  the  persons  on  board 
who  had  before  separated  this  part  from  the  rest  in  remoV' 
ing  it  from  the  boat  for  the  purpose  of  carrying  it  off*. 

It  was  objected  for  the  prisoner  Dyer,  that  his  offence  was 
not  that  of  a  principal,  as  laid  in  the  indictment,  but  that  of 
receiver  or  accessary  after  the  fact.  But  Graham  B.,  before 
whom  the  trial  was  had,  thought,  that  so  long  as  the  barilla 
remained  in  the  boat  the  offence  as  to  Dyer  could  not  be  said 
to  be  complete,  but  that  it  was  one  continuing  transaction  to 
the  time  of  the  complete  carrying  off  of  it  from  the  boat:' 
and  he  directed  the  jury  accordingly;  who  found  the  fact 
specially  as  above  stated,  and  that  both  the  prisoners  were 
guilty.  Graham  B.  however  deferred  passing  sentence  till 
the  next  day,  when  he  said  that  after  consultation  with 
the  other  Judge  (Mr.  Justice  Le  Blanc)  he  was  now  fully 
satisfied  that  his  opinion  was  well  founded.  That  though  for 
some  purposes,  as  with  respect  to  those  doncerned  in  the 
actual  taking  and  separation,  the  offence  would  have  been 
complete,  as  being  an  asportation  in  point  of  law,  yet  with 
respect  to  Dyer,  who  joined  in  the  scheme  before  the  barilla 
had  been  actually  taken  out  of  the  boat,  where  it  was  properly 
deposited  for  the  purpose  of  being  landed,  and  who  assisted 
in  the  act  of  carrying  it  off  from  thence,  it  was  one  conti- 
nuing transaction,  and  could  not  be  said  to  be  completed  till 
the  removal  of  the  commodity  from  such  place  of  deposit ; 
and  Dyer  having  assisted  in  the  act  of  carrying  it  off,  was 
therefore  guilty  as  principal* 

Rex  V.  Atwell,       Another  case  arose  out  of  the  same  transaction.    The 

and  O'Donnell  j-^gt  of  the  barilla  was  lodged  in  M.  Hawker's  warehouse. 

the  s^e'^time.  While  it  was  there,  it  appeared  that  several  persons  employed 

as  labourers  or  servants  by  him  entered  into  a  conspiracy  to 
steal  some  of  it;  and  accordingly  some  of  them  who  had  ac- 
cess to  the  warehouse  removed  a  parcel  of  it  nearer  to  the 

door 
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dooi*  than  it  was  before  in  the  course  of  the  morning;  and  Ch.  XVI.  $  154^ 
about  nine  at  night  these  persons  together  with  Atwell  and  ^^^  «  receljier 
O'DonneD,  who  had  in  the  mean  time  agreed  to  purchase  ^^^ 
it  of  the  others,  came  to  the  warehouse  yard,  and  assisted  the  \ 
others,  who  took  it  out  of  the  warehouse,  in  carrying  it  away 
from  thence.  They  being  all  indicted  as  principals  in  the 
felony,  the  same  objection  was  made  as  before,  that  these 
two  were  only  receivers  or  accessaries  after  the  fact,  the  felo- 
ny being  complete  before  their  participation  in  the  transaction : 
but  after  the  like  consideration  in  this  case  as  in  the  other, 
Graham  B.  said,  that  so  long  as  the  goods  remained  in  the 
warehouse,  which  was  the  lawful  place  of  their  deposit,  al- 
though to  some  purposes,  as  to  those  who  severed  this  parcel 
from  the  rest  for  the  purpose  of  stealing  it,  and  more  con- 
veniently removing  it  afterwards,  the  felony  might  be  said 
to  be  complete;  yet  it  was  a  continuing  transaction  as  to 
those  who  joined  in  the  same  plot  before  the  goods  were  fi- 
nally carried  away  from  the  premises:  and  all  the  Defendants 
having  concurred  in  or  been  present  at  the  act  of  removing 
them  from  the  warehouse  wherein  they  were  lawfully  depo- 
sited, they  were  all  principals*  And  accordingly  all  the 
prisoners,  found  guilty  on  both  indictments  as  principals  in 
the  two  several  transactions,  received  sentence  of  transpor- 
tation for  seven  years. 

Taking  a  Reward  to  help  to  stolen  goods*  $  ISSa* 

This  is  a  kindred  oflFence  growing  in  truth  out  of  the  tohelpuf^^len 
character  of  a  receiver  of  stolen  goods:  for  these  confede-^ocK^* 
rates  of  the  thieves,  who  are  difficult  to  be  .discovered,  fre- 
quently dispose  of  the  goods  stolen  to  the  owners  for  a 
reward,  under  the  pretence  of  helping  them  again  to  their 
stolen  goods:  it  is  therefore  further  provided  by  the  st.  4  G*  1*  4  g.  1,  0,  ji. 
c.  11.  "  that  whenever  any  person  taketh  money  or  reward,  »•  ^ 
"  directly  or  indirectly,  under  pretence  or  upon  account  of 
"  helping  any  person  or  persons  to  any  stolen  goods  or 
"  chattek;  every  such  person  so  taking  money  or  reward 
^^  as  aforesaid  (unless  such  person  doth  apprehend  or  cause 
^  to  be  apprehended  such  felon  who  stole  the  same,  and 
^^  cause  him  to  be  brought  to  trial  for  the  same,  and  give 
^^  evidence  against  him)  shall  be  guilty  of  felony,  and  suifer 

5  F  "the 
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Ch.  XVI.  ( 155. "  the  pains  and  penalties  of  felony,  according  Co  die  naturs 
Taitng  a  reward  u  q{  ^q  felony  committed  in  stealing  such  goods,  and  in 
jfooX.    ^'^^^  "  such  and  the  same  manner  as  if  such  offender  had  himself 

*'  stolen  such  goods  and  chattels  in  the  manner  and  with 

^^  such  circumstances  as  the  same  were  stolen*" 
Hemard  \^c.  ^Y  s^^*  ^  Geo*  1*  c*  23*  s.  9*  whosoever  shall  discover, 

apprehend,  and  prosecute  to  conviction  of  felony  without 
benefit  of  clergy  any  offender  against  the  above  law  shall  be 
entided  to  a  reward  of  40/*  for  every  such  offender,  and  a 
certificate,  &c* 
O.  B.  1725.  On  the  above  statute  of  the  4  G*  1*  the  noted  Jonathan 

4  Blac.C<Mn.l32.^ij^  ^^  convicted  and  executed;  the  principal  felon  being 

examined  as  a  witness  on  the  part  of  the  crown. 
Rex  ▼,  John  Yet  in  Drinkwater's  case  it  was  doubted,  the  principal 
o"b  ir4o''  felon  being  dead,  and  not  having  been  convicted  of  the  of- 
Leach,  la  fence,  whether  the  person  receiving  the  reward  to  help  to  the 
nMi^q^'*^  ^^^^^^  goods  could  be  convicted.  The  report  says  that  the 
death  offirinci^  court  (consisting,  as  appears,  of  Ld*  C.  J.  Lee  and  Denton  J*) 
h^ore  €otvotctton.  conceived  it  to  be  a  case  of  very  great  importance  and  of  the 

first  impression,  and  therefore  reserved  it  for  the  opinion  of 
the  Judges;  which  was  never  publicly  communicated;  but 
the  prisoner,  after  remaining  some  time  in  gaol,  was  dis- 
charged* This  result  of  the  matter,  if  accurately  stated, 
seems  to  import  that  the  objection  prevailed:  but  it  is  very 
questionable  whether  the  doubt  there  could  have  been 
founded  on  the  ground  suggested  in  the  argument  of  the 
counsel  for  tht  prisoner,  which  was  that  the  principal  was  not 
convicted,  nor  the  record  of  such  conviction  given  in  evi- 
dence to  support  the  allegation  of  her  having  committed  the 
It  seems  he  had  felony.  For,  without  inquh-ing  whether  the  principal  had 
not    rirff  the    jjggjj  previously  convicted  in  Jonathan  Wild's  case,  the  verv 

argument  m  r  i  •      ir  i     i      i  .  .      '    -  ^ 

Dnnkwater's     terms  oi  the  statute  itseli  preclude  the  supposition  of  a  conr 

^^%  ^  Leach,  viction  of  the  principal  being  a  necessary  preliminary  to  the 

trial  and  punishment  of  the  offender  under  this  statute;  for 

it  states  that  the  offender,  ^^  unkss  he  doth  apprehendor  cause 

^  "  to  be  apprehended  thefelonwho  stole  thegoodsy  and  came  such 

^*' felon  to  be  brought  to  his  trial  for  the  samej  and  give  evidence 

"  against  him^  shall  be  guilty  of  felony,  and  suffer  the  pains 

"  and  penalties  of  felony  ^^  &c*     I  therefore  rather  presume 

that  the  true  ground  of  the  doubt  entertained  there  was, 

because 
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because  by  the  death  of  the  principal  the  stipulated  condi-  ch.  KVI.  $  155. 
tion  had  become  impossible  to  be  performed  without  any  de-  Taking  m  reward 
feuh  of  the  Defendant.  goodt. 


In  prosecutions  on  tMs  statute  it  seems  proper  to  aver  that 
the  Defendant  had  not  apprehended  or  caused  to  be  appre^ 
bended  the  principal,  &c.  such  reservation  being  in  the  enact* 
ing  clause,  and  part  of  the  description  of  the  offence. 

Advertising  a  Reward  for  the  Return  ofstplen  Goods  j  &fc* 

In  furtherance  of  the  latrs  against  receivers,  and  to  check    ^  155.  (^) 
as  much  as  possible   their  nefarious  traffic,   it  is  also  en-25  G.  2.  c.  36. 
acted  by  stat.  25  G^.  2.  c.  36i  s.  !•   "  That  any  ptnan  rev>ardfar  ttoitn 
**  puUidy  advertising  a  reward,  with   no  questions   asked,  ^^'^j  ^^•'»^; 
**  for  the  retinn  of  things  which  have  been  stolen  or  lost,"^/ 
'^  or  making  use  of  any  words  in  such  public  advertisement 
*'  purporting  that  such  reward  shall  be  given  or  paid,  with- 
^  out  seizing  or  making  inquiry  after  the  person  producing 
'^  such  things  so  stolen  or  lost ;  or  promising  or  offering  in 
'*  any  such  public   advertisement  to  return  to  any  pawn- 
**  broker  or  other  person  who  may  have  bought,  or  advanced 
"  money  by  way  of  loan  upon,  such  things  so  stolen  or  lost, 
<^  money  so  paid  or  advanced,  or  any  other  sum  of  money 
**  or  reward  for  the  return  of  such  thing;  and  any  person 
^  printing  or  publishing  such  advertisement;   shall  respec- 
*♦  tively  forfeit  the  sum  of  50/.  for  every  such  offence  to  any 
^  person  who  will  sue  for  the  same*^ 

VI.  Of  the  Trialy  Indictment ^  Appeal,  Evidence y  Ver^ 

dictj  and  Clergy. 

The  offences  of  larceny  and  robbery,  like  aQ  others,  must       }  155, 
be  tried  in  the  same  county  or  jurisdiction   wherein  they         TViW. 
were  committed*    In  ascertaining  which    it  is  necessary  to         ^* 
advert  to  two  leading  principles  fron^  which  certain  deviations 
which  will  be  noticed  are  exceptions*, 

K  That  the  possession  of  goods  stolen  by  the  tiiief  is  a  1  Hale,  507,  8. 
larceny  in  every  county  into  which   he   carries   the  goods  ;^^^- 
because  the  legal  possession  still  remaining  in  the  true  owner,  1  Hawk.  ch.  33. 
every  moment's  continuance  of   the   trespass   and  felony  »-^- 

amounts  S.J8. 

2  MS.  Sum.  251, 
.439. 
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Ch.  XVI.  f  156.  amounts  to  a  new  caption  and  asportation.    And  thet:efbt\; 

^^'^^-        if  one  steal  goods  in  the  county  of  A.  and  cany  them  into 

the  county  of  B.  he  may  be  indicted  or  appealed  of  larceny 

in  the  latter  county;   though  he  can  only  be  charged  with 

robbery  in  the  county  where  the  force  or  putting  in  fear  was. 

Stealing  at  9ea,       To  this  however  there  are  some  exceptions;  as  where  the 

1  Hawk.  ch.  33.  original  taking  is  such  whereof  the  common  law  cannot  take 

3  Inst  113.        cognizance;  as  of  goods  obtained  by  theft  or  robbery  at  sea, 

Sims' slmL 285  ^^^  afterwards  carried  into  some  county;  in  which  case  the 

440.  common  law  gives  no  jurisdiction  to  inquire  of  the  felony. 

In  Scotland  And  the  same  exception  prevailed  tiU  lately  in  cases  where 

the  orig^al  taking  was  in  Scotland:  it  was  ruled  that  a  felon 

•on  and  others  ^^  ^^'^  *^**^  could  not  be  indicted  in  Cumberland  where  he 

Carlisle  Sum.  was  taken  with  the  goods.    But  now  by  the  stat.  13  Geo.  3. 

Gould  J.  and^  c.  31.  s.  4.    *'  If  any  person  or  persons  having  stolen  or 

aften^ards  kc-  "  Otherwise  feloniously  taken  money,  catde,  goods,  or  other 

Judges  in  Nor.  "  eflfects  in  either  part  of  the  united  kingdom  (i.  e.  of  Scot- 

1763.  ^^  land  and  England)  shall  afterwards  have  the  same  money, 

lies.  16*^^  ^"  "  ^^  ^^  ^^y  P*"^  Aereof  in  their  possession  or  custody  in 
2  MS.  Sum.  251.  ^^  the  Other  part  of  the  united  kingdom,  it  shall  and  may 
13G.^3.  c  31.  "  ^  lawful  to  indict,  try,  and  punish  such  person  or  persons 
0. 4  «^  for  theft  or  larceny  in  that  part  of  the  united  kingdom 

**  where  they  shall  so  have  such  money,  &c.  in  their  posses- 
*'  sion  or  custody;  as  if  the  said  money,  8s:c.  had  been  stolen 
**  in  that  part  of  die  united  kingdom." 
Jifceiven.  And  by  s.  5.  ♦*  if  any  person  or  persons  in  either  part  of 

**  the  united  kingdom  shall  hereafter  receive  or  have  any 
"  money,  catdc,  goods,  or  other  effects,  stolen  or  other- 
"  wise  feloniously  taken  in  the  other  part  of  die  united 
^'  kingdom,  knowing  the  same  to  be  stolen  or  otherwise 
^*  feloniously  taken;  every  such  person  or  persons  shall  be 
*^  liable  to  be  indicted,  tried,  and  punbhed  for  such  offence 
"  in  that  part  of  the  united  kingdom  where  they  shall  so 
"  receive  or  have  the  said  money,  &c.  in  the  same  manner 
<<  to~  all  intents  and  purposes  as  if  the  said  money,  &c.  had 
"  been  originally  stolen  or  otherwise  feloniously  taken  in  that 
«  part  of  the  imited  kingdom." 
JValet-  Also  in  the  case  of  plundering  the  effects  of  any  vessel 

W>«i.  wrecked  or  in  distress,  which  is  ousted  of  clergy  by  the  stat. 

26  G.  2»  c.  19. 

s.  8.  ante,  B.  86. 26  Geo.  2.   c  19.   before  adverted  to,  it  is  enacted,  s.  8. 

«  That 
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**  That  if  the  fact  be  committed  in  Wales,  then  the  prose-  Ch.  XVI.  $  156. 
*'  cution  shall  or  may  be  carried  on  in  the  next  adjoining  ^^^^^-  ^^ed. 
"  English  county,"  in  the  manner  therein  mentioned. 

Parry  and  Roberts  were  indicted  on  this  statute  in  Salop  ^^^^'  ^^^ 
for  an  offence  committed  in  the  isle  of  Atiglesea;  and  the  salop  Sum.  Ass. 
objection  was  taken  that  Cheshire  was  '^  the  next  adjoining  j^^^. 
"  English  county,"  (of  which  evidence  was  given;)    ^^d  (vide  S.C. 
therefore  that  the  trial  ought  to  have  been  there  and  not  ^  Leach,  125.) 
in  Salop^      It  was  observed   that  there  was  a  difference  ^•^^^/^^',-,'i?^^ 
between  the  pennmg  of  the  statute  26  H.  8.  c.  6.  s.  6.  which  "  "^^  adjoimng 
gives  the  general  jurisdiction  to  the  English  Judges  to  try  it  ^^yf ^^ /^^^l 
offences  committed  in  Wales,  and  that  of  the  26  Geo.  2.  *ea,  wVA/«  the 
€.19.  8.  8.  in  question;  for  the  former  of  those  statutes ^^^"^'^^j^^*^^ 
says,  "  that  the  justices  of  gaol  delivery,  &c.  in  the  shire  or  next  xohere  the 
*'  shires  of  England  where  the  iing^s  writ  runneth  next  ad^    mg  twit  rum, 
*'  joining  to  the  lordship,  marches,  or  other  places  in  Wales 
*^  where  the  offence  was  committed  shall  have  full  power 
"  and  authority,"  &c.    But  the  stat.  26  Geo.  2.  omits  the 
words  ^  where  the  king*s  writ  rutmeth*^^     But  all  the  Judges 
in  Nov.  1774  were  of  opinion  that  it  was  no  mistrial:  that 
"  the  next  adjoining  English  county"  in  the  latter  statute 
meant,  as  in  the  former,  "  where  the  king's  writ  runneth ;" 
namely,   that  the  offence   should  be  tried  by  an  English 
judge  and  jury:  and  that  Chester  was  not  to  be  considered 
as  an  English  county  within  either  of  those  acts. 

With  the  like  view  of  securing  an  impartial  trial  the  8th  Ante,  p.  649. 
section  of  the  same  act  of  26  Geo.  2.  c.  19.  gives  an  option 
to  the  prosecutor,  even  where  tlie  fact  is  committed  in  an 
English  county,  to  prosecute  in  the  adjoining  English  count}. 

2.  The  second  leading  principle  which  governs  tlie  trial  of      $  157. 
these  offences  is,  that  where  clergy  is  ousted  on  circum-  Aggravated  lor- 
stances  of  aggravation,  such  circumstances  must  aU  be  proved  ^^"'^*" 
to  have  happened  within  the  county  in  which  tlie  offender  is 
tried;   otherwise   the  fact  of  the  larceny  only  being  esta- 
blished in  that  county,  he  will  be  entitled  to  clerg}% 

To  this  an  exception  is  furnished  by  the  stat.  25  H.  8.  c.  3. 25  H.  8.  c.  3. 
(revived  and  confinned  by  the  stat.   5  &  6  Ed.  6.  c.  10.)  ^  \^  ^^-  ^ 
which,  reciting  (s.  1.)  '^  that  felons  and  robbers  commixx^d  Goods  obtained hy 

"  divers  W^^''^'  ^  [^- 

bery  m  another 
cotlHty:- 
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Ch.  XVI.  $  I5y. "  divers  heinous  robberies  and  burglaries  in  one  shire,  and 
f^r^'^^c^in  '*  conveyed  the  spoil  into  another  shire,  and  had  been  there 
another  thire,  '^  taken,  indicted,  and  arraigned  upon  feloniously  stealing 
IHale  519.       *'  ^^^  ^^^^  goods,  and  not  upon  the  rabber}'  or  burglary; 

^^  for  that  it  was  not  committed  in  the  same  shire  where 
^^  they  had  been  so  indicted  or  arraigned;  by  reason  of 
^^  which  the  said  felons,  robbers,  and  burglars  had  the  be* 
**  nefit  of  their  clergy ;"  enacts  (s.  3.)  "  that  if  any  person 
"  or  persons  be  indicted  of  felony  for  stealing  any  goods  or 
^^  chattels  in  any  county  within  the  realm  of  England,  and 
^'  thereupon  arraigned  and  be  found  guilty,  or  stand  mute 
^'  of  malice,  or  challenge  peremptorily  above  the  number 
^^  of  twenty  persons,  as  is  aforesaid;  or  will  not  upon  his  said 
'^  arraignment  direcdy  answer  to  the  same  felony;  that  then 
^^  the  same  person  and  persons  so  arraigned  and  found  guilty^ 
*^  or  who  stand  mute  of  malice,  or  challenge  peremptorily 
**  above  the  number  of  twenty  persons,  or  will  not  directly 
^^  answer  to  the  law,  shall  lose  and  be  put  from  the  benefit 
^'  of  their  clergy,  in  like  manner  and  form  as  they  should 
^^  have  been  if  they  had  been  indicted  and  arraigned  and 
**  found  guilty  in  the  same  county  where  the  same  robbery 
^«  or  burglary  was  done  or  committed;  if  it  shall  appear  to 
"  the  justices  before  whom  any  such  felons  or  robbers  be 
"  arraigned,  by  evidence  given  before  them,  or  by  exami* 
"  nation,  that  the  same  felonies  whereupon  they  be  so  ar- 
"  raigned  had  been  such  robberies  or  burglaries  in  the  same 
"  shire  where  such  robberies  or  burglaries  were  committed 
"  or  done,  by  reason  whereof  they  should  have  lost  the  be-» 
"  nefit  of  their  clergy  by  force  of  the  said  statute,  in  case  they 
"  had  been  found  guilty  thereof  in  the  same  shire  where 
"  such  robberies  or  burglaries  were  so  committed  or  done.'* 

2  Hawk.  oh.  3^.  These  statutes  extended  not  to  outlaws  or  persons  ap» 
1  Haie  518  519.  Pealed,  nor  to  offences  committed  out  of  England,  nor  to 
2MS.  Sum.  253.  such  stealing  as  is  excluded  from  clergy  by  subsequent  sta* 
Sum.  241.         tutes:  but  these  omissions  are,  except  as  to  appeals,  supplied 

3  W.  &  M.  c.  9.  by  the  stat.  3  W.  &  M.  c.  9.  s.  3.  whereby  "  If  any  pei-son 
••  **•  "  or  persons  indicted  of  felony  for  stealing  of  any  goods  or 

"  chattel  in  any  county  of  England,  Wales,  or  town  of 
''  Berwick-upon-Tweed,  and  thereof  be  convicted  or  at- 
^''  tainted,  br  upo^  arraignment  stawd  mute,  or  will  not  di- 

"  rectly 
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*'  reedy  ansTrer  to  the  indictment^  or  thaUenge  perempto*  Ch.  XVI.  f  15^. 
**  rily  above  twenty^  &c.  he  or  they  shall  be  excluded  from  ^«x&  taken  by 
*'  the  benefit  of  clergy,  if  it  appear  upon  evidence  or  ^T^-^^ano^ thirJ. 
**  mination  before  the  lustices  that  the  said  eOods  or  chattel-—- — ^    '   "j 
«  were  taken  by  robbeJy,  or  burglary,  or  in^other  man.*^^"^""^ 
**  ner,  in  any  other  county,  whereof  if  such  person  or  per- 
^  sons  had  been  convicted  by  a  jury  of  the  said  other  coun- 
**  ty,  he  or  they  are  excluded  by  virtue  of  this  or  any  other 
"  act  from  having  the  benefit  of  clergy." 

But  this  statute  does  not  extend  any  more  than  the  for- 2  MS.  Sum.  2^. 
mer  to  larcenies  ousted  of  clergy  by  subsequent  statutes ;  for  ^*  ^^   541 
the  words  are  "  are  excluded."    And  neither  of  these  sta-  Vi.  1  Hale,' 519, 
tutes  extends  to  appeals  or  to  accessaries.     It 4s  also  <>b- ^^ ^A  ^^^  ^t 
served  that  these  statutes,  speaking  only  of  counties,  do  not 
extend  to  cases  where  the  thief  is  taken  with, the  goods  in  a 
liberty  or  corporation.    But  this  I  apprehend  must  at  least 
be  intended  where  such  liberty  or  corporation  has  jurisdic- 
tion of  the  felony,  and  the  trial  is  had  there. 

It  seems  plainly  to  be  understood,  though  not  expressed  in 
the  statute  of  King  William,  that  the  offender  must  have 
been  possessed  of  the  goods  in  the  county  in  which  the  trial 
is  had,  otherwise  he  cannot  be  convicted  of  larceny  in  such 
county.     Hence  it  is,  if  the  value  of  the  goods  so  found 
^ere  do  not  exceed  12d.  the  offender  can  only  have  the  2  MS.  Sum. 
proper  judgment  for  petit  larceny,  and  no  other,  in  T^spect  |^^'j^^j^*j.j^  3j^ 
of  the  robbery,  &c.  proved  in  another  shire  upon  the  evi-  s.  83. 
dence  or  examination:  for  being  convicted  of  no  offence  J  S^a^' ^uq  351 
which  will  warrant  a  judgment  of  death,  and  consequently 
having  no  need  to  demand  clergy,  he  cannot  be  hurt  by 
being  excluded  from  the  benefit  of  it. 

The  words  of  the  statute  of  W.  &  M.  «  if  it  appear  upon       §  158. 
"evidence  or  examination,"  &c.    are  to  be  intended  not ^^i^^fl'^'V *'»«?' - 
only  where  the  party  is  found  guilty  by  the  jury  upon  plea  nathn!^  *'*^^" 
of  not  guilty,  but  also  where  he  stands  mute  or  challenges  2  Hawk.  ch.  33. 
peremptorily  above  twenty,  or  will  not  directly  answer,  or  \  Hale,^m  ^^ 
is  outlawed,  or  confesses.     The  same  words  in  the  stat.  of  1  And.  114 
Hen.  8.  could  not  apply  to  the  case  of  outlawry,  that  being  ^  ^^*  ^"™'  ^^' 
omitted  in  the  former  part.     And  Lord  Hale  was  of  opi- 1  Hale,  5ia 
nion  that  they  did  not  extend  to  the  case  of  a  confession 

upon 
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Ch.  XVI.  J 158.  upon  record.  Yet  it  seems  that  though  the  latter  might  not 
Goo^U  taken  by  fall  within  the  Stat,  of  Hen.  8.  it  is  within  that  of  W.  &  M. 
^anJhcr  thlre.^  which  has  the  words  "  convicted  or  attainted.^^  But  the  rea- 
; -soning  of  Hawkins  goes  to  both  statutes;  for  he  says  that  a 

439.  543.  Dub.  Statute  taking  away  clergy  from  those  who  shall  be  found' 
2  Hawk.  ch.  33.  guilty  extends  as  well  to  those  who  shall  confess  themselves 

guilty  upon  record,  as  to  those  who  shall  be  found  so  by 
verdict;  for  the  former  are  found  guilty  by  the  court  on 
conviction  from  their  own  mouths,  which  is  evidence  of 
the  highest  nature  possible. 

And  if  the  indictment  contained  an  averment  that  the 
goods'  were  taken  by  robberj'^,  &c.  in  another  county,  to 
which  the  prisoner  pleaded  guilty ;  that  may  be  thought  to 
get  rid  of  the  difficulty  above  suggested;  for  then  the  fact 
would  clearly  appear  to  the  court  by  examination  of  the  re- 
cord itself. 

1  Hale,  518.  It  is  agreed,  however,  on  all  hands,  that  there  is  no  need 
^  ?9  ^*^  ^^  ^^  ^^  make  any  entrj'  on  the  record  that  it  appears  by  such 

2  MS.  Sum. 253.  evidence  or  examination  thiit  the  felony  was  originally  com- 

440.  543.  mitted  in  a  different  county,  and  was  of  such  a  nature  that 

the  offender  could  not  have  had  his  clergy  there ;  though  it 

is  usual  to  make  such  entr}%     It  is  also  said  to  be  usual  to 

write  in  the  margin  of  the  indictment  that  it  is  for  robber)';, 

&c.  in  another  county. 

Butler's  case,         Butler  was  indicted  for  stealing  goods  of  great  value  from 

?'  \  "i?"'  V^^'  Sir  Justinian  Isham  and  others.    Upon  evidence  it  appeared 

MS.  that  they  were  robbed  upon  the  highway  m  Hertfordshire, 

and  that  the  goods  were  found  upon  the  prisoner  in  Middle- 
sex: and  it  appearing  also  in  evidence  that  the  prisoner  was 
the  person  who  robbed  them  in  Hertfordshire,  he  received 
sentence  of  death,  and  was  executed. 
R.  V.  Evan  E-        But  in  Evan  Evans's  case,  who  was  indicted  for  larceny 
^*"»»^-S  Au^-at  the  O.  B,;  it  appearing  that  the  goods  were  taken  from 
MS.  69.  2  MS.  the  owner  by  robber}^  in  Essex;  but  there  being  no  evidence 
Sum.  544.  that  the  prisoner  was  present,  unless  the  finding  of  the  goods 

upon  him  in  Middlesex,  he  had  his  clergy  upon  mature  de- 
liberation by  Holt  C.  J.  and  two  other  Judges. 

Yet  quaere  in  the  above  case  if  the  evidence  of  finding  the 
goods  on  the  prisoner  were  of  such  a  nature  as  would  be 

evidence 
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evidence  against  him  of  his  having  'conimitted  the  robbery  Ch.  XVI.  J  X5a 
in  the  county  where  the  fact  happened?  Goods  taken  by 

It  is  said  that  Eyre  C.  J.  (a)  was  of  opinion,  that  it  was  another  shire. 


discretionary  m  the    Judge    by  these  statutes,   whcdier  he 

,,  .         .  !•  ri^^»i_    Sent.  Forster*8 

would   examine    mto  the    circumstances  ot   the  tact   m  the  y^^ 

other  county  so  as  to  oust  the  prisoner  of  clergy.     But  I  («)  The  first  of 

t  r  '     *  \         \^  ^rji_i'^*»    that  name. 

know  of  no  principle  whereon  to  iound  such  a  discretion  m 

a  Judge  to  admit  or  refuse  legal  evidence^  But  what  was  also  Vi.  2  MS.  Sum. 

said  by  the  same  Judge  is  deserving  of  consideration,  that  in  254. 

order  to  oust  clergy  on  the  statute  it  must  be  by  counterplea 

to  the  prayer  of  clergy. 

With  respect  to  the  trial  of  the  receivers  of  stolen  goods.  Receivers. 
I  have  already  noticed  what  was  necessary  to  be  stated  in  Ante,  a.  142. 
this  respect  in  what  was  before   said  touching  the  general 
description  of  these  offenders. 

Indictment^  Evidence^  and  Verdict. 

The  next  object  of  consideration  is  the  form  of  the  in-  §  159. 
dictment  in  larceny,  and  the  general  evidence  applicable  ■^<^^?^'"^'<^'' 
thereto,  to  warrant  the  finding  of  the  jury  on  the  charge  as 
laid.  Much  of  this  branch  of  the  subject  having  been  al- 
ready very  fuBy  considered,  in  treating  of  the  sevci-al  consti- 
tuent parts  of  the  offence,  I  shall  do  litde  more  dian  advert 
to  the  former  heads*     1.  The  indictment  for  simple  larceny  * 

ought  to  state  the  kind  of  goods  stolen:  merely  charging  the 
prisoner  with  having  stolen  the  goods  and  chattels  of  another  Ante,  s.  27,  8s.c. 
is  not  sufficient:  Though  the  unnecessary  addition  of  those  ^  Hale,  182, 3. 
words  has  been  holden  not  to  vitiate  an  indictqient  other- 
wise good.    But  bills,  bank  notes,  &c.  may  be  described  in  a  Ante,  p.  601,  2. 
general  manner,  and  need  not  be  set  out  verbatim.    It  is  the 
more  necessary  to  state  the  description  of  the  property  in  order 
that  it  may  appear  upon  the  face  of  the  indictment  that  the 
thing  taken   is    such    whereof  larceny  may  be  committed. 
And  therefore,  if  prima  facie  it  is  not  the  subject  of  larceny, 
as  an  animal  ferae  naturae,   the  indictment  must  shew  it  to  Ante,  Gffr.  6§t 
be  dead,  tame,    or  confined,    in  which  state  it  may  be  the 
subject  of  individual  property.    There  is  this   fixrther   rea- 
son too,   that  the  court  may  be  enabled  to  see  what  judg- 
ment ought  to  be  pronounced  upon  the  whole  of  the  indict- 

5  G  mcnt 
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Ch.  XVI.  $  159.  ment.    However,  it  has  been  ruled  that  a  charge  of  stealing 

In  simple  iar-  a  piece  of  linen  of  A.  N.  ^thout  laying  it  to  be  his  goods 

^^"^'         nnA  chattels^  was  uncertain  and  bad;  and  therefore  it  is  not 

Long's  case,      g^fe  to  otaiit  them;  thousrh  that  case  may  have  mmed  more 

Cro.  EUz.  490.  ,  \  ®    ^  ««  .  «         .  i         , 

2  Hawk.  ch.  25.  upon  the  supposed  want  ot   a  suJncient  allegation   that  the 
••  T"!.  linen  was  the  property  of  A.  N.  than  upon  the  omission  of 

those  particular  words.    Also  the  number  of  things  stolen 

of  the  sam*'  kind  should  be  stated,  as  20  sheep,  &c* :  and 

Sam.  184.  whatever  property  is  omitted  to  be  stated   in  an  appeal  of 

2  Hale,  183.      larceny   is    in    strictness    confiscated.      2»    The    indictment 

should  state  the  value  of  the  goods,  in  order  that  it  may  ap- 
pear whether  the  offence  be  grand  or  petit  larceny;  and  the 
value  of  each  of  the  several  kinds  of  property  specified  in  the 
2  Hale,  181.       indictment  ought  properly  to  be  added.    3.  Also  to  whom 
Dy.  99.  the  property  of  the  goods  stolen  belongs:  in  which  respect 

Ante,  650,  &c.  nothing  remains  to  be  added  to  what  was  before  noted,  ex- 
2  Hale,  182.      cept  that  there  is  no  need  to  give  any  addition  to  the  owner, 

though  sometimes  it  may  be  convenient  for  distinction  sake 
2  Hale,  184.      to  do  SO.   4.  The  indictment  must  allege  that  the  prisoner 

1  Hale,  504,  8.  ^^^^  g^  carried  atvay  the  goods.    Lord  Hale  refines  on  this 

when  he  says,  that  it  should  be  cepit  et  asportavit  in  case  of 

dead  chattels,  cepit  et  abduxit  in  the  case  of  a  horse,  cepit  et 

Ante,  554.         ejfugavit  in  case  of  sheep,   &c.     5.  The  offence  must  be 

charged  to  be  committed  feloniously  as  in  case  of  other  felo- 
nies: saying  only  that  the  prisoner  stole  the  goods,  &c.  is  not 
sufficient.  Other  matters  are  referable  to  the  general  head  of 
indictment. 
Staimdf.  24.  b.  One  indicted  of  grand  larceny  may  be  convicted  and  have 
^'aR^^^  ^s     j^dfi^^'^t  ^f  P^^^t  larceny  only;  but  not  of  trespass. 

X field,  Cald.  401. 

Ante,  s.  134.  j^  all  cases  of  aggravated  larceny  from  which  clergy  is 

In  azzravaied     excluded  by  Statute,  die  indictment  ought  to  state-  precisely, 
larcenies.  and  the  evidence  ought  to  establish,  the  substantial  and  dis- 

52^^35^561     tinguishing  facts  which  constitute  the  offence;  with  the  ex- 

2  Hawk.  ch.  33.ception  before  noticed  as  to   robbery  and  burglary  m  an- 

nef%^frSc^"^*^^^  ^^^^^*  and  if  either  the  indictment  or  the  proof  be 
ante.  Burglar^',  defective  in  any  one  particular  the  prisoner  is  entitled  to  be 
Aifte^  8  157       acquitted  of  the  capital  part  of  the  charge ;  though  the  of- 
fence proved,  if  it  had  been  properly  laid,  would  have  been 
ousted  of  clergy  by  some  other  statute*  But  the  indictment 

may 
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nay  be  so  framed  as  to  include  several  capital  charges,  and  Ch.  XVI.  %  160. 
if  any  one  be  proved  the  oflFender  will  be  ousted  of  clergy,  in  aggravated 

As  where  the  charge  is  for  breaking  and  entering  the  dwell- 1— ^ 

ing  house  in  the  night  and  stealing  therein  to  the  amount  of 
409.;  he  may  be  acquitted  o£  the  burglary  and  fouQd  guilty 
of  stealing  to  the  amount  of  40^«  in  the  dwelling  house ; 
from  which  clergy  is  ousted  by  the  stat*  12  Ann.  c.  7.  And 
in  all  cases  of  aggravated  larcenies  he  may  be  convicted  of 
the  simple  larceny  if  that  be  proved,  although  the  indict- 
ment conclude  against  the  form  of  the  statute.    Yet  such  a  Ante,  tit  Burg- 
conclusion  is  not  necessary  to  oust  clergy  where  the  indict-  i*Ha£  535 
ment  is  framed  upon  a  statute  ousting  clergy  under  circum-  561. 
stances  from  that  which  was  before  felony  at  common  law* 
As  to  the  form  of  entering  the  verdict  in  such  cases,  what 
was  before  said  in  another  place  will  suffice*  Ante,  516»  &c. 

In   the   particular  instances  of  larceny  and  robbery  in       y  ^^l* 
houses,  &c.  the  several  oflFences  relating  to  which  have  been  i,cr^l^L^ 
before  largely  discussed;  in  order  to  oust  the  offender  of  ^c. 
xlergy  some  or  other  of  these  things  must  be  stated  in  the      ^*  *  *    ^^ 
indictment:  1.  a  breaking  of  the  house,  some  person  being 
therein;   or,  3.  a  putting  in  fear  of  some  person  therein, 
which  must  be  stated  to  be  done  by  the  prisoner;  in  both  Ante,  63^.. 
which  cases  there  must  be  an  entry  likewise  charged;  and 
the  value  of  the  goods  taken  must  be  above  12^.  and  so 
laid  in  the  indictment,  otherwise  the  offence  amounts  but  to 
petit  larceny,  and  does  not  require  the  benefit  of  clei^;  or, 
3.  a  breaking  and  entering  in  the  day  time  and  stealing  to 
the  value  of  5«.  no  person  being  in  the  house  at  the  time; 
or,  4-  stealing  privately  in  a  shop,  &c.  to  the  value  of  Sb. 
though  no  person  be  therein ;  or,  5*  a  stealing  in  a  dwelling- 
house  or  outhouse  to  the  value  of  40^*  In  all  these  instances 
the  indictment  ought  also  to  set  forth  the  general  descrip- 
tion of  the  goods  and  their  value,  and  of  the  house  out  of  ^<^  ante,  644. 
which  they  were  taken;  in  order  that  the  case  may  appear 
on  the  face  of  the  record  to  be  brought  within  one  or  other 
of  the  several  statutes.     It  is  alsp  proper  upon  indictments 
under  these  statutes  not  only  to  state  in  whom  the  property 
of  the  goods  stolen  is,  as  before  expressed,  but  also  the  name 
of  the  owner  of  the  house  out  of  which  they  are  taken.    In 

White's 
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Ch.  XVI.  J 161.  White's  case,  where  the  prisoner  was  indicted  for  burglary 

In  houses,  <!fc.  ^nd  Stealing  goods  in  the  dwelling  house  of  J.  S.  to  the 

White's  case,    amount  of  above  40s.  it  not  appearing  to  be  J,  S.*8  house, 

?L^ach^286^*  Gould  and  Buller  Js.  held  that  the  prisoner  could  neither 

be  convicted  of  the  burglary  nor  upon  the  stat.  12  Ann*  c.  7* 
Woodward's  The  like  was  ruled  in  Woodward's  case,  for  stealing  in  the 
case,  o.  B.  Oct.  dwelling  house  of  Sarah  Lunns,  whose  name  turned  out  to 
Ada'.  Serjt.  R.  ^^  S.  London.  Trapshaw's  case  was  reserved  on  a  doubt 
ib.  287.  vide  whether  the  indictment,  which  was  framed  on  the  stat. 
case,  ai)te,  506.  3  &  4  W*  &  M.  c.  9.  for  breaking  and  entering  the  dwell- 
ing-house of  J.  L.  in  the  day  time,  his  wife  being  therein, 
and  stealing  goods,  properly  laid  to  be  the  dwelling  house 
R.  V.  Davis,  of  J-  L.  j  but  the  judges  on  conference  thought  it  right.  And 
alias  Sill,  O.  B.  jjj  ^^e  case  of  an  indictment  lavinc:  the  larceny  to  be  in  a 

180U.    MS.  Jud.    ,       ,,.        ,  ,  ,  r   .^       .    ,         t  1 

ante,  499.  -dwelling  house  to  the  value  of  40s,  it  has  been  expressly 

holden  by  all  the  Judges,  that  as  the  house  was  not  such 
wherein  burglary  might  be  committed,  the  prisoner  could 
not  be  convicted  within  the  stat.  12  Ann.  c.  7.  The  mate- 
riality, however,  of  such  an  averment  is  entirely  out  of  the 
j^nte,  s.  lis.  question  upon  an  indictment  for  robbery,  where  it  has  been 
F/Vr post. 8. 16a holden  to  be  mere  surplusage,  and  that  it  maybe  rejected. 

Ki(ieante,p.415.  t»^^i_^  i  «  -«»r    ©    ■«*  «>        t  •   i 

Ante  741.         -^^^  ^^  turns  on  the  stat.  3  W.  &  M.   c.  9.  which  ousts 

clergy  in  all  cases  of  robbery  generally;  and  therefore 
the  place  where  the  offence  is  committed  is  mere  matter  of 
form.     But  under  the  statutes  in  question  the  place  is  of  the  ; 

essence  of  the  offence  so  far  as  respects  clergy,  and  therefore 
ought  to  be  accurately  described  in  the  indictment. 


.\ 


§  162.  Ir    respect   to    indictments   for    larceny    of  particular 

Indictments  for  goods,  or  by  particular  persons,  from  whence  clergy  has 
cuiari^^r'by  been  ousted  by  different  statutes,  it  seemed  more  convenient 
particular  per-  to  state  all  the  determinations  upon  the  construction  of  such 
*^'\  statutes  under  the  respective  heads  into  which  they  were 

distributed ;  to  which  I  refer. 

^  ^^  The  indictment  against  a  receiver  of  stolen  goods  need 

Indictment  a-  ^^*  allege  time  and  place  to  the  fact  of  stealing  the  goods: 
gainst  receivers,  it  is  sufficient  if  they  be  alleged  to  the  fact  of  the  receipt. 
H  39  Q  3 ul  j^.  This  was  expressly  decided  upon  consideration  in  Stott's 
Ante,  753.        case,  Upon  an  indictment  against  him  as  a  receiver  of  pieces 

Mlegationof        '        '     ^  Ci  r 

liifie  andpiace.  ®^ 
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t)f  iron,  which  wds  removed  into  B.  R.  by  writ  of  error  Ch.  XVI-  J  164t 

after  judgment  against  him  of  infiprisonment  by  the  Quarter  Against  receivers. 

Sessions ;  though  ultimately  the  court  gavfe  no  opinion  on  — — — ■ 

the  rest  of  the  case,  the  writ  of  error  being  abandoned  by 

the  prisoner.     It  appeared  on  inquiry  of  the  clerka^-pf  assize      i 

of  the  Western  and  Oxford  circuits,  and  of  the  clerk  of  the 

arraigns  at  the  Old  Bailey,  that  such  had  always  been  the 

form  of  indictment  used  by  them. 

In  the  case  of  John  Thomas  the  indictment  was  for  re-  Thomas's  case, 

ceivinc:  mods  stolen  by  persons  unknown:  which  was  ob-  O.  B.  May  1766» 
1         1-      •        IE   •      ^  •  .  _.  •    •         -.1.  •      •     ,  2  MS.  Sum.  400r 

jected  to  be  msumcient  m  not   ascertammg  the  principal  i^s,  j^j^. 

thief,  and  that  it  ought  to  appear  to  whom  in  particular  the  Ante,  651. 

prisoner  was  accessary.     This  objection  being  referred  to  j^u,^    "** 

the  Judges,  they  were  unanimously  of  opinion  that  the  in- Infra. 

dictment  was  good ;  that  the  great  view  of  the  statutes  was 

to  reach  the  receivers  where  the  principal  thieves  could  not 

easily  be  discovered. 

Where  the  principal  however  is  known,  it  seems  proper 

to  state  it  according  to  the  truth:  and  the  common  form  of 

the  indictment  is  to  state  the  fact  of  stealing  the  goods  by 

the  principal,  and  the  receipt  of  them  by  the  receiver,  he  (Fxd^  Ktrnan'^ 

then  and  there  well  knowinc:  the  said  craods  and  chattels  to  *^"®'  ^^  Indict. 
-  ,  ^1.1  lo  «  .  ^  .ment — Surplus- 

have  been  feloniously  stolen,  &c.     But  possession  alone  of  age.) 

the  king's  stores,  with  the  king's  marks,  is  sufficient  to  con-  Ante,  76S. 

«titute  the  offence  by  statute,  unless  accounted  for  in  the 

manner  befo^re  stated.  And  it  is  sufficient  if  the  thing  received  Cowell  tad 

be  the  same  in  fact  as  that  which  was  stolen,  though  passing  ^^^'^'*^^' 

under  a  new  denomination,    as   where  the  principal  was 

charged  with  stealing  a  live  sheep,  and  the  accessary  with 

receiving  20lb.  of  mutton,  part  of  the  goods  stolen. 

On  an  indictment  upon  the  stat.  22  Geo.  3.  c.  58.  s.  1.       §  164. 
against  a  receiver  for  a  misdemeanor,  on  which  he  was  con-  ^fl''  mitdemean^ 
victed,  the  case  came  before  ten  of  the  Judges  present  at  ^ixter's  case 
a  conference  in  Trinity  term   1792,  wl\o  were  of  opinion  Trin.  T.  1792. 
that  the  second  count,  which  stated  the  felony  to  be  petit  ^^*       ^^  ^' 
larceny  only,  was  good;  this  being  a   misdemeanor:  and 
that  the  first  count  was  also  good,  which  stated  that  the 
principal  was  unknown ;  for  that  was  equivalent  to  saying 
that  he  was  not  convicted.     And  the  majority  agreed  that 

the 
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Ch.  XVI.  f  164.  the  averment  that  the  principal  was  not  convicted  was  nolt 
Jgaitutreeeiwrt.  necessary  in  any  case ;  for  it  would  be  a  negative  averment^ 

which,  if  laid,  need  not  be  proved  by  the  prosecutor;  but 
was  evidence  for  the  Defendant;  and  if  proved  by  him, 
would  eatide  him  to  an  acquittal  for  the  misdemeanor. 
M  ^33  G  s!^*^'  '^^^*  latter  point  was  also  determined  by  B.  R.,  into  which 
5Tenn  Rep.83.the  record  was  brought  by  certiorari,  upon  a  motion  in  ar- 
and^Tavlor*^  ^^^^  of  judgments  Neither  is  it  necessary  in  such  an  indict- 
S  Ld.  Ray.  1370.  ment  to  aver  that  the  principal  cannot  be  taken. 

3  MS.  Slim.  44. 
Tide  ante,  s.  142. 

$  155.  The  receiver  being,  by  the  stat.  3  W.  &  M.  c.  9.  s.  4. 

Jverring  convic- made  an  accessary  after  the  fact  to  the  felony,  the  same 
tion  of  principal,  method  of  charging  die  principal  fact  which  obtains  in  case 

of  accessaries  in  general  will  suffice  against  the  receiver* 
Hvman's  case,  In  Hymaxrs  case,  the  indictment  stated,  that  at  the  gaol 
STdOl?""^"  d^^^v^ry  of  Newgate,  holden  on  Wednesday  the  18ih  of 
cor.  Heath  J.  February  last,  James  Barnes  was  convicted  on  an  indictment 
^%ci^nt  in  in-  ^^^  burglary  in  the  dwelling  house  of  William  Kerr,  at  Sun- 
dictment  againsthyxry  in  the  county  of  Middlesex,  and  stealing  therein  the 
!^n«v^on rwrl! So<>^*  and  chattels  there  mentioned;  and  that  after  the 
mut  attaiwierj    said  burglary  and  felony  was  done  and  committed,  the  pri- 

^J^e^recti^t^^^^^^  on  the  9th  day  of  the  said  February,  the  said  goods 
(/goods  foith  and  chattels  feloniously  did  receive  and  have,  well  knowing 
F^l  r  tment^^  same  to  have  been  stolen  and  carried  away,  against  the 
—Accessaries,  Statute,    &c.      The    prisoner   was    convicted;    and  it  was 

moved  in  arrest  of  judgment  that  the  indictment  was  bad, 
because  it  was  not  stated  therein  that  the  principal  was  at* 
tainted;  and  Heath  }•  reserved  the  point  for  the  opinion  of 
all  the  Judges;  who  all  held  the  indictment  good,  as  well 
on  the  authority  of  a  number  of  precedents  at  the  O.  B* 
and  on  the  home  circuit,  where  the  sam.e  form  of  indict- 
ment had  been  usually  pursued,  as  also  on  the  considera-^ 
tion  of  the  stat.  1  Ann.  st.  2.  c.  9.  s.  1, 2. 

§  1 66.  It  is  now  agreed  that  the  principal,  though  not  convicted 

principal  a  tsit-  q^  pardoned,  may  be  examined  as  a  witness  against  the.  re- 
Patram's  case,  ceiver.  In  Patram's  case,  and  in  Haslam's  case,  which  were 
Bridjfcwater  prosecutions  for  the  misdemeanor  on  the  stat.  22  Geo.  3. 
cor.Grosej.  MS*,  c.  58.  the  principal  felons,  though  not  convicted,  were  ad- 
Haslam's  case,  mitted  as  witnesses  on  the  part  of  the  crown.    The  same 

O.  B.  1786.  *^ 

2  Leach,  467.  wa$ 

and  before  all 

the  judges. 
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was  done  in  Jonathan  Wild's  case,  on  a  prosecution  on  the  Ch.  XVI.  $  166. 
•Stat.  4  Geo.  1.  c  11.  for  taking  a  reward  to  help  to  stolen  ^'^'"^^^^^^  ^''- 
goods*  

Wild's  case, 
ante,  s,  155. 

The  form  of  indictment  for  rcfcbery  is  principally   dis-       §  i67. 
tinguishable  from  that  for  larceny  in  these  particulars,  that  it     /»  robbery, 

-  ,  J  1  •  f-  1  •  J     1  ilawk.  ch.  34 

States  an  assauk  upon  the  person,  and  a  taking  oi  his  goods, ,,  ^q. 

&C.  by  violence  or  putting  him  in  fear,  though  both  these 

are  usually  added.  It  may  run  thus.  That  the  Defendant,  Crown  Circtiit 

on,  &C.  with  force  and  arms,  at,  &c.  in  and  upon  J.  S.  &c.  q^  ^^^  353,  i^ 

feloniously  did  make  an  assault,  and  him  the  said  J.  S.  in 

bodily  fear  and  danger  of  his  life  then  and  there  feloniously 

did  put,  and  certain  goods  of  such  a  value  of  the  said  J.  S. 

from  his  person  and  against  his  will  then  and  there  feloniously 

and  violently  did  steal,  take,  and  carry  away,  &c. 

The  assault  must  be  laid  to  be  made  feloniously;  other-  ^^  y.  Peifrymaa 

wise  thougb  the  putting  in  fear  and  the  taking  be  .afterwards  and  Randal, 

laid  to  be  done  feloniously,  the  indictment  is  ilL  cor.  Hotham  B. 

and  Heath  J.  2  Leach,  641. 

The  taking  must  be  charged  to  be   with  violence  6x)m  Post.  128. 
the  person  and  agsdnst  the  will  of  the  party:  but  it  does  not 3  xnst  68. 
appear  certain  that  the  indictment  should  also  charge  that  ^itie  Crompt 
he  was  put  in  fear;  though  this  is  usual,  and  therefore  safest  ^,^^'^'^^^§^0^1,, 
to  be  done.    But  in  the  conference  on  Donally's  case,  where  Donally's  caae^ 
this  subject  was  much  considered,  it  was  observed  by  Eyre  ^  * 
B.  that  the  more  ancient  precedents  did  not  state  the  putdng, 
in  fear,  and  that  though  others  stated  the  putting  in  corporal 
fear,  yet  the  putting  in  fear  of  life  was  of  modem  introduc- 
tion. Other  Judges  considered  that  the  g^st  of  the  offence 
was  the  taking,  &c  by  violence,  and  that  the  putting  in  fear 
was  only  a  constructive  violence,  supplying  the  place  of  actual 
force.    In  general,  however,  as  was  before  observed,  no  tech-  Ante,  1. 127. 
nical  description  of  the  fact  is  necessary,  if  upon  the  whole  it 
plainly  appear  to  have  been  committed  with  violence  against 
the  will  of  the  party. 

At  the  O.  B.   1766,  Thomas  Smith  was  indicted  for  as- Smith's  case, 
saulting  the  prosecutor  with  force  and  arms,  and  putting  him  &^s.^Gould^j! 
in  corporal  fear,  and  taking  a  sum  of  money  fix>m  his  person 
against  his  will.    The  prisoner's  counsel  objected  that,  ac- 
cording to  Lord  Hale,  all  indictments  of  robbeiy  must  shbw  1  Hale,  534; 

diat 
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Ch.  XVI.  (167.  that  the  taking  was  done  violenter:  and  as  diat  was  not 
In  robbery,  charged  in  die  present  indictment,  the  prisoner  was  entided 
— — — ~"  ^  j^jg  clergy.  This  point  being  reserved  for  the  opinion  of 
the '  Judges,  they  all  agreed  that  a  robbery  was  suificiently 
described  in  this  indictment*  That  the  word  violenter  was 
no  technical  term  essendally  necessary  in  the  indictment:  if 
it  appeared  upon  die  whole  that  die  fact  was  committed 
with  violence  it  was  sufficient  to  constitute  a  robbery:  and 
here  it  was  charged  that  the  prisoner  put  the  prosecutor  in 
fear,  and  took  die  money  from  his  person  against  his  will. 
It  was  all  one  continued  act,  begun  with  putting  the  pro- 
secutor in  fear,  and  completed  by  taking  die  money  from  him 
against  his  will.  That  Lord  Hale,  in  the  passage  referred 
to,  was  inaccurate  in  his  expression;  but  die  definition 
which  he  gave  of  robbery  was,  a  felonious  taking  from  the 
person  with  violence;  and  if  the  fact  were  so  described  in 
the  indictment  as  to  answer  the  defuiition,  it  came  up  to 
1  Hale,  534,5,6.  Lord  Hale*s  own  doctrine. 

But  here,  as  in  all  complicated  larcenies,  the  prisoner  may 
be  acquitted  of  the  circimistances  of  aggravation,  namely,  the 
Rex  V.  Francis  ^^^  or  violence,  and  found  guilty  of  the  simple  larceny. 
*"<l  o^c"»  ^'  Yet  where  upon  an  indictment  for  robbery  from  the  person, 
Judges  at  Scr-  ^  Special  verdict  was  found  stating  facts  which  in  judgment 
jeants'  Inn,  of  law  did  not  amount  to  a  taking  from  the  person,  but 
Rep.  temp.  shewed  a  larceny  of  die  party's  goods;  yet  as  the  only  doubt 
Hardw.  115.       referred  to  the  court  by  the  jury  was,  VVhether  the  prisoners 

were  or  were  not  guilty  of  the  felony  and  robbery  charged 
against  diem  in  the  indictment,  the  Judges  thought  diat 
judgment  as  of  larceny  could  not  be  given  upon  that  find- 
ing; but  they  remanded  the  prisoners  to  be  tried  upon 
another  indictment  for  that  offence. 
§  168.  Many  nice  cases  have  been  determined  as  to  what  should 

Allegation  of  be  considered  as  a  robbery  in  or  near  the  king's  highway, 
l^Hale  535  6.  ^"^  ^  ^°  ^^  manner  of  laying  it  in  the  indictment;  which 
MS.  Burnet,  74.it  seems  was  most  usually  done  in  the  disjunctive,  "  in  or 

near,"  &c.  But  these  are  now  become  unnecessary  to  be 

considered  since  the  passing  of  the  stat.  3  W.  &  M.  c.  9.  first 

Ante  741.         mentioned  in  all  cases  at  least  falling  within  the  statute; 

more  especially  after  the  several  subsequent  determinations 

which 
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which  have  been  made.  Several  malefactors  took  a  house,  and  Ch.  XVI.  $  168. 
sent  for  a  tradesman  thither  under  pretence  of  buying  goods      /n  robbery. 
from  him,  and  robbed  him  there.    The  indictment  allegpd2MS.  Sum.  264. 
the  offence  to  have  been  committed  n^ar  thekin^s  highway;  Fowler's  case, 
and  it  was  holden  to  be  within  the  stat.  of  1  Ed.  6.  c.  12.  s.  10.    '    ' 
But  this  may.  well  be  doubted,  if  such  realty  were  the  de-  Ante,  625. 
termination;  for  the  device  of  charging  a  robbery  in  the 
dwelling«house  to  be  near  the  king's  highway  seems  to  con- 
found distinct  offences.    It  is  more  probable  that  it  was 
holden  to  fall  within  the  stat.  3  W.  &  M.  c.   9.  which  is  Ante,  639. 
sufficient  to  reach  such  a  case  without  any  device  of  that 
kind.  For  that  statute  is  so  generally  worded  that  it  takes 
in  all  sorts  of  robbery,  either  in  a  highway,  house,  or  else- 
where.   And  this  is  the  more  probable  from  a  subsequent  R.  v.  Summers 
case  of  Summers  and  others,  who  were  in  the  like  manner  JUi^i,''!"' 5?:?" 

_  111  20th  Feb.  1705. 

indicted  for  a  robbery  near  the  highway,  and  taking  13/.  2  MS.  Sum. 

from  the  person  of  J.  H.;  on  which  a  special  verdict  was^^  ^k^^*t 

found  that  J*  H.  went  to  an  alehouse  in  Smidifield,  and  ex  relatione 

there  was  set  upon  and  robbed.    And  all  the  Judges,  at?"^^''^-,®* 
«.         «*  i^iT*-^        -^i«.      V,         ,  from  Mr.  J. 

Serjeant's  Inn,  on  the  25th  May  1705,  held,  that  though  Price's  MS. 

the  indictment  were  special  for  a  robbery  near  the  highway, 

and  this  in  a  house  was  not  so;  yet  as  the  stat.  3  Will.  & 

M.  took  away  clergy  in  all  robberies,  the  prisoners  should 

not  have  their  clergy.    Again,  in  the  case  of  Damford  and  R.  ▼.  Damford 

Newton,  at  the  O.  B.  Gould  J.  Hotham  B.  and  Buller  J.  ^^^^^^^^TJoa 

'  7     ,  -^    O.  B.  Sept.l780. 

determined  upon  the  same  pnnciple ;  where   the  robbery  2  MS.  Sum. 
was  in  a  house  in  a  street  hired  by  one  of  the  prisoners  for  ^^'  ^^' 
the  purpose,  but  not  inhabited  by  any  one ;  and  the  indict- 
ment charged  the  robbery  to  have  been  c(ftnmitted  in  ths 
dwelling-house  of  that  prisoner. 

And,  lately,  all  the  Judges  held  that  one  Wardle  was  Wardle's  case, 
ousted   of  clergy  upon  an  indictment  chatging  him  with  J^'"'^>'^^'*^'^*s- 
robbing  another  in  a  field  near  the  highway;  on  a  finding chambreB. MS. 
by  the  jury  that  he  was  guilty  of  the  robbery,  but  not  near  duller  j.  &  MS. 
the  highway. 

It  is  equally  immaterial,  as  was  just  before  observed,  in  the 
case  of  robbery,  whether  the  ownership  of  the  house  be  pro- 
perly described  in  ihe  indictment. 

John    Pye   was   convicted   upon    an   indictment  which  Pye's  case, 
charged  him  with  robbing  Robert  Femyough  in  the  dwell-  Warwick,  1790, 

"  ,  r  tJ  ^      ^  ^        cor.ThomsonB. 

^  ^  ^g-  MS.  BuUer  J. 

fc  MS.  Jad. 
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Ch.  XVI.  %  16a  ing-house  of  Aaron  Wilday*  The  fact  was  committed  in  a 
In  robbery,     house,  but  It  did  not  appear  who  was  the  owner  of  it.    But 

on  reference  to  the  Judges,  in  Easter  term  1790,  they  all 

held  the  conviction  proper. 
S.  Johnstone's        Susannah  Johnstone  was  convicted  on  an  indictment  for 
A^^hS.''''''  robbing  Richmond  Dicken,  in  the  dwelling-hojise  of  Joseph 
MS.  BuUer  J.    Johnstone,  at  Birminghamr  The  robbery  was  committed  by 

the  wife  in  the  husband's  house,  whose  christian  name  could 
*  '  not  be  proved.   But  xp.  Easter  term  1793  all  the  Judges 

held  the  conviction  proper. 

$  169.  Concerning  the  appeal  of  larceny  or  of  robbery,  it  lies  by 

^184.'''        the  party  grieved  against  the  felon;  and  a  special  property 

2  Hawk,  ch.23.  in  the  goods,  though  not  a  bare  charge,  is  sufficient  to  main- 

t^  *^r.    1  ^  tain  it:  in  which  case  the  special  owner  may  either  declare 

Vide  ante,  s.  90.  generally  as  for  his  own  goods;  or  specially  as  for  the  goods 

of  the  owner  in  his  possession ;  and  if  two  joint  owners  be 
robbed,  the  survivor  may  have  an  appeal;  but  it  must  ex« 
pressly  appear  whose  goods  they  were,  in  order  to  shew 
2  Hawk.  ch.  23.  that  the  Plaintiff  is  entitled  to  the  appeal.    But  though  a 
•  man  were  robbed  at  several  times  before  by  the  same  per- 
son, 'he  shall  have  but  one  appeal. 
Sum.  184.  As  in  the  case  of  an  indictment  so  in  appeal,  if  one  be 

Hawk,  ut  supra.  ^ohhtA  in  the  county  of  A.  and  the  felon  go  with  the  goods 

into  the  county  of  B.  an  appeal  of  robbery  Ges  in  A.;  but  of 
Ante,  p.  m,  2.  larceny  only  in  B. ;  for  the  stat.  25  H.  8.  c.  3.  extends  onty 

to  the  case  of  indictments.  So  if  A.  be  robbed  by  B.,  who  is 
robbed  of  the  same  goods  by  C,  A.  may  have  an  appeal  of 
larceny  againstO. 
Sum.  185.  There  does  not  seem  to  be  any  precise  limit  of  time  for 

a  48  ^«  ^^  ^  ^**  appeal,  provided  there  be  fresh  suit,  of  which  the  court 
Staundf.  62.  •  are  to  judge  in  their  discretion ;  as  is  elsewhere  shewn. 
Poit  8. 170.       Bm-  }^  seems  most  proper  to  call  in  aid  the  assistance  of  the 

same  jury  which  tries  the  felon,  or  an  inquest  of  office  to  in- 
quire specially,  concerning  such  freth  suit. 


VII.  Of 
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VII.  Of  Restitution  of  stolen  Goods.  «h.  xvi.  $  iro. 

There  are  several  methods  by  which  the  party  robbed^  jor. — ^Jf^^ — 
whose  goods  are  stolen,  may  have  restitution;  v  1^0. 

Renituuon  of 
stolen  goodt. 

!•  By  Appeal  of  Robbery  or  Larceny;  l  Hale,  53a 

2.  By  Stat.  21  H.  8.  c.  11.  on  Indictment; 

3.  By  the  Course  of  the  Common  Law* 

4.  By  Stat.  31  Eliz.  c.  12.  in  case  of  horse-stealing.  * 

1.  The  appeal  must  be   brought  upon   fresh  suit;  but^j''^^^^- 
the  time  and  manner  of  the  pursuit  is  not  now  tied  down  509,  521, 12. 
to  such  strictne3s  as  formerly:  for  though  the  felon  be  tal^enl  Hale,  53a  ^ 
by  other  persons,  as  the  sheriiF,  &c.  yet  if  the  par^  robbed  crompt  Just, 
come  within  the  year  and  enter  his  appeal,  that  is  deemed  191  2  Hawk, 
a  fresh  suit,  provided  he  had  used  reasonable  diligence  soon  |^^|  ^  '3^ 
after  the  felony  to  apprehend  and  prosecute  the  felon;  of  Abr.  Judges, 
which  the  justices,  in  discretion,  are  to  judge ;  though  without  ^ ' 

hue  and  cry  raised.  2.  If  the  principal  felon,  or  any  one  of 
several,  be  convicted  or  attainted  on  such  appeal ;  or  such 
conviction  become  impossible  notwithstanding  the  endeavour 
of  the  appellant ;  as  by  the  death  of  the  felon  after  he  is  taken, 
or  a  prior  attainder  at  the  suit  of  another;  and  the  fresh  suit 
be  ibund  by  the  verdict  or  by  an  inquest  of  office;  the  appel- 
lant shall  have  restitution  of  such  of  the  goods  as  are  men- 
tioned in  the  appeal,  notwithstanding  a  seizure  by  the  lord, 
or  a  sale  in  market  overt:  but  the  goods  omitted  are  for- Post  789. 
feited  to  the  king;  and  so  are  all  the  goods  upon  a  false  ap- 
peal, where  it  appears  that  the  appellee  did.  not  come  to 
the  goods  by  felony.  But  the  use  of  appeals  is  in  a  great 
measure  superseded  by  the  restitution  given. 

2.  By  the  stat.  21  H.  8.  c.  11.  which  first  gave  restitution       $  171. 
upon  an  indictment;  whereby  it  is  enacted,  "  That  if  any  ^^^^^-^ 

**  felon  or  felons  do  rob  or  take  away  any  money,  goods,  or  2  ms.  Sum.  610. 
**  chattels  from  any  of  the  king's  subjects,  from  their  per-  ^  ^*^*  ^*  ^^• 
^  sons  or  otherwise,  within  this  realm;  and  thereof  the  said  1  Hale,  542. 
^  felon  or  felons  be  indicted,  and  after  arraigned  of  the 
^  said  felony  and  found  guilty  thereof,  or  otherwise  attaint- 
<*  ed,  by  reason  of  evidence  given  by  the  party  so  robbed,  or 
♦'  owner  of  the  «aid  money,  goods,  or  chattels,  or  by  any 

"  other 
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Ch.  XVI.  $  171. "  other  by   their    procurement;   that   then   the   party  so 
By  Stat.  21  H.  8. "  robbed  or  owner  shall  be  restored  to  his  said  money, 

^^  goods,  and  chattels;  and  that  as  well  the  justices  of  gaol 


"  delivery  as  other  justices  before  whom  any  such  felon  or 

*f  felons  shall  be  found  guilty  or  otherwise  attainted,  by 

^'  reason  of  evidence  given  by  the  party  so  robbed  or  owner, 

*'  or  by  any  other  by  their  procurement,  have  power  by  this 

*'  act  to  award  from  time  to  time  writs  of  restitution  for  the 

^^  said  money,  goods,  and  chattels,  in  like  manner  as  though 

'  **  any  such  felon  or  felons  were  att^nted  at  the  suit  of  the 

"  party  in  appeal.'^ 

Fitfc  Cm.  temp.      The  writ  of  restitution  has  fallen  into  disuse;  but  upon 

Hardwicke,  349.  production  of  the  goods  at  the  trial  the  court  orders  them  to 

1  Hale,  543,  df  ji_  .i  ..  .ru 

4Blac.Coin.363.be  restored  to  the  owner,  without  any  inquiry  as  to  Iresn 
Kd.  48.  2  Inst  suit;  and  if  not  restored,  he  may  maintain  trover  for  them 
276.  ^* after  conviction;  and  this  notwithstanding  a  sale  in  market 

Horwoocl  V.       overt,  as  is  now  fully  established.  But  restitution  can  only 
Smith,  2  Term  be  had  from  the  person  in  possession  of  the  goods  at  the  time 
^^'  of  or  after  the  felon's  attainder.    Therefore  if  a  party  pur- 

chase them  bona  fide  in  market  overt,  and  sell  them  again 
before  conviction,  no  action  will  lie  against  him  for  the 
value,  though  notice  were  given  to  him  not  to  sell. 

2  MS.  Sum.  612,  The  construction  of  the  above  statute  with  respect  to  re- 
St^    df.  167      stitution  upon  conviction  is  in  a  great  measure* governed  by 

1  Hale, 542.545. the  rules  respecting  appeals;  though  in  one  respect  it  is 
^  ^c ^\^' i*^'V«^«  more  favourable  to  the  owner:  for  in  prosecutions  under 

3  Inst.  242.  this  Statute  the  practice  is  to  award  restitution,  though  there 
4Blac.Com.363.  be  ^o  fresh  suit,  nor  any  inquest  concerning  the  same,  as  is 

necessary  in  case  of  appeals.  Yet  if  it  appear  that  the  owner 
has  been  guilty  of  gross  neglect  in  prosecuting,  Hawkins 
thinks  that  the  court,  in  analogy  to  the  proceedings  in  appeal 
to  which  the  statute  refers,  may  in  their  discretion  deny 
restitution  under  this  statute.  Perhaps  it  might  be  thought 
sufficient  in  such  a  case  to  put  the  party  to  sue  out  his  writ 
of  restitution:  for  I  find  no  instance  where  the  writ  itself  has 
been  denied  on  this  gt*ound;  and  the  general  opinion  is  that 

2  Inst.  714.        it  cannot.    If  the  testator   be  robbed,  or  the   servant  be 

robbed  of  his  master's  goods,  the  executor  or  master  pro- 
curing conviction  of  the  felon  shall  have  restitution.  Yet  if 
divers  persons  be  robbed,  they  must  all  in  strictness  convict 

V  the 
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the  thief  in  order  to  entitle  themselves  to,  restitution.  But  Cb.  XVI.  §  in. 

the  practice  is  after  the  felon  is  convicted  upon  one  indict- By  stat.  21  H.a 

ment,  if  the  goods  of  other  persons  be  found  upon  him,  and         ^ 

brought  into  court,  the  court  usually  orders  restitution  to  all 

who  were  ready  to  prosecute:  or  this  may  be  done  on  an 

inquest  of  office,  if  there  be  any  doubt  as  to  the  property. 

But  the  ownor  of  stolen  goods  is  not  strictjy  entitled  to  have  AAte,  78r. 

restitution  of  any  other  goods  t)ian  those  specified  in  the  in« 

dictmc;nt;   for  the    offender  might  have   escaped   by  the 

omission. 

If  the  thief  sell  the  goods,  and  be  immediately  taken  with  2  MS.  Sum.  622. 
the  money,  and  the  goods  cannot  be  heard  of,  it  has  been 
questioned  whether  the  prosecutor  shall  have  the  money. 
One  book  seems  to  incline  to  the  negative  opinion;  but  that  w.  Jones,  148. 
when  exaihined  stricdy  only  goes  to  establish  that  the  pro-  ^**^  ^*y-  ^47. 
secutor  is  not  entided  to  seize  other  goods,  which  for  aught 
appears  may  be  distinct  goods  of  the  felon,  in  lieu  of  those 
which  were  taken  by  him*  But  where  it  is  clearly  ascertained 
that  the  money  is  the  produce  of  the  goods  stolen,  it  has  Hanberrie'a 
been  expressly  adjudged  to  be  within  the  equity  of  the  sta- 661.  per  Feiv- 
tute  giving  restitution.     As  in   Hanberrie's  case,  where  a  ^^^  J;  ^ 
servant  took  gold  from  his  master  and  changed  it  into  sil-  i^oy,  12&      ' 
ver:  and  in  Harris's  case,  where  one  stole  catde^  which  he  ^  Hale,  542. 
sold  in  matket  overt,  and  was  immediately  after  apprehended  y.  Reyn  adf,  i/ 
with  the  money.    And  herewith  Lord  Hale  agrees.  13  G.  3.  B.  R. 

But  the  statute  is  confined  to  the  restitution  of  goods  „     '     '  „ 

.  ,       °  Parker  V.  Pa- 

stolen,  and  extends  not  to  such  as  are  obtained  by  fraud,  trick,  5  Term 
And  therefore  where  the  owner  prosecuted  one  to  convic-  ^^P-  ^''^• 
tion  who  had  obtained  goods  from  him  by  fraud,  and  re- and  other., 
possessed  himself  of  the  goods,  which  in  the  mean  time  had  ^  ^«*cl»>  ^^' 
been  pawned  to  another  for  a  valuable  consideration  without 
notice,  it  was  holden  that  the  pawnee  might  maintain  trover 
for  them  against  the  original  owner. 

3.  By  common  law.    The  necessity  of  prosecuting  and       $  1/2. 
convicting  or  attainting  the  felon  in  order  to  have  restitu-^J'  common  Ims. 

•         .,«t  •!  11  .2  MS.  Sum. 

tion,  IS  only  when  the  property  is  changed  by  some  inter-  512.  614. 

mediate  act;  as  by  the  felon's  waiving  them  in  his  flight ;  ^el.  48. 

the  seizing  of  them  by  the  King's  officers  under  suspicion  of  g.  49.  j  jj^jg 

felony;  or  by  the  lord  of  the  m^or;  or  by  a  sale  in  market  ^46.    4  Blac. 

Com.  363. 
overt. 


.>— 
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Ch.  XVI.  $  irs.  overt.    For  otherwise  the  owner  may  at  common  law  peace* 
M  common  Itxvi.  ably  retake  them  wherever  he  may  find  tbem*^  without  any 

writ  of  restitution.     But  if  the  owner  take  them  back  from 

the  oiFender  with  intent  to  favour  him,  it  is  unlawful,  and 

1  Hale,  546.  n.    punishable  by  fine  and  imprisonment*     And  so  is  the  prac- 

&  8*141^'  ^^^    ^^^®  (now  prohibited  by  statute)   which   prevailed  much  at 

one  time  of  advertising  a  reward  for  bringing  stolen  goods, 
and  no  questions  to  be  asked ;  which  Lord  Macclesfield  de- 
clared to  be  a  kind  of  compounding  of  felony,  by  stopping 
inquiry  and  prosecution  in  consequence  of  the  owner's  ob- 
taining the  goods  again.  But  after  conviction  it  is  clearly 
no  crime  to  take  the  goods  again  wheresoever  they  are 
found ;  for  having  prosecuted  the  law  against  the  offender, 
the  owner  is  entided  to  restitution  whenever  he  pleases ;  and 
may  bring  trover  against  any  person  in  whose  hands  the 
goods  are. 

(  173.  4.    Special   provision   has  been  made  for  restitution  in 

SI  Ehz.  c.  12.    the  instance  of  horse  stealinp:,  by  the  stat.  31  Eliz.  c.  12. 

Inhorteiteaiing.     ,  .  ,    ^  .j.       i_  ?•  •  ^  •  .  •       ^ 

Ante,  B.  47.       which  for  avoiding  horse  stealing  requires  certain  entries  to 

be  made,  &c.  in  the  toller's  books  of  the  sale  of  horses  in 
markets  and  fairs,  and  provides,  (s.  4.)  "  That  if  any  horse, 
**  mare,  gelding,  colt,  or  filly  shall  be  stolen,  and  after  shall 
'^  be  sold  in  open  fair  or  market,  and  the  same  sale  shall  be 
^^  used  in  all  points  and  circumstances  as  aforesaid,  that  yet 
"  nevertheless  the  sale  of  any  such  horse,  &c.  within  six 
<^  months  next  after  the  felony  done,  shall  not  take  away 
"  the  property  of  the  owHer  from  whom  the  same  was 
^^  stolen,  so  as  claim  be  made  within  six  months  by  the  party 
^'  from  whom  the  same  was  stolen,  or  by  his  executors  or 
"  administrators,  or  by  any  other  by  any  of  their  appoint- 
\^  ment,  at  or  in  the  town  or  parish  where  the  same  horse, 
"  &c.  shall  be  found,  before  the  mayor  or  other  head  officer 
*'  of  the  same  town  or  parish,  if  the  same  horse,  &c.  shall 
"  happen  to  be  found  in  any  town  corporate  or  market 
'*  town,  or  else  before  any  justice  of  peace  of  that  county 
"  near  to  the  place  where  such  horse,  &c.  shall  be  found, 
"  if  it  be  out  of  a  town  corporate  or  market  town; 
**  and  so  as  proof  be  made  within  forty  days  then  next 
"  ensuing   by  two   sufficient   witnesses,    to   be   J>roduced 

«  and 
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<<  and  deposed  before  such  head  officer  or  ju^ce  (who  bjr  CL  XVI.  $  173. 

♦*  virtue  of  diis  act  shall  have  authority  to  minister  an  oath  /«  horteMtealing, 

^  in  that  behalf,)  that  the  property  of  the  same  horse,  &c.  ' 

^  so  claimed,  was  in  die  party  by  or  from  whom  such  claim 

^^  is  made,  and  was  stolen  from  him  within  six  months  next 

^  before   such  daim  of  any  such  horse,  &c.   but  that  the 

<i  party  from  whom  the  said  horse,  &c»  was  stolen,  his  exe^ 

^^  cutors  or  administrators,  shall  and  may  at  all  times-  after, 

^^  notwithstanding  any  such  sale  or  sales  in  any  fair  or  open 

"  market  thereof  made,  have  property  and  power  to  have, 

^^  take  again,  and  enjoy  the  said  horse,  &c.  upon  payment  or 

^  readiness,  or  offer  to  pay,  to  the  party  that  shsJl  have  the 

^^  possession  and  interest  of  the  same  horse,  mare,  gelding, 

**  colt,   or  filly,   if  he  will  receive  and  accept  it, "so  much 

<<  money  as  die  same  party  shall  depose  and  swear  before 

♦'  such  head  officer  or  justice  of  peace,  (who  by  virtue  of 

<^  this  act  shall  have  .authority  to  minister  and  give  an  oath 

«^  in  that  behalf,)  that  he  paid  for  the  same  bond  jide^  with* 

^^  out  fraud  or  collusion;  any  law,  statute,  or  other  thing  to 

**  the  contrary  notwithstanding.'' 

For  other  mattera,  vide  general  heads,  Rewards,  Pardon, 
£3q)ences,  8cc» 
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PIRACY. 


jurisdiction.         -  -  -  •  •  ^        $  1. 

By  civil  Law,  Punishment  capital,  ib. 
Triable  as  Marine  Felony  under  King's  Commission 

by  Stat.  28  H.  8.  c  15.  ib. 
Nature  and  Extent  of  such  Commission.  §  2. 

1.  PThat  is  Piracy.  -  -  -  J  3. 

i.  Such  Acts  of  Robbery  and  Depredadon  as  would  be 
Felony  on  Shore,  ib. 
Mariners  seizing  Captain   and   carrying  away  Ship 

explained  by  subsequent  piratical  Acts.  ib. 
But  Breach  of  Trust  no  Piracy,  ib.   . 
ii.  Foreigners  acting  at  open  Hostility  no  Pirates.    §  4i. 
But  Subjects  acting  under  Colour  of  Foreign  Com- 
missions, Pirates  by  Stat.  11  &  12  W.  3.  c  7.  ib. 

iii.  So  if  they  act  under  Enemy's  Conmiission  by  Stat. 
18  Geo.  2.  c  30.  -  -  -  §  5. 

Under  these  Acts,  an  adhering  to  the  King's  ene- 
mies by  piratical  Depredations  at  Sea,  triable  as 
Pirates,  ib. 
Cruising  against  the  Ships  of  the  King  as  well  as  the 
Subject  shews  Intent  traitorous,  not  merely  pira- 
tical, ib. 

iv.  Running  away  with  Ship  or  Cargo,  &c.  Yielding 
voluntarily  to  Pirates ;  confederating  with  them,  &c. 
Attempting  to  seduce  Crew,  &c.  Laying  violent 
Hands  on  Commander  to  hinder  Defence,  &c. 
Stirring  Revolt,  &c.  Piracy  by  Stat.  11  &  12  W.  3. 
c.  7.  s.  9.  -  -  -  -  §  6. 

V.  Trading  or  corresponding  with  Pirates,  Piracy  and 
Death,  by  Stat.  8  Geo.  1.  c.  24.  -  §  7. 

vi.  So  forcibly  entering  Merchant  Ship  and  destroying 
Goods  on  board.  -  -  -  $  8. 

Burning 
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Burning  or  destroying  Ship.  .  Vide  Tit.  Malicious 

Mischief. 

vii.  Privateers  ransoming  neutral  Ships  made  Prize, 

without   bringing    into  Port,  Piracy  by  Stat.  32 

Geo.  2.  c.  25.%.  12.         -  -  -  $  9. 

Stat.  22  Geo.  3.  c.  25.  avoids  Contracts  for  the 
Ransom  of  Sbips  captured  by  an  Enemy,  and  sub- 
jects Party  to  a  forfeiture  of  500/.   ib* 

2.  As  to  the  Place  v)here  the  Fact  is  committed.  J  10. 

Ancient  Jurisdiction  of  B.  R.  over  Felonies  on  the 

narrow  Seas.  ib» 
Admiral's  Jurisdiction  not  extending  to  Offences  within 

Bodies  of  Counties,  ib*     r 
Rules  for  ascertaining  the  Line  of  Demarcation,  ib* 

3.  Principals  aftd  Accessaries.         -  *  J  11. 

Procurers,  Aiders,  &c.  on  Land  or  Sea  made  Accessa- 
ries to  Piracy  by  Stat.  1 1  &  12  W.  3.  c.  7.  s.  10.   /*. 

But  by  Stat.  8  Geo.  1.  c.  24.  declared  to  be  Principals^ 
and  triable  as  such.  ib. 

4.  Indictment  and  Evidence.  \  -         J  12. 

Fact  must  be  alleged  to  be  done  on  the  Sea  feloniously 

and  piratically,    ib. 
Not  triable  by  Commission  under  Stat.  H.  8.  if  within 

County.    Nor  as  Larceny  by  common  Law,  if  takev 

at  Sea,  and  brought  into  County,   ib. 
^tu  As  to  Indictments  for  Piracy  in  B.  R.   ib» 

5.  Trial  and  Judgment.  *        -        *  J  13# 

Stat.  28  H.  8.  c.  15.  directs  that  Felonies,  Robberies, 
&c.  on  the  Sea,  Sec.  be  heard  and  adjudged  in  such 
Shires  as  the  King  by  Commission  shall  appoint,  in 
like  Form,  &c.  as  if  committed  on  Land.  ib.  And 
excludes  Clergy,  ib.  Confined  to  Offences  which 
would  be  Felony  on  shore,   ib. 

Admirals'  Jurisdiction  not  thereby  ousted  by  Stat.  11 
&  12  W.  3.  c.  7.    ib. 

Trials  of  Principals  also  regulated  by  Stats.  4  Geo.  1. 
c.  11.  8  Geo.  1.  c*  34*  18  Geo«  3«  c*  30.  and 
32  G.  2.  c.  25.   ib. 

S  I  Trial 
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Trial  of  Accessaries  regulated  by  Stat.  11  Scl2  W*  3. 

c.  r*  s.  fO.  asd  8  Geo.  1.  c.  24.  s*  3*  }  14. 

Clergy.  -------J  15. 

Ousted  from  Piracy  by  Stat.  28  H.  8.  c*  15.  and  subse- 
quent Statutes.  ^ 

Stat.  39  Geo.  3.  c.  37.  declares  that  all  Offences  com- 
mitted on  the  Sea  are  of  the  same  Nature  and  liable 
to  the  same  Punishment  as  if  done  on  Shore;  and 
shall  be  tried  according  to  Stat.  28  H.  8.     ib. 

Regulations  for  holding  at  least  two  Siessions  of  Admi- 
ralty in  the  Year  at  the  O.  B.  by  Stat.  32  Geo.  2. 
c.  25.  -------      §16. 

Power  to  Commissioners  and  Justices  of  Peace  to  bind 
Witnesses  over  to  prosecute  and  give  Evidence,  &c. 
ib. 

Finding  the  Bill,   ib.    Standing  mute.   ib» 

Form  of  Judgment,   ib.     Forfeiture,   ib. 


Piracy. 

$  1*         T^^  ^^  ^^^^^  ^^^)  ^^  punishment  of  piracy  was  capital; 

Special jurttdtC'  XJ  of  which  the  admiral  took    cognisance:    but  it  does 

13  Co.  54         not  fall  within  the  scope  of  this  work  to  consider  the  of- 
fence otherwise  than  as  it  is  a  marine  felonv,  triable  under 

4  Inst  147.        the  King's  special  commission  by  virtue  of  the  stat.  28  H.  8. 

3  Hale,  17.        c.  15.  3ince  followed  by  other  statutes,  which  proceeds  ac- 

4BlacComS69  cording  to  the  course  of  the  common  law;  and  in  which 

commission  two  common  law  Judges  are  constantly  includ- 
ed, by  whom  in  effect  the  prisoners  are  tri^d,  though  the 
Judge  of  the  Admiralty  still  presides. 

I  shall  postpone  for  the  present  the  consideration  of  the 
Stat,  of  H.  8.  together  with  the  subsequent  statutes  relating 

Post  s.  13.        to  the  trial  of  this  offence,  till  I  come  regularly  to  speak  of 

that  branch  of  the    subject;  remarking  by  the  way  what 

2  Hale,  1&         Lord  Hale  observes,  that  besides  the  commission  founded  on 

the  first-mentioned  statute,  there  had  then  been  for  a  century 
past  in  the  same  commissionscommonlawcommissionsof  oyer 
and  terminer,  gaol  delivery,  and  of  the  peace,  for  all  offences 
against  any  penal  laws,  super  mare  vel  infra  fluxum  maris 
ad  plenitudinem  maris ;  and  also  of  all  treasons,  murders,  &c. 

super 
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super  mare  vel  in  aliquo  rivo,  portu,  aqui  dulci,  creci,  seu  eh.  XVII.  $  1. 
infra  fluxum  maris  ad  plenitudinem  maris,  a  quibusqinque  •5i^<^»^0«^'*^*<^* 
primis   pontibus  versus  mare,   et  super  littus    mans,  &c. 
secundum  stylum  et  consuetudinem  regni  Angliae  et  Curiae 
Admirafitatis:  and  limiting  the  county  of  their  session  and 
inquiry. 

The  commission  under  which  such  sessions  of  admiralty^         (  2. 
are  holden  has  existed  in  nearly  die  same  form  for  a  con-  -^""^  </  ^««- 

■  •      ■ 

siderable  period,  with  the  insertion  only  from  time  to  time 
of  a  general  reference  to  such  statutes  as  have  been  made 
for  the  regulation  of  this  tribunal.  It  begins  by  reciting  the 
statutes  of  the  28  H.  8.  c.  15.  and  27  H.  8*  c  4.;  and  then 
appoints  certain  persons,  amongst  others  before-mentioned, 
to  be  of  the  quorum,  to  inquire  concerning  all  treasons,  pi» 
racies,  felonies,  robberies,  murders,  and  conspiracies  done 
or  committed  upon  the  sea,  or  in  any  river,  haven,  creek,  or 
place,  where  the  admiral  has,  or  pretends  to  have  any  power, 
authority,  or  jurisdiction;  and  also  concerning  other  mis- 
demeanors, offences,  and  injuries  whatsoever  committed 
against  the  form  of  the  said  recited  statutes  of  H.  8.  or 
against  the  form  of  the  11  &  12  W.  3.  c.  7.  4  G,  !•  c.  11. 
1  Ann.  St.  2.  c.  9. 12  Ann.  st.  2.  c.  18.  11  G.  1.  c.  29.  8  G.  1. 
c.  24.  1  G.  2.  St.  2.  c.  25.  5  Eliz.  c.  5.  s.  30.  13  G.  2.  c.  4. 
17  G.  2.  c.  24.  18  G.  2.  c.  30.  or  29  G.  2.  c.  34.  (a)  and 
to  hear  and  determine  all  the  said  treasons  and  other  the 
premises,  and  to  make  gaol  delivery,  according  to  the  laws 
and  customs  of  Great  Britain,  and  the  statutes  aforesaid; 
and  also  to  inquire  of  all  other  crimes  and  offences  whatso-^ 
ever,  and  accessaries  thereto  whomsoever  or  howsoever  had, 
done  or  committed,  upon  the  high  sea,  or  in  any  haven,  river, 
creek,  or  place  where  the  admiral  has  or  pretends  to  have 
power,  authority,  or  jurisdiction;  and  to  hear  and  deter* 
mine  all  such  crimes  and  offences,  according  to  the  laws  and 
customs  of  Great  Britain,  and  the  statutes  aforesaid,  or  other 
statutes  in  that  behalf  made ;  as  by  the  laws  and  statutes  of  the 
kingdom,  may  or  ought  to  be  heard,  or  determined  by  any 
commissioners  or  justices  appointed  by  the  crown.  Itthencom- 
mands  the  quorum  commissioners,  or  one  of  them,  to  make 
inquiry  concerning  the  premises,  and  to  hear  and  determine  * 

(«)  Aod  9ide  st.  33  G.  2.  c.  2S.  vid  29  G.  3.  c.  37. 

the 
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Ch.XVII.  $2.  the  same,  sui4  to  do  and  perforin  all  things  to  be  done  there* 
^^1*28  H  8 "  "P^^^j  ^  appertains  to  justice,  according  to  the  laws  and 
c.  15.  customs  of  the  kingdom,  and  the  statutes  aforesaid,  or  other 

"""""""^""""^  statutes  in  that  behalf  naade :  and  then  concludes  with  the 

command  to  all  sheriffs,  &c.  in  the  usual  form  of  the  cora> 

mission  of  oyer  and  terminer. 

I  shall  now  consider, 
!•  What  is  Piracy* 

2.  Of  the  Place  where  the  Fact  is  committed. 

3.  Of  Principals  and  Accessaries. 

4.  Of  the  Indictment  and  Evidence. 

5.  Of  the  Trial  and  Judgment. 

I  Q  The  offence  of  piracy  by  common  law  consists  in  commit- 

What  u  piracy,  ting  those  acts  of  robbery  and  depredation  upon  the  high 

Co.  Lit  391.  seas,  which,  if  committed  upon  land,  would  have  amounted 

2  MS.  Sum.  285.  to  felony  there.  But  it  is  no  felony  at  common  law,  being 

3  Inat  112.  out  of  its  jurisdiction;  and  before  the  statute  28  H.  8.  c.  15. 
8.  6.  &  10.  *^  w^  ^^^y  punishable  by  the  civil  law.  That  statute,  how- 
1  Hale,  354.  ever,  does  not  alter  the  nature  of  the  offence  in  this  respect; 

and  therefore  a  pardon  of  all  felonies  generally  does  not  ex- 
tend to  it:  nor  does  the  offence  extend  to  corruption  of 
blood;  at  least  where  the  conviction  is  before  the  admiralty 


2  Hale,  la 
1  Rol  R.  175, 
Moor,  756. 
Post 

3  Inst  112. 


Salk.  85. 
Sed  vide  Co. 
Lit  391. 

1  Hale,  355. 

2  Hale,  12,  &c. 
Fost  226. 
Rex  V.  May, 
Bishop,  and 
others,  Nov. 


Rex v.Morphes, jurisdiction;  though  the  contrary  is  holden  by  considerable 

authority  upon  attainder  before  commissioners  under  the 
Stat,  of  H.  8. 

Several  mariners  on  board  a  ship  called  King  Charles  the 
Second,  lying  near  the  Groyne,  seized  the  captsun,  he  not 
agreeing  with  them,  and  after  putting  him  on  shore,  carried 
away  the  ship,  and  afterwards  committed  several  piracies. 

MS^*rracv  77  ^^^^  force  upon  the  captain,  and  carrying  the  ship  away, 

(which  was  explained  by  their  use  of  it  afterwards),  was  ad- 
judged piracy;  and  they  were  executed. 

But  where  the  master  of  a  vessel  loaded  goods  on  board  at 
Rotterdam,  consigned  to  Malaga,  which  he  caused  to  be  in- 
sured, and  after  he  had  run  the  goods  on  shore  iji  England, 
the  ship  was  burned,  when  he  protested  both  the  ship  and 
cargo  as  burned  with  intent  to  defraud  the  owners  ^d  in- 
surers; the  judges  of  the  common  law,  who  assisted  the 
judge  of  the  admiralty,  directed  an  acquittal  upon  an  indict- 
ment 


Mason's  case, 
O.  B.  9  G.  1. 
on  a^pecial 
commission. 
8  Mod.  74. 
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ment  for  piracy  and  stealing  the  goods;  because  being  only  Ch.  XVII.  §3. 
a  breach  of  trust  and  no  felony,  it  could  not  be  piracy  to  ^^^t  U  piracy, 
convert  the  goods  in  a  fraudulent  manner  until  the  special 
trust  was  determined. 

When  states  are  in  open  hostilities,  the  plundering  of  an         }  4. 
enemy  is  not  piracy,  but  lawful  capture.    And  before  the  2  MS.  Sum.  285> 
Stat.  11  &  12.Wm.  3.  c.  7.  which  was  levelled  against  com- 3  suigtr.  28. 
missions  granted  by  James  2.  after  his  abdication,  none  were  4  Inst  154. 
deemed  pirates  who  acted  under  the  commission  of  any  fo-  g  i(x\.  v. 
reign  power.  But  that  statute  enacts  that  ^^  if  any  of  his  Goldinj^  &nd 
**  Majesty's  natural  bom  subjects  or  denizens  of  this  king-  xr  ^73' 
^  dom,  shall  commit  any  piracy  or  robbery,  or  an  act  of  VAughan'acase^ 
**  hostility  against  others  his  Majesty's  subjects,  upon  ^I^c^^'^^^a 
^  sea,  under  colour  of  any  commission  from  any   foreign  11  &  12  w.  3. 
**  prince  or  state,  or  pretence  of  authority  from  any  person  ^  7.  a.  8 

*^  ^  y  /    r  made  perpetual 

"whatsoever;  every  such  offender  shall  be  deemed,  ad- by  6  G.  1.  c.  19. 
*'  mdffed,  and  taken  to  be  a  pirate,  felon,  and  robber,  and  ^*^'"g,v»f^ 
**  bemg  duly  convicted  thereof,  accordmg  to  this  act,  ox  foreign  Hate. 
^^  that  of  Hen.  8«  shall  suffer  death,  and  loss  oC  lands,  goods,  ^^'^- 
^^  and  chattels,   as   pirates,   &c.    upon  the   seas   ought  to 
"  suffer." 

In  addition  to  which,  the  statute  18  Geo.  2.  c.  30.  en-         $  5. 
acts,  "  That  all  natural  bom  subjects  or  denizens,  who  du-  ^®  ^-  ^'  ^-  ^^ 

...  ,    ,,  -^  1        M?  •  1  Piracy  commit' 

*'  rmg  any  war  shall  commit  any  hostilities  upon  the  sc2l;  ted  under  enem/i 
**  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral,  commiuion. 
"  &c.  has  power,  authority,  or  jurisdiction,  against  his  Ma- 
**  jesty's  subjects,  by  virtue  or  under  colour  of  any  commis- 
"  sion  from  any  his  Majesty's  enemies,  or  shall  be  any  # 

**  otherwise,  adherent,  or  giving  aid  or  comfort  to  his  Ma- 
jesty's enemies  upon  the  sea,  or  any  haven  or  places  where 
the  admiral  has  jurisdiction  as  aforesaid,  may  be  tried  as 
pirates,  felons,  and  robbers,  in  the  said  court  of  admiralty, 
*'  on  ship-board  or  on  the  land,  in  the  same  manner  as  per- 
'*  sons  guilty  of  piracy,  felony,  and  robbery,  are  by  the 
"  said  acts  directed  to  be  tried ;  and  such  persons  being 
**  upon  such  trial  convicted  thereqf,  shall  suffer  death,  loss 
**  of  lands,  &c.  as  any  other  pirates,  felons,  and  robbers 
^  ought  by  virtue  of  the  statute  of  the  11  W.  3.  or  any 
^*  other  act,  to  suffer."  With  a  proviso  (s.  2.),  "  That  any /V<n»t*o,  against 

rt  »^^.^^^  wbtement  trial 
'f^'^^ fir  Ugk  treason. 
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CIlXVII.  J5.  <*  person  who  shall  be  tried  and  acquitted,  or  convicted,  ac- 
What  it  tuck,   <4  cording  to  this  act,  for  any  of  the  said  crimes,  shall  not 
*^  be  liable  to  be  indicted,  prosecuted,  or  tried  again  for  the 
*^  same  crime  or  fact,  as  high  treason/'  But  this  act  shall 
not  (by  s.  3.)  prevent  any  offender,  who  shall  not  be  tried  ac- 
cording thereto,  from  being  tried  for  high  treason,  within 
Post.  9. 13.        this  realm,  according  to  the  stat.  28  H.  8.  c«  15. 
Joseph  Evans's       On  the  first  day  of  Michaelmas  term  1782^  at  a  meeting 
case,  MS.GouId^f  ^n  the  Judges  at  Serjeant's  Inn,  Lord  C.  B-  Skynner  sta- 
Adhering  to  the   ted  to  them  an  indictment,  on  which  a  man  was  convicted 
KiM-tenemie*    before  him  at  the  late  session  of  Admiralty,  founded  on  the 

tn  hottilely  cruit^  % 

ing  in  their  thipt^tzt*  18  Geo.  2*,  whereby  treasons  on  the.high  seas  in  time 
tnabU  at  piracjf.  q{  YTzx^  by  adhering  to  the  King's  enemies,  are  to  be  tried 

in  like  manner  as  piracies,  &c.  The  indictment,  after  set- 
ting forth  that  there  was  a  war  between  England  and 
France,  charged  that  the  prisoner  did  adhere  to  the  King's 
enemies;  and  in  prosecution  of  such  adherence  did,  in  a 
certain  armed  vessel  called  the  £scamatour,  with  certain  per- 
sons unknown,  hostilely  go  a  cruising,  with  intent  in  mari- 
time places  to  seize  and  take  the  ships,  goods,  &c.  of  our 
enMh!g^iMt  Sovereign  lord  the  King  and  his  subjects.  A  difficulty  first 
<Ae  ^iVz^'*  *Ai/>f, occurred,  whether  the  overt  act  were  sufficiently  charged; 

^f^bitT  ^^^  *^  ^^^  ^^^^  ^^^  ^^  stood  in  an  equivocal  light,  whether 
thewt  the  intent  the  intent  might  not  be  to  commit  acts  of  piracy:  but  Lord 
to  be  traitorous,  Loughborough  observing  that  it  was  laid  to  take  ships  of  the 
piratical.  King,  as  well  as  of  the  subjects,  it  made  it  clear  that  it  was 

an  adherence  to  the  enemy;  in  which  opinion  all  concurred* 
In  this  respect  it  was  compared  to  laying  as  an  overt  act  of 
compassing  the  King's  death,  that  the  prisoners  conspired  or 
agreed  to  seize  the  King's  guards.  But  the  principal  doubt 
was  as  to  the  legality  of  the  trial:  as  to  which  the  case 
stands  thus:  the  statute  of  the  28  H.  8.  c.  15.  expressly  in- 
cludes treasons.  The  11  &  12  W.  3.  c«  7.  had  in  view, 
principally  at  least,  the  trial  of  pirates,  robbers,  and  felons  on 
the  sea,  &c.  near  his  Majesty's  colonies,  or  in  remote  places ; 
omitting  treason  as  a  general  term ;  and  provides  that  they 
may  be  tried  by  commissions  of  admiralty  directed  by  that 
act.  The  8th  section  directs,  that  subjects  committing  hostili* 
ties  against  other  subjects^  under  colour  of  a  commission  from 
any  foreign  prince^  &c.  shall  be  deemed  pirates,-  felons,  and 
jobbers,  and  may  be  tried  according  to  that  act,  or  the  statute 

of 
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of  H.  8, :  but  this  is  restrained,  except  as  to  that  particular  Ch.  XVII.  §  5. 
species  of  adherence,  to  piracies,  robberies,  and  felonies,  in    W^Agg  u  suck, 
their  ordinary  acceptation.     By  s.  14.  the  commissioners  un- 
der the  statute  of  H.  8.  or  that  act,  may  issue  warrants  to 
apprehend  pirates,  felons,  or  robbers,  or  their  accessaries, 
being  within  any  of  the  colonies,  Sec.  in  order  to  be  brought 
to  trial  in  any  plantation  in  America,  according  to  that  act  of 
Will.»  or  to  be  sent  to  England  to  be  tried  there.     Then  tlje 
Stat.  18  Geo.  2.  reciting  the  doubt  whether  subjects  entering 
into  the  service  of  the  King's  enemies,  on  board  privateers 
and  other  ships  having  commissions  from  France  and  Spain, 
and  having  by  such  adherence  been  guilty  of  high  treason, 
can  be  deemed  guilty  of  felony  within  the  meaning  of  the 
act  of  King  William,  and  be  triable  by  the  court  of  Admiralty 
appointed  by  virtue  of  the  said  act;  in  the  enacting  part, 
after  particularizing  that  specific  adherence,  adds,  or  shall  (Not  saying 
be  any  otherwise  adherent^  m2Ly  ha  tried  as  pirates^  felons^  and  "^^^^\^^^^^^' 
robbers  J  by  the  said  court  of  Admiralty,  &c.  concluding  with  as  in  st.  11  &  12 
the  provisoes  before-mentioned.  W-  3-  ^-  '^'  *•  ^) 

At  a  subsequent  meeting  of  the  Judges,  at  which  were  Wednesday, 
present  Lord  Loughborough,  Lord  C.  B.  Skynner,  Gould  J.,  ^^^*'  ^^'  ^'^^' 
Willes  J.,  Ashhurst  J.,  Eyre  B.,  Perryn  B.,  and  Heath  J.,  it 
was  agreed  that  the  prisoner  had  been  well  tried  under  the 
usual  commission  under  the  stat.  28  H.  8.  For  that  taking 
the  two  statutes  of  11  &  12  W.  3.  and  18  Geo.  2.  together, 
and  the  doubt  raised  in  the  latter,  whether  the  two  instances 
of  high  treason  mentioned  in  the  statute  of  William,  and  in 
the  preamble  of  the  act  of  George,  could  be  tried  as  piracy, 
and  according  to  that  statute,  as  being  high  treason  [and  yet 
the  act  of  King  William  had  particularly  declared  that  they 
might,  and  that  the  offenders  therein  specified  should  be 
deemed  pirates;]  and  then  enacting,  that  in  those  two  in- 
stances, and  also  that  in  case  of  any  other  adhering  to  the 
King's  enemies,  the  parties  mi^ht  be  tried  as  pirates  by  the. 
court  of  Admiralty,  according  to  tliat  statute ;  it  was  substan- 
tially declaring  that  they  should  be  deemed  pirates ;  and  that 
it  was  a  just  construction  in  their  favour  to  allow  them  to  be 
tried  as  such  by  a  jur}*. 

By  sect.  9.  of  the  above  statute  of  W.  3.  it  is  further  en-         $  5. 
acted,  that  "  if  any  (Commander  or  master  of  any  ship,  or  ^^  ^  ^2  W.  3. 

"  any 
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Ch.  X VII.  f  6.  "  any  seaman  or  mariner,   shall,  in  any  place  where  the 
What  it  Much.    «  admiral  hath  jurisdiction,  betray  his  trust,  and  turn  pi- 
Made  perpetual "  rate,  enemy,  or  rebel;  and  piratically  and  feloniously  run 
•by  Stat.  6.  G.  1.  u  ^way  with  his  or  their  ship  or  ships,  or  any  barge,  boat, 
Seamen^isfcrun'^^  Ordnance,   ammunition,  goods,  or  merchandise;  or  yield 
''JhfpTcar'^t%c  "  ^'^^"^•^P  voluntarily  to  any  pirate;  or  shall  bring  any  se- 
F/V^  Main's    *"  ducing  message   from   any  pirate,  enemy,   or  rebel;  or 
rS«  ^^^^  "  consult,  combine,  or  confederate  with,  or  attempt  or  en- 
tariiy  to  piratet.  "  d^avour  to  comipt  any  commander,  master,  officer,  or 
^utlr^^^'"^     "  mariner,  to  yield  up  or  run  away  with  any  ship,  goods, 
Attempting  to     "  ^^  merchandises,  or  turn  pirates,  or  go  over  to  pirates ;  or 
corrupt  crevi,  istc. "  if  any  person  shall  lay  violent  hands  on  his  commander, 

Jruttiugjorct  Off<<«i  i«i«-<-  t-    %    •         .«^ 

ecmmander.  whereby  to  hmder  him  from  fighting  in  defence  of  his 

"  ship  and  goods  committed  to  his  trust  (a);  or  shall  con- 

Stirring  rtvolt.    "  fine  his  master;  or  make  or  endeavour  to  make  a  revolt 

"  in  the  ship;  he  shall  be  adjudged,  deemed  and  taken  to 
"  be  a  pirate,  felon,  and  robber;  and  being  convicted  there- 
**  of  according  to   the  directions    of  this  act,  shall  suflfer 

Post.  *^  death  and  loss  of  lands,  goods^  and  chattels  as  pirates, 

*^  felons,  and  robbers  upon  the  seas  ought  to  suffer." 

A  reward  is  given  to  the  discoverer  of  any  combination 
for  running  away  with  the  ship. 

(a)  This  last  provision  follows  verbatim  a  similar  one  in  the  stat  22  &. 
23  Car.  2.  c.  11.  s.  9.  which  enacts  gpenerallv  that  such  an  offender  shall 
suffer  death  as  a  felon ;  without  specifying  how  he  shall  be  tried.    And 
by  the  same  act,  s.  2.  where  goods  shall  be  laden  on  board  any  Eng'lish 
ship  of  200  tons  and  upwards,  and  mounted  with  16  g^ns  or  more,  if  the 
master  shall  yield  up  such  goods  to  any  Turkish  ships  or  vessels,  or  to 
'  any  pirates,  or  sea  rovers  whatsoever,  without  fiehting;  on  proof  there- 
of'in  the  High  Court  of  Admiralty,  he  shall  be  incapable  of  taking 
charge  of  any  English  ship  as  master  or  commander;   and  if  he  do,  he 
shall  be  imprisoned  by  warrant  from  the  said  court  for  six  months  for 
every  such  oflfence.  And  in  case  the  person  so  taking  the  said  goods  shall 
release,  &c.  the  ship,  shall  pay  to  the  master  any  money  or  goods  in  lieu 
thereof  for  freight  or  other  reward  or  gift;   the  said  goods  or  money  so 
given,  or  the  value  thereof,  as  also  the  master's  part  of  the  ship,  &c.  so 
released,  &c.  out  of  which  the  said  f^foods  were  taken,  shall  be  liable  to 
repair  the  OMmers  of  the  goods  so  delivered  or  taken  by  action  in  the  said 
court;  and  the  damages  to  be  recovered  in  the  manner  there  stated.  By 
8. 4.  if  the  ship  be  of  less  burthen  or  force,  and  the  master  shall  yield  it  to 
such  persons  not  having  at  least  his  double  number  of  g^s,  without 
fighting,  he  shall  be  liable  to  all  the  penalties  in  the  act.   By  s.  7.  mariners 
declining'or  refusing  to  fight  and  defend  the  ship  when  so  commanded  by^ 
the  master,  or  utterinr  any  words  to  discourage  other  manners  from  do- 
ing so,  and  found  g^ty  thereof,  shall  lose  all  their  wages  due,  and  all 
goods  which  they  have  on  board  the  ship,  and  suffer  imprisonment  not 
exceeding  six  months,  and  be  kept  to  huxi  labour  during  such  imprisen- 
raent.    Also  by  that  and  stat.  8  G.  1.  c.  24.  certain  benefits  are  held  out  to 
the  master  and  marijiers  t«  resist  pirates. 

Bv 
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By  Stat.  8  Geo.  1.  c.  24.  s.  1.  "  If  any  commander  or  master  Ch.  xvii.  $  r. 
•*  of  any  ship  or  vessel,  or  any  other  person,  shall  anywise    ^^^^  '*  ^^^' , 
^  trade  with  any  pirate,  by  truck,  barter,  exchange,  or  in         ^7. 
**  any  other  manner,  or  shall  furnish  any  pirate,  felon,  or  8  G.  1.  c.  24. 
**  robber  upon  the  seas  with  any  ammunition,  provision,  or  {J^.  3*0!  2?^.  2a 
*' stores  of  any  kind;  or  shall  fit  out  any  ship  or  vessels.  7. 
"  knowingly  and  with  a  design  to  trade  with  or  supply  or  reMpmSt^y  ^e' 
*'  correspond  with  any  pirate,  felon,  or  robber  on  the  seas ;  with  piraut* 
**  or  if  any  person  shall   an^'wise  consult,   combine,  confe- 
**  derate,  or  correspond  with  any  pirate,  felon,  or  robber  on' 
**  the  seas,  knowing  him  to  be  guilty   of  any  such  piracy, 
•'  felony,  or  robbery;  every  such  offender  shall  be  deemed 
**  and  adjudged  guilty  of  piracy,  felony,  and  robbery:  and 
*'  being  convicted  shall  suffer  death  (by  s.  4.  without  bene- 
^^  fit  of  clergy)  and  loss  of  lands,  goods,  and  chattels,  as  pi- 
/*  rates  upon  the  seas."    And  the  offenders   shall   be   tried 
according  to  the  stat.  28  H.  8.  and  11  &  12  W.  3.    By  s.  2* 
every  vessel  so  fitted  out  to  trade,  &c  with  pirates,  and  the 
goods,  shall  be  forfeited,  half  to  the  crown  and  half  .to  the 

informer. 

« 
And  by  the  same  act,  8  Geo.  !•  (s.  1.)  ^^  In  case  any         $  8* 
"  person  or  persons  belonging  to  any  ship  or  vessel  whatso-  ^*^^'^^h  enwing 

.  11.  11     merchant  *ntpt, 

^^  ever,  upon  meeting  any  merchant  ship  or  vessel  on  the  and  destroying 
*'  hig^  seas,  or  in  any  port,  haven,  or  creek  whatsoever,  shaB^^-       ^ 
*^  forcibly  boai^d  or  enter  into  such  ship  or  vessel,  and  though  s.  1. 
"  they  do  not  seize  or  carry  off  such  ship  or  vessel,  shall 
"  throw  overboard,  or  destroy   any  part   of  the  goods  or 
*'  merchandises  belon^ng  to  such  ship  or  vessel;  the  person 
"  or  persons  guilty  thereof  shall  in  all  respects  be  deemed 
^^  and  punished  as  pirates  as  aforesaid." 

The  burning  or  destroying  of  ships,  against  which  provi-  ^*^  ^*-  }^^' 
sion  is  made  by  the  stat.  1  Amu  st.  2.  c.  9.  and  other  acts, 
will  be  considered  hereafter. 

And  by  stat.  32  Geo.  2.  c.  25.'  s.  12.  (a)  "In  case  any  com-         }  9. 
*'  mander  or  commanders  of  any  private  ship  or  vessel  of  war,  32  G.  2.  c.  25. 
'<  duly  commissioned  by  virtue  of  the  stat.  29  Geo.  2.  c  ^^»  irJ^^  n^eutraP' 
*'  or  this  act,  shall  agree  with  the  commander  or  other  per-  mseU  made. 
"  son  of  or  belonging  to  any  neutral  or  other  ship  or  vesseK"^^* 

(a)  This  act  was  only  to  continue  in  force  dtiring  the  then  war  with 
France.  The  same  clauses  were  re-enacted  by  st.  2  G.  3.  c.  16.  to  continue 
during  the  then  war  witli  Spain.  But  ^.  Whether  still  continuing,  though 
retained  in  the  subsequent  edition  of  the  Statutes  ? 

5  K  "  (except 
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Ch.  XVII.  J  9.  "  (except  those  of  his  majesty's  declared  enemies),  for  the 
What  u  jtuch.  u  ransom  of  any  such  neutral  or  other  ship  Or  vessel,  or  the 
"  cargo  or  any  part  thereof,  after  the  same  has  been  takea 
"'  as  a  prize ;  and  shall,  in  pursuance  of  any  such  agreement 
''  or  agreements,  actually  quit,  feet  at  liberty,  or  discharge 
^^  any  such  prize,  instead  of  bringing  the  same  into  some 
*'  port  of  his  majesty's  dominions;  that  then  every  such  com- 
*'  mander  of  any  such  private  ship  or  vessel  of  war,  who  shall 
^^  so  agree  for  such  ransom,  (except  as  aforesaid,)  and  shall 
^^  quit,  set  at  liberty,  or  discharge  any  such  prize  in  manner 
*'  aforesaid,  shall  be  deemed  and  adjudged  guilty  of  piracy, 
"  felony,  and  robbery ;  and  being  duly  convicted  thereof  in 
^^  manner  before  mentioned,  shall  suffer  death,  loss  of  lands, 
**'  &C.  as  pirates,  felons,  and  robbers  upon  the  seas  ought  to 
"  suffer  according  to  the  laws  now  in  being."  Provided  (s.  13.) 
That  it  shall  be  lawful  for  the  commander  of  any  privat^ 
ship  of  war  upon  the  capture  of  any  neutral  vessel,,  which 
by  any  law  or  treaty  shall  be  liable  only  to  the  forfeiture 
"  of  such  contraband  goods  as  sliall  be  on  board  thereof,  to 
*'  receive  such  goods  fix)m  such  vessel,  in  case  the  com- 
**  mander  thereof  is  willing  to  deliver  them ;  and  the  com- 
**  mander  of  such  private  ship  of  war  may  thereupon  quit, 
"  set  at  liberty,  or  discharge  such  neutral  vessel"  (a),  &c. 
*•*•  and  if  any  person  shall  purioin  or  embezzle  any  such 
Vi.  St.  17  (&  29)  "  contraband  goods  before  condemnation  thereof,  he  shall 
G.  2.  C..S4.  s.  11. «  {jg  subiect  to  such  pains  and  forfeitures  as  are  inflicted  by 

R-ivingtlte  treble  ^^  _  •*  ,   .   .  l       i»  j  \* 

value  of  the  law  upon  persons  purlomrag  or  embezzlmg  goods  out  of 

go.xls  so  embez-  ii  a^y  Captured  ship." 

zled  by  any  ofn-  -^       *  * 

cer,  seaman,  &c. 

2.  As  to  the  Place  where  the  Fact  is  committed* 

§  10.  Lord  Hale  says,  that  before  the  latter  end  of  the  reign  of 

As  to  the  place.   Edw.  3.  the  court  of  K.  B.  not  only  had,  but  exercised,  aeon- 

2  H&ic    13  &c. 

Vide  post.  L  12.   current  jurisdiction  with  the   Admiralty  over  felonies  com- 
mitted upon  the  narrow  seas,  and  on  the  coast,  though  on 

{a)  By  the  stat  22  G.  3.  c.  25.  and  33  G.  3.  c.  ^^.  s.  37,  &c  "  it  shall 
*'  not  be  lawful  for  any  subject  to  ransom  or  to  enter  into  any  contract  or 
**  ajp-eemcnt  for  ransoming  any  ship  or  vessel  belonging  to  any  subject  of 
**  his  majesty,  or  any  merchandise  or  goods  on  board  the  same,  which 
*'  shall  be  capt\ired  by  the  subjects  of  any  state  at  war  with  his  majesty, 
**  or  by  any  persons  committing  hostilities  against  his  majesty's  subjects.'* 
Sect  2.  of  the  first  act  and  s.  o8.  ot  the  last  avoid  all  such  contracts  and 
securities  given  for  the  same;  and  s.  3.  of  the  one  and  39.  of  the  other 
indict  a  penalty  of  500/.  on  any  person  entering  into  such  contract,  to  be 
recovered  by  action  of  debt  by  the  informer.  This  latter  act  expired  with 
the  late  war  witii  France. 

the 


Tiracy.  803 

Ac  high  sea,  being^considered  within  the  realm  of  England,  Ch.  XVII.  $  10. 
diough  out  of  the  bodies  of  counties:  and  the  fact  was  pre-     ^'  ^^  P^^^^' 
sented  and  tried  by  men  of  the  adjacent  counties.     But  it  i  Hawk.  ch.  37. 
is  agreed  on  all  hands  that  the  admiral  never  had  jurisdic- *•  }^' 
tion  in  any  river,  creek,  or  port  within  the  body  of  a  county:  4  iiist.'l37*. 
and  that  the  stat*  of  the  28  H.  8.  c.  15.  extends  not  to  of- 
fences done  in  such  places;  because  they  are  and   always 
were  cognizable  by  the  common  law.     And  the  words  of 
that  statute,  *'  where  the  admiral  pretends  to  have  power," 
&c.  are  i^ot  to  be  extended  to  such  a  pretence  as  is  without 
any  right  at  all:  and  the  first  statute  which  gave  the  admiral 
concurrent  jurisdiction  in  any  river  or  creek  within  the  land  ^^^^  ^j^  ^^^ 
was  the  15  Ric.  2.  c.  3.  concerning  the  death  or  mayhem  of  micide,  s.  132. 
a  man;  which  has  been  considered  in  another  place.  P"  '^^' 

But  it  seems  that  the  only  question  of  jurisdiction  gene-  Vide  1  Hawk, 
rally  considered  at  this  day  upon  the  statute  28  H.  8.  c.  15.  *^^-  ^^*  *'  ^^* 
is,  Whether  the  fact  happened  at  any  place  within  the  body 
of  a  county?  in  which  case  the  trial  must  be  had  before  the 
ordinary  jurisdiction;  for  then  it  does  not  fall  within  the 
mischief  or  purview  of  the  act.   And  the  stat.  1 1  &  12  W.  3. 3  Inst.  113. 
c.  7.  and  32  Geo.  2.  c.  25.  seem  to  be  legislative  interpreta- 
tions of  the  first  mentioned  statute,  being  passed  in  pari 
materia  and  widi  reference  to  it:  and  these  last  are  confined 
to  any  place  -where  the  admiral  has  jurisdiction;  which  as  1 4  Inst.  137- 
have  before  shewn  cannot  be  within  the  body  of  a  county, 
unless  by  positive  statute. 

The  only  difficulty  which  ever  occurs  is  with  respect  to 
what  shall  be  considered  as  the  line  of  demarcation  between 
the  county  and  the  high  sea*     Upon  the  open  sea-shore  it  is 
past  dispute  that  the  common  law  and  the  admiralty  have  2  Hale,  17. 
alternate  jurisdiction  between  high  and  low  water  mark.  ^  „  ^^i^^^ll  m 
But  in  harbours  or  below  the  bridges  in  great  rivers  near  the  s.  14 
sea,  which  are  partly  inclosed  by  the  land,  the  question  \s}^^^'^^^'^^' 
often  more  a  matter  of  fact  than  of  law,  and  determinable  Solegwd, 
by  local  evidence.     There  are,  however,  some  general  rules  -A.ndr.  232. 
laid  down  upon  this  point,  which  it  would  be  improper  al- 
together to  omit.    It  is  plain  that  the  admiral  can  have  no  3  Inst.  113. 
jurisdiction  in  any  rivers  or  arms  or  creeks  of  the  sea  within  ^  ^*wk.  ch.37  . 
the  bodies  of  counties,  though  within  the  flux  and  reflux  of 
the  tide:  except  in  the  particular  instances  before  shewn, 
of  mayhem  and  homicide  done  in  great  rivers  beneath  the 
bridges  near  the  sea  i  which  depend  on  the  stat.  15  Ric.  2. 

c.  3. 
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Ch.  XVII.  $  10.  c»  3*     In  general,  it  is  said  that  such  parts  of  the  rivers^ 

Jt  to  place,     arms,  or  creeks,  are  deemed  to  be  within  the  bodies  of  coun- 

2  Hale,  16.54.     tics^where  persons  can  see  from  one  side  to  the  other*  Ld.  Hale, 

4  Inst  141.        jji  his  treatise  De  Jure  Maris,  says,  "  That  arm  or  branch  of 

13  Co.  52.  .         ...  7/7 

Hargrave's        ^^  sea  which  lies  within  the  ^Jn/c^*  ^^rrar,  where  aiman  may 

Tracts,  p.  10.     r^o^^/w^/y  discern  between  shore  and  shore,  is,  or, at  least  may 

2  Hawk.  ch.  9.  be,  within  tlie  body  of  a  county."  Hawkins,  however,  con- 
13  Co.  52.         aiders  the  line  more  accurately  confined  by  other  authorities 

3  Roll.  Abr.  169.  to  such  parts  of  the  sea  where  a  man  standing  on  the  side  of 

399  4  lnst!'l40  '^  ^*^^  ^^V  *^^ ivhat  is  done  on  the  other ^  and  the  reason  as- 
12  Co.  81.         signed  by  Lord  Coke  in  the  Admiralty  case  in  support  of  the 

county  coroner^s  jurisdiction,  where  a  man  is  killed  in  such 
places,  because  that  the  cowUy  may  well  kiiow  itj  seems  rather 
to  support  the  more  limited  construction.  But,  at  least  where 
there  is  any  doubt,  the  jurisdiction  of  the  common  law  ought 
to  have  the  preference* 

3.  Of  Principals  and  Accessaries* 

$  11*  As  piracy  was  no  felony  by  the  common  law,   nor  made 

Fnndpalt  and    ^^  generally  by  any  statute,  whereby  all  those  would  inci- 

1  Hawk.  ch.  37-  dentally  have  been  made  accessaries  in  the  like  cases  in 
^  ^'  which  they  would  have  been  such  at  common  law ;  and  as 
3  Inst.  1J2:        they  were  neidier  included  by  express  words  nor  by  con- 
struction in  the  stat.  23  H.  8.  c.  15.  they  remained  as  they 

2  Hale  17.  were  before  triable  by  die  civil  law  only  if  their  offence 
Vide  MS.  Sum.  ^ere  committed  on  the  sea;  but  if  on  the  land,  by  no  law 
11  &  12  W.  3.  ^^1*  *^  ®^^'  11  &  12  W.  3.  c.  7.  By  sect.  10.  of  which  it  is 
c.  7. 1. 10.  enacted,  ^  That  every  person  whatsoever  who  shall  either  on 

^^  the  land  or  on  the  seas,  knowingly  or  wittingly,  set  forth  any 
^'  pirate;  or  aid  and  assist,  or  maintain,  procure,  command, 
^^  counsel,  or  advise  any  person  or  persons  to  do  or  commit 
^^  any  piracies  or  robberies  upon  the  seas;  and  such  person 
^^  or  persons  shall  thereupon  do  or  commit  any  such  piracy 
"  or  robbery ;  then  every  such  person  shall  be  and  are  here* 
^<  by  declared  and  shall  be  deemed  and  adjudged  to  be  ac- 
((  cessary  to  such  piracy  and  robbery  done  and  committed. 
"  And  further,  that  after  any  piracy  or  robbery  is  or  shall 
"  be  committed  by  any  pirate  or  robber  whatsoever,  every 
"  person  and  persons  who,  knowing  that  such  pirate  -t)r 
"  robber  has  done  or  committed  such  piracy  and  robber)', 
**  shall  on  land  or  upon  sea  receive,  entertain,  or  conceal 
'^  any  such  pirate  or  robber;  or  receive  or  take  into  his 

"  custody 
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tf  custody  any  ship,  vessel,  goods,  or  chattels  which  have  Ch.  XVlL  $  11. 

**  been  by  any  such  pirate  or  robber  piratically  and  feloni-  PrindpaU  and 

*<  ously  taken ;   shall  be  and  are  hereby  likewise  declared,  ' 

^  deemed,  and  adjudged  to  be  accessaries  to  such  piracy  and 

^  robbery."    And  then  it  directs,  that  ^^  all  such  accessaries 

^^  shall  be  inquired  of,  tried,  &c.  and  adjudged  after  the  course 

^  of  the  common  law,  according  to  the  stat*  28  H.  8.  as  the 

^  principals  of  such  piracies  and  robberies  may  and  ought  to 

^  be,  and  no  otherwise:  and  being  thereupon  attainted  shall 

^  suffer  death  and  loss  of  lands,  goods,  and  chattels,  in  like 

^^  manner  as  such  principals,  according  to  the  stat.  28  H*  8. 

^^  which  is  thereby  declared  to  continue  in  full  force*'' 

But  all  persons  made  accessaries  by  this  statute  are  by  the 
Stat*  8  Geo.  1.  c.  24.  declared  to  be  principal  pirates,  felons,  8  G.  l.  c.  24. 
and  robbers,  and  are  to  be  tried  as  such  accordingly.  ^'^  P®'*-  *•  ^*' 

4.  Of  the  Indictment  and  Evidence. 

The  indictment  for  this  offence  must  allege  the  fact  upon        $  12. 
the  sea  to  have  been  committed  within  the  jurisdiction  of  the  IntUetment  and 
Admiralty,  and  lay  it  to  be  done  feloniously  and  piratically,  i  Hawk.  ch.  3r 
And  if  it   turn  out  that  the  goods  were  taken  any  where  ^  ^  ^^* 
within  the  body  of  a  county,  the  commissioners  under  the 
statute  of  Hen.  8.  can  have  no  jurisdiction  to  inquire  of  it. 
As,  on  the  other  hand,  if  the  goods  were  taken  at  sea,  and  3  Inst  113. 
afterwards  brought  on  shore,  the  offender  cannot  be  indicted 
as  for  a  larceny  in  that  county   into  which   they  were  car- 
ried: because  the  original  felony  was  no  taking  whereof  the 
common  law  takes  cognizance.    Lord  Hale  indeed  thinks  1  Hale,  355. 
that  an  indictment  of  piracy  before  such  comsiissioners  may  ^  **  ®*  ^^»  ^^' 
be  formed   as  an  indictment  of  robbery   at  common   law, 
namely,  vi  et  armis  et  felonice,  &c.;   for  that  piracy  upon 
the  statute  is  robbeiy ;  and  that  offenders  have  been  indicted.  Ante,  802. 
convicted,  and  executed  for  it  in  the  King's  Bench  as  for  a 
robbery.    But  however  this  might  have  been  formerly,  there 
appears  to  be  no  instance  of  any  such  proceeding  for  several 
centuries:  and  the  boundary  line  between  the  two  jurisdic- 
tions  seems   now  sujBSciendy  settled  in  the  manner  before 
described. 


5.  Of 
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Ch.  XVII.  $  13.  s.  Of  the  Trial  and  Judgment. 

'^mmt"!"  ^  By  the  stat.  28  H.  8.  c.  15.  it  is  enacted,  "  That  all  trea- 
— — "— — ^—  "  sons,  felonies,  robberies,  murders,  and  confederacies  com- 
st  t  28  H  a  "  mitted  in  or  upon  the  sea,  or  in  any  other  haven,  river, 
c.  15.  "  creek,    or  place,   where  the  admiral   has   or   pretends  to 

' '2!  ^^  ^^  ^  "  ^^^^  power,  authority,  or  jurisdiction,  shall  be  inquired. 
For  the  trial  of  ^^  tried,  heard,  determined,  and  judged  in  such  shires  and 
forei^treasoiis,  u  places  in  the  realm  as  shaU  be  limited  by  the  Icing's  com- 

"  mission  or  commissions  to  be  directed  for  the  same  in  like 
^^  form  and  condition  as  if  any  such  offences  had  been  com- 
*'  mitted  or  done  in  or  upon  the  land.  And  such  commis- 
**  sions  shall  be  had  under  the  great  seal,  directed  to  the 
*'  admiral  or  his  lieutenant,  deputy  and  deputies,  and  to 
**  three  or  four  such  other  substantial  persons  as  shall  be 
*'  named  or  appointed  by  the  Lord  Chancellor  of  England, 
**•  to  hear  and  determine  such  offences  after  the  common 
"  course  of  the  law  of  this  realm  used  for  treasons,  felonies, 
*'  murders,  robberies,  &c.  done  and  committed  upon  the  land 
"  within  this  realm." 
Ante,  p.  794.  How   the    court    iS    constituted    I   have   before   shewn. 

And  by  section  2.  "  such  persons  to  whom  such  commis- 
^^  sion  shall  be  directed,  or  four  of  them  at  least,  shall  have 
**  full  power  and  authority  to  inquire  of  such  offences  by 
^^  the  oaths  of  12  good  and  lawful  inhabitants  in  the  shire 
^  limited  in  their  commission  in  such  like  manner  and  form 
^*  as  if  such  offences  had  been  committed  upon  the  land 
"  within  the  same  shire.  And  that  every  indictment  found 
*'  and  presented  before  such  commissioners  for  any  treasons, 
"  felonies,  robberies,  murders,  manslaughters,  or  such  other 
"  offences,  being  committed  upon  the  seats  or  in  any  other 
"  haven,  river,  or  creek,  shall  be  good  and  effectual  in 
*'  law.  And  if  any  person  happen  to  be  indicted  for  any 
*'  such  offence  done  upon  the  seas  or  in  any  other  place 
"  above  limited,  that  then  such  order,  process,  judgment, 
^^  and  execution  shall  be  had,  &c.  as  against  traitors,  felons, 
"  &c.  for  treason,  felony,  &c.  done  upon  the  land,  as  by 
*'  law  is  accustomed.  And  that  the  trial  of  such  offences, 
"  if  denied  by  the  offenders,  shall  be  had  by  12  lawful  men 
'  "  inhabiting  in  the  shire  within  such  commission  which 
"  shall  be  directed  as  aforesaid*    And  no  challenge  to  be 

^*  had 
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"had  for  the  hundred.    And  such  as  shaD  be  convict  ofCh.  xvn.  513. 
•'  any  such  offence  by  verdict,  confession,  or  process  by  au-  '^'"^"^  ^^  i^^' 
*<  thority  of  any  such  commission,  shall  have  and  suiler  such  ..^....— .....^ 
*^  pains  of  death,  loss  of  lands,   goods,  and  chattels  as   if 
*^  they  had  been  attainted  and  convicted  of  such  ofience  done 
*^  upon  the  land,  and  (by  s.  3.)  shall  be  excluded  from  the 
«  benefit  of  clergy." 

At  a  session  of  Admiralty  under  a  commission  by  virtue  of  Rex  r.  Snape 
the  Stat.  28  H.  8.  c  15.  Snape  and  Aires  had  two  indict- '^^^  r^^*'  Y.** 
ments  found  against  them;  one  was  general,  for  maliciously  1702. 
burning  a  ship  called  the  Cloudesly  Galley;  which  was  done  ^^"  ^^-^'  " 
to  defraud  the  insurers:  and  this  the  civilians  said  was  a  ^ca- 
pital offence  by  their  law:  the  other  indictment  was  founded 
upon  the  stat*  22  &  23  Car.  2.  c.  11.  which  makes  such 
offence  felony;  but  does  not  direct  how  it  shall  be  tried. 
But  Tracy  and  Powell  Js.,  who  were  present,  doubted  if 
either  of  the  indictments  could  be  tried  by  the  commission- 
ers: and  upon  a  subsequent  conference  of  the  Judges,  met  to 
consider  this  matter.  Holt  C.  J.  Ward  C.  B.  and  others  were 
of  opinion,  as  to  the  first  indictment,  that  the  stat.  28  H.  8. 
c  15*  extends  only  to  such  offences  as  would  be  felony  if 
tx>mmitted  upon  land.  Powell  J.  was  of  a  different  opinion, 
to  which  Tracy  J.  inclined.  Upon  the  other  indictment 
Holt  C.  J.  and  Tracy  J.  thought  that  this  was  triable  under  the  • 
commission,  and  that  the  stat.  28  H.  8.  extended  to  the  trial 
of  an  offence  made  felony  by  a  subsequent  statute:  but  the 
other  Judges  being  of  a  different  opinion,  it  was  agreed  that 
it  was  not  proper  to  try  the  prisoners  upon  either  of  the  in- 
dictments. The  particular  doubt,  however,  in  that  case  is 
cleared  up  by  the  stat.  1  Ann.  st.  2.  c.  9.  s.  4.;  and  to  obviate 
the  like  doubt  particular  provision  has  been  made  in  other 
statutes  relative  to  the  trial  of  other  offences  committed  at 
sea. 

But  doubts  having  arisen.  Whether  the  stat.  of  Hen.  8.  r/d^  2  Hale,  36a 
had  not  taken  away  the  jurisdiction  of  the  admiral  in  the 
trial  of  these  offences?  the  stat.   11  &  12  W.  3.  c.  7.  s.  1. 11  &12  w.  3. 
firovides  "  that  aU  piracies,  felonies,  and  robberies   commit- c-^-  «•  ^• 
"  ted  in  or  upon  the  sea,  or  in  any  haven,  river,  creek,  or  bJTe^G^ Ta  19. 
**  place  where  the  admiral  has  jurisdiction,  &c.  may  be  exa- T^^i^stat. directs 
"  mined,  inquired  of,  tried,  heard,  and  determined  in  any  court* oradml- 
**  place  at  sea  ,or  upon  the  land   in  any  of  his   majesty's  ""^^ty  abroad  au- 
*'  islands,  planutions,  colonies,  dominions,  forts,  or   facto-  pirate  sthair^ 

'*  ries,  assembled  and 
proceed. 
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Ch.xvil.  513."  lies,  to  be  aj^inted  for  that  purpose  by  the  king's  com- 
Trtal  and  judg'U  mission  under  the  great  seal,  or  die  seal  of  the  Admindty, 
— — —  **  directed  to  any  of  the  admirals,  &c.  and  such  other  per- 
L«1fe?c^  fr*  "  ^^  ^  Ws  majesty  shall  think  fit,  who  shaU  have  power 
243.andMolloy,^^  joindy  or  severally  to  commit,  by  ¥rarrant  under  the  hand 

li^where  cap^'  "  ^^  ^^  ®^  ^^"^  ^^  ^^  ^^^  ^^  them,  to  safe  custody,  any 
ton  of  pirates    ^^  person  agaSast  whom  information  of  piracy,  robbery,  or 

jttfticcra t^m. "  ^^^^y  ^P^^  *^  ^^  s^^  ^  8*^^^  W^  oa*-  (which  oath 
,  *^  they  or  one  of  diem  shall  have  power  and  are  required  to 

*^  administer),  and  to  call  and  assemble  a  court  of  Admi- 
"  ralty  on  shipboard  or  upon  the  land,  as  occasion  may  re- 
<^  quire,  which  court  shall  consist  of  seven  persons  at  least.'* 
And  they  shall  proceed  in  the  trial  of  such  offenders  in  man- 
ner as  set  forth  in  the  statute;  and  s*  10.  declares  that  the 
Stat.  28  H.  8.  c.  15.  shall  continue  in  full  force,  any  diing  in 
the  present  act  contained  to  the  contrary  notwithstanding* 
Vi,  ttite,  8.  4.  6.  This  was  calculated  to  save  the  trouble,  expence,  and  de- 
^^7^  ^^8^  ^    '^y  °^  bringing  offenders  from  remote  places  abroad  to  be 

tried  in  England. 

The  same  statute,  after  setting  fonh  (s.  8.)  that  subjects 

committing  piracies  on  other  subjects  under  colour  of  foreign 

commissions  shall  be  adjudged  pirates,  felons,  and  robbers^      ' 

directs  that  on  conviction  according  to  the  same  act,  or  die 

*        said  statute  of  Hen.  8.  they  shall  suffer  death  and  forfeiture 

of  lands  and  goods.  The  same  punishment  is  inflicted  on 

all  such  as  are  directed  to  be  adjudged  pirates  by  the  9th 

section  on  conviction,  according  to  the  directions  of  the  same 

act. 

4  G.  1.  c.  11.  By  8t^^  ^  Geo.  I.e.  11.  s.  7.  (a)  "  All  and  every  person  of 

••  ^  "  persons  who  shaD  commit  any  offence  for  which  they  ought 

"  to  be  adjudged  pirates,  felons,  and  robbers  by  stat.   1 1  & 

"12  W.  3.  may  be  tried  and  judged  for  every  such  oilence 

**  according  to  the  form  directed  by  the  stat.  28  H.  8.,  and 

"  shall  be  excluded  from  their  clergy.''  1 

8  G.  1.  c.  24. 8. 1.      And  again,  such  as  are  declared  pirates  by  st.  8  G.  1.  c  24. 

made  perpetual  g.  1.  are  directed  to  be  "  tried,  &c.   according  to  the  stat. 

c^'aa^'.  r         "  28  H.  8.  c.  1 1.  and  1 1  &  12  W.  3.  and  being  convicted  shaU 

Ante,  ((  suffer  such  pains  of  death,  loss  of  lands,  goods,  and  chat- 

"  tels,  as  pirates,  felons,  and  robbers  on  the  seas  ought  to 

(a)  By  s.  8.  the  act  is  not  to  extend  to  such  as  are  convicted  or  attainted 
in  Scotland;  but  bv  s.  9.  it  is  to  extend  to  all  the  King's  dominions  ir 
AiAerica. 

"  suffer." 
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*•  suffer."     And  all  offenders  under  the  act  are  (by  s.  4.)  Cb.  XVii.  $  13. 
excluded  clergy.  ^'•'^^  andjudg^ 

By  Stat.  18  Geo.  2.  c.  30.  the  offenders  therein  mentioned '- 

•*  may  be  tried  as  pirates,  felons,  and  robbei?5  in  the  said  Jf^^^^^s  5.*^' 

*'  court  of  Admiralty,  on  shipboard,  or  upon  >the  land,  in 

*^  the  same  manner  as  persons  guilty  of  piracy,  felony,  and 

«  robbery  are  by  the  stat.  11  &  12  W.  3.  C.  7.  directed  to  be 

^^  tried ;  and  on  conviction  shall  suffer  death  and  loss  of  lands, 

**  &c.  as  any  other  pirates,  felons,  and  robberaought  to  suffer       \   ^         * 

**  by  virtue  of  the  stat.  11  &  12  W.  3.  or  ai^othe/act." 

Those  who  were  deemed  pirates  by  the  stat.  32  Geo.  2.  Ante,  s.  9. 
€•  25.  are  on  conviction  to  suffer  death  and  loss  of  lands, 
goods,  and  chattels  as  pirates,  &c.  according  to  the  laws 
then  in  being. 

In  regard  to  the  trial  of  accessaries,  the  stat.  11  &  12  W.  3.         $  14« 
c.  7.  before  referred  to,  after  setting  forth  who  should  be  '^^!'^  ofacces- 
adjudged  accessaries  to  piracy,  enacts,  ^^  That  such  acces-ii8cl2  W.  3. 
saries  shall  and  may  be  inquired  of,  tried,  heard,  determined,  ^  ^' *'  ^^* 
and  adjudged,  after  the  common  course  of  the  laws  of  this 
Jand,  according  to  the  stat.  28  H.  8.  c.  15.  as  the  principals 
of  such  piracies  and  robberies,  may  and  ought  to  be,  and  no 
otherwise ;  and  being  thereupon  attainted,  shall  suffer  such 
pains  of  death,  loss  of  lands,  goods,  and  chattels,  and  in  like 
manner  as  the  principals  of  such  piracies,  robberies,  and  fe- 
lonies ought  to  suffer,  according  to  the  said  stat.  28  H.  8. 
which  is  hereby  declared  to  be  in  full  force ;  any  thing  in 
this  act  to  the  contrary  notwithstanding."     But  the  stat,  8  G.  1.  c.  24, 
8  Geo.  1.  c.  24.  s.  3.  recitincr  that "  whereas  the^e  are  some  *;  ^• 

.  r       1    .      .  1  Acccsaarie*  maif 

*' defects  m  the  laws  for  bnngmg  persons  who  are  slcccs^u  tried  as  princi- 
*'  saries  to  piracy  and  robbery  upon  the  seas  to  condign  pu-^^^*- 
♦*  nishment,  if  the  principal  who  committed  such  piracy  or 
•'  robbery  is  not  or  cannot  be  apprehended  and  brought  to 
*'  justice ;  enacts,  that  all  person  or  persons  whatsoever  who 
by  stat.  1 1  &  12  W.  3.  are  declared  to  be  accessary  or  ac- 
cessaries to  any  piracy  or  robbery  therein  mentioned,  are 
"  hereby  declared  to  be  principal  pirates,  felons,  and  rob- 
'^  bers,  and  shall  and  may  be  inquired  of,  heard,  deter- 
**  mined,  and  adjudged  in  the  same  manner  as  persons 
*'  guilty  of  piracy  and  robbery  may,  according  to  that  sta- 
**  tute,  and  being  thereupon  attainted  and  convicted,  shall 

5  L  '*  suffer 
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Ch.  XVII.  §  14. "  suffer  death  and  low  of  lands,  &c.  in  like  manner  as  pi^- 
Trial  andjudg^  ci  ^j^^^s  and  robbers  ought  by  the  said  act  to  suffer/'    And 

'         by  s.  4,  "  all  such  offenders  arc  excluded  the  benefit  of 

^'  clerg\'." 
Scadding'scase,     On  return  to  an  habeas  corpus,  in  the  case  of  one  Scad- 
Yclv.  134.  di"g?  who  had  been  committed  to  the  Marshalsea  by  the 

and  vi:e  Cro.     court  of  Admiralty,  the  cause  appeared  to  be  for  aiding  and 

abetting  one  Exon,  who  was  indicted  for  piracy,  to  escape 
\    "  ',   ^      out  of  prison^,  whereupon  all  the  court  held  that  though  the 

fact  were  committed  by  Scadding  within  the  body  of  the 
county,  yet  because  it  depended  on  the  piracy  committed  by 
Exon,  of  which  the  temporal  judges  had  no  cognizance,  and 
was  as  it  were  an  accessorial  offence  to  the  first  piracy,  which 
was  determinable  by  the  admiral,  they  remanded  the  pri- 
13  Co.  S2.  soner.    And  it  was  soon  after  fully  settled  in  the  Admiralty 

case,  that  one  who  knowingly  receives  and  abets  a* pirate 
within  the  body  of  a  county  was  not  triable  by  the  common 
law,  the  original  offence  being  cognizable  alone  by  another 
jurisdiction. 

i  15.  Clergy  being  expressly  taken  away  in  case  of  piracy  by 

Clergy.        the  stat.  28  H.  8.  c.  15.  is  not  restored  by  the  stat.  1  Ed.  6. 

12  Hale,'369,3ro.  ^^  12.  for  no  clergy  was  allowable  for  this  offence  at  common 

"3  Inst  111.         law  before  theJl  H.  8.  and  consequently  it  is  not  touched  by 

the  stat.  of  Ed.  6.(a)  But  even  if  clergy  were  first  taken  away 
from  it  by  stat.  28  H.  8.  c.  15.  yet  as  the  stat.  1  Ed.  6. 
restores  it  only  in  "  all  other  cases  o(  felony ^^  than  those 
therein  mentioned;  and  as  piracy  is  not  felony,  nor  noticed 
as  such  by  the  common  law,  the  stat.  28  H.  8.  still  remains 
in  force  as  to  that  offence :  although  in  other  respects  as  to 
felonies  committed  upon  the  high  sea,  in  which  clergy  was 
restored  by  the  stat«  1  Ed.  6.  if  committed  upon  the  land, 
the  party  shsdl  have  the  same  benefit,  though  the  proceeding 
be  upon  the  statute  28  H.  8. ;  and  therefore  with  regard  to 
oil  other  offences  than  piracy  (which  includes  all  acts  made 
piracy  by  subsequent  statutes^  and  thereby  ousted  of  clergy)j 

{a)  Vide  2  Hawk.  ch.  33.  ».41.  which  distinfruishei  between  such  pira- 
cies as  are  committed  on  the  high  sea  and  those  committed  in  creeks 
and  rivers  within  the  body  of  a  county,  the  latter  of  which  he  thinks 
within  the  restoring  clause  of  the  stat  1  Ed.  6.  which  distinction  he  inti- 
Tnates  will  reconcile  11  Rep.  <3L  b.  with  the  otlier  authorities. 

triable 
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triable  by  the  special  commissioners  under  tjiat  statute,  in  as  Ch.  xvil.  $  15. 

much   as  the  marine  law   does  not  allow  of  clergy  in  any        Clergy. 

case,  if  it  appeared  upon  the  evidence  that  the  fact  would,  Post.  28a 

if  done  upon  land,  have  amounted  to  no  more  than  felony  ^  ^^'  ^"™'  ^^^' 

within  clergy,  the  practice  till  of  kte  was  for  &e  Judges,  in 

favour  of  life,  to  direct  the  juiy  to  acquit  the  prisoner.    But 

now  this  is  otherwise  ordered  by  the  stat.  39  Geo.  3.  c*  37. 39  G.  3.  c.  3r 

which,  reciting  the  stat.  28  H.  8.  c.  15.,  and  the  oiFences  . 

thereby  directed  to  be  tried  under  tjie  King's  commission, 

and  that  it  would  be  ^  expedient  to  declare  that  other  of* 

fences  conunitted  on  the  seas  may  be  inquired  of,  tried,  and 

determined,  in  like  manner,"  "  enacts  and  declares,  jthat  all 

**  and  every  oflfence  and  offences,  which  after  the  passing  of 

•*  the  act, (10th  of  May  1799)  shall  be  committed  upon  the 

"  high  seas,  out  of  the  body  of  any  county  of  this  realm, 

•*  shall  be,    and  are  hereby  declared  to  be,  offences  of  the 

"  same  nature  respectively,  and  to  be  liable  to  the  same  pu- 

**  nishments   respectively,   as  if  they  had   been  committed 

^  upon  the  shore;    and  shall  be  inquired  of,   heard,   tried, 

"  and   determined   and   adiudged   in  the  same  manner   as  ^ide  ante,  218. 

"  treasons,  felonies,  murders,  and  confederacies  are'  directed  ^]  ^  "^'"*^*°®^ 

^  to  be  by  the  same  act." 

The  stat.  32  Geo.  2.  c.  25.  s.  20.  "  for  the  more  speedy        $  16. 
bringing  of  offenders  to  justice,"  &c  enacts,  that  "  a  session  Trial,  when  and 
"  of  oyer  and  terminer  and  gaol  delivery  for  the  trial  of  of-  ^/^^  ante,  s.  9. 
"  fences  committed  upon  the  high  seas,  within  the  jmsdic-no^<^- « 
<^  tion  of  the  Admiralty  of  England,  shall  be  holden  twice  at 
*^  least  in  every  year,  viz.  in  March  and  October  at  the  Old 
<^  Bailey,  (except  when  the  sessions  of  oyer  and  terminer  and 
^^  gaol  delivery  for  London  and  Middlesex  ahall  be  there 
^^  holden;)  or  in  such  other  places  in  England  as  the  lord 
^  high  admiral,  &c.  shall,  in  writing  under  his  hand,  directed 
"  to  the  Judge  of  the  court  of  Admiralty,  appoint." 

By  s.  21.  any  of  the  commissioners  named  for  the  Ume  CbmnUtsioMr^ 
being,  and  every  justice  of  peace  within  England,  are  em-  «"^.;«*"<^".  </ 

,  t       •    r  •  r       •  •  ••  peace  to  ttnee  tit- 

powered  to  take  informations  ox  witnesses  m  writing  upon  formations  of 
oath,  touching  any  piracy,  felony,  or  robbery  done  upon  the  «"*'»«*«»  .""^ 
sea,  &c.  or  place  where  the  admiral  has  jurisdiction;    and,  rfc/r  ante, «.  9. 
by  warrant  under  his  hand  and  seal,  to  cause  the  parties  ac-'*^^^  ^■ 
cused  to  be  apprehended  and  committed  to  the  gaol  of  the 

cotmt^ 
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Ch.  XVII.  $  16.  county  or  place  where  the  information  shall  be  taken,  till 
Trig/,  istc.  discharged  by  diie  course  of  law.  And  by  s.  22.  such  corn*- 
missioner  or  justice  may  oblige  every  person,  whom  he  shall 
judge  necessary,  to  prosecute  and  give  evidence  against  die 
party  so  committed,  to  enter  into  recognizance  in  a  sufficient 
penalty  to  appear  at  the  then  next  session  of  oyer  and  ter- 
miner and  gaol  delivery  to  be  held  for  the  jurisdiction  of  the 
admiralty  of  England,  there  to  prosecute  and  give  evidence 
&c. ;  and  he  may  conynit  any  person  refusing  to  enter  into 
such  recognizance  until  such  next  sessions,  or  till  he  shall 
enter  into  such  recognizance:  and  such  recognizance  shall 
be  returned  to  the  register  of  the  court  of  Admiralty. 

Finding  bill.  '^  prosccutions  of  this  sort,  the  indictment  is  fii^t  found 

4  Blac.Com.269.  by  a  grand  jury  of  12  men,  and  afterwards  tried  by  another 
3  Inst  114.       j^^^  ^   ^^  common   law.    The  stat.  28  H,  8.  c.  15.  and 

odier  statutes  declare,  that  ^  the  offence  shall  be  heard  and 
<^  determined  after  the  common  course  of  law  used  for  fe- 
<^  lonies  and  robberies  upon  the  land,"  and  that  there  shall 
be  no  challenge  for  the  want  of  himdredors. 
Standing  mutt.        ^^  ^^^  setded  that  an  offender  standing  mute  on  an  ar- 
1  Hawk.  ch.  37-  raignment  under  the  statute  28  H.  8.  should  have  judgment 
3  liist.  1J4.        of  pain,  forte  et  dure^  the  offepce  being  jo  be  heard  and  de- 
termined after  the  common  course  of  the  Unvy  &c.  But  now  by 

12  G.  3.  c.  20.     ^^  ®**^  ^^  ^^®'  ^'  ^*  ^^*  "  ^  *^^y  Person,  being  arraigned 

^^  on  any  indictment  for  piracy,  shall,  upon  such  arraign- 
''  ment,  stand  mute,  or  will  not  direcdy  answer  to  the  pi- 
^^  racy,  he  shall  be  convicted  of  the  same;  and  the  courts 
^^  before  whom  he  shall  be  so  arraigned,  shall  thereupon 
^*-  award  judgment  and  execution  against  such  person  in  the 
*^  same  maimer  (and  attended  with  the  same  consequences) 
"  as  if  he  had  been  convicted,  by  verdict  or  confession,'  of 
"  such  piracy."  This,  by  s.  2.,  shall  extend  to  the  colonies 

5  MS.  Sum.  286.  ^^id  plantations  in  America.  And  such  is  the  course  of  pro- 

ceeding under  the  commission. 
Fonn  ofjudg'  Since  the  stat.  of  treasons  25  Ed.  3.  the  same  judgment 
THaie  100  ^®  given  in  piracy  as  in  other  cases  of  felony;  though  before 
3  Inst.'lis.  that,  it  was  (in  the  case  of  a  subject,)  to  be  drawn  and 
1  Hawk.  ell.  sr  hanged,  as  for  petit  treason*  And  a  forfeiture  is  mcurred 
Forfeiture.         of  lands  and  goods.' 

Tiue  ante,  8,  3. 
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Distinction  between  Cheats  and  Larceny.  *        ^  1. 

1.  Cheats  at  Common  Lav).  -  -         §  2, 

Are  either  Frauds  relating  to  some  Matter  of  puhUc 
Concern ;  or  in  regard  to  private  Concerns,  such  as 
are  effected  |)y  Conspiracy  ^  Forgery  y  or  false  Tokens^ 
calculated  to  deceive  the  Public  in  general,  ib. 
But  defrauding  one  in  a  private  contract,  by  falsely  af- 
firming a  Thing  to  be  of  a  superior  Quantity  or 
Quality  than  it  is,  not  indictable,    ib. 

Nor  giving  the  Party's  own  Order  in  Writing  (of  no 
Value)  for  Payment  of  Money:  nor  putting  his  own 
Mark  on  Goods:  these  resolving  themselves  into  no 
more  than  his  own  Assertion,    ib* 

But  cheating  by  means  of  false  pubtic  Tokens  or  Marks 
indictable.  •  -  -  -  $  3. 

As  by  false  Weights  or  Measures:  selling  Cloth  marked 
with  a  counterfeit  Alneager's  Seal;  or  other  known 
general  Mark  in  the  Trade,    ib. 

So  playing  with  false  Dice,  &c. 

So  Cheats  committed  in  Matters  of  public  Concern^ 

As  doing  judicial  Acts  in  the  Names  of  others,    ib. 

Supplying  Prisoners  of  War  with  unwholesome  Food# 
ib. 

Obtaining  the  King's  Bounty,  under  Pretence  of  en- 
listing as  a  Soldier,  by  an  Apprentice  liable  to  be  re- 
claimed by  his  Master,     ib. 

Private  Cheats  effected  by  Conspiracy  or  Forgery  in- 
dictable. -  -  -  -  }  5. 

As  conspiring  to  suppress  a  Will;  to  read  over  a  Deed 
wrongly  which  was  about  to  be  executed;  to  run  a 

collusive 
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icollusive  Race  to  cheat  a  third  Person;  for  pretend* 
ing  to  be  the  one  a  Wine  Merchant,  the  other  a 
Broker,  and  bartering  pretended  Wine  for  other 
Goods.  -  -  -  -        -        §  5. 

Pretending  to  be  and  obtaining  Credit  as  a  Merchant 
by  Means  of  forged  hetttrs  and  Commissions.     $  6. 

But  Forgery  not  indictable  as  a  Cheat  without  actual 
Prejudice  ensuing,     ib. 

II.  By  Statute.        -         -         -         -        -         }  7. 

1.  By  Stat.  33  H.  8.  c.  1.  falsely  and  deceitfully  ob- 
taining  Money^    Goodsy   &c.    or  other  l^iing^    by 
Colour  and  Means  of  any  privy  Token  or  counterfrit 
Letter  jn  other  Merits  Names j  &c.  punishable  by  Im». 
prisonment,  Pillory,  or  other  corporal  Pain.     ib. 

What  are  to  be  defined  Tokens  within  the  Statute,    ib. 

^.  By  Stat.  30  Geo.  2.  c.  24.  Persons  knowingly  and 
designedly  by  foilse  FreteTice  ohtsiimng  Money y  Goods^ 
&c.  with  Intent  to  cheat,  deemed  Offenders  against 
Law  and  the  public  Peace,  and  on  Conviction  fined 
and  imprisoned,  or  put  in  the  Pillory,  or  publicly 
whipped,  or  transported  for  7  Years.  -        §  8» 

What  are  false  Pretences  within  the  Statute,     ib. 

Obtaining  Money  under  false  Pretence  of  sharing  a 
supposed  Bet  before  made,  and  which  was  to  be  de- 
cided the  next  Day.    ib. 

Or  under  Pretence  of  having  been  entrusted  by  one  to 
take  his  Horses  from  Ireland  to  London,  and  detained 
till  his  Money  was  expended,     ib* 

Or  under  Pretence  by  one  employed  to  keep  an  Ac- 
count  of  Work  done  by  others,  and  receive  the 
Amount,  that  more  Work  had  been  done  than  really 
was,  and  delivering  a  surcharged  Account  accord- 
ingly ;  for  the  false  Pretence  created  the  Credit,     ib. 

So  obtaining  the  Price  of  the  Carriage  oif  Goods  under 
Pretence  he  had  lost  the  Receipt  for  the  Delivery  of 
them.     ib. 

How  far  the  Stats,  of  Hen.  8.  and  Geo,  2.  vary  from 
the  common  Law,  or  each  other.        -        -         J  9^ 

They  are  confined  to  obtaining  Money  or  Goods,    ib. 

Q.  As 
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1^.  As  to  Ckoses  in  Acticn  since  Stat.  2  G.  8.  c.  35.   $  9. 

Stat.  33  H.  8.  confined  to  Tokens  and  Letters  in  the 
Name  o£  a  third  Person.  Q.  Whether  30  Geo.  2. 
so  confined.  ib» 

4Stat.  33  H.  8.  extending  to  privy  Tokens  seems  an 
Enlargement  of  the  common  Law,  which  required 
Tokens  having  Semblance  oi  public  Authenticity,  and 
thereby  calculated  td  deceive  People  in  general,    ib. 

Yet  general  Authorities  do  not  distinguisli.    ib.  ^ 

Statutable  Provisions  against  Frauds  by  particular  Per- 
sons considered  before.        •         •  -  $  10. 

Frauds  by  Bankrupts  postponed,    ih* 

South-Ses^  and  other  Bubbles,  &c.    ib* 

Hetailers  having  in  Possession  false  Weights  and  B&» 
lances  punishable  summarily  by  Stat.  37  Geo.  3'. 
c.  143.  ib. 
3.  By  Stat.  13  Eliz.  c.  5.  Parties  to  fraudulent  Deeds^ 
Alienations,  Judgments,  and  Executions,  shall,  be- 
sides a  Penalty  to  the  Party  grieved,  suffer  Imprison- 
ment for  half  a  Year  on  Conviction.  -  $  11. 

Extended  to  Conveyances,  &c.  to  deceive  Purchasers  . 
by  Stat.  27  Eliz.  c.  4.    ib. 
A.  By  Stat.   9  Ann.  c.  14.  cheating  at  or  with  Dice« 
CardS)  &c.  liable  to  Forfeiture,  Infamy,  and  corporal 
Punishment.         -         -         -  •»         -$12. 

III.  Form  fff  Indictment.  ^         -         ^       J  13. 

Indictment  at  common  Law,  or  on  Stats.  33  H.  8.  and 
30  Geo.  2.  must  shew  what  false  Tokens  or  Pre- 
tences were  used,  and  aver  that  they  were  false,  but' 
no  technical  Form  of  Words  is  necessary,    ib. 

All  present  and  concurring  may  be  charged  with  the 
same  Cheat,     ib. 

IV.  Punishment.  -         -         -         -         }  14. 

At  common  Law,  by  Fine,  Imprisonment,  and  other 
corporal  Punishment.  By  Stat.  33  H.  8.  c.  1.  by 
corporal  Punishment  only.  By  Stat.  30  Geo.  2. 
c.  24.  by  Fine,  corporal  Punishment|  or  Transporta- 
tion for  7  Years. 

No  Restitution  of  Goods  in  any  Case. 

Cheats 
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§  1,  TN  treating  of  the  subject  of  Larceny  in  a  prior  chapter  I 
JMitinetion  be-  -■•  had  occasion  to  enter  at  larfife  into  the  distinction  between 
iareenj.  such  fraudulent  taking  of  the  property  of  another  as  the  law 

denominates  felonious^  and  such  as  wanting  that  ingredient 
yi<ic«ite,665.  a  amounts  only  to  misdemeanor.  Upon  reviewing  the  autho- 
rities there  collected  it  will  appear  that  the  distinction  so  far 
as  regards  the  subject  of  the  present  inquiry  turns  mainly 
upon  the  consideration  whether  or  not  the  owner  deceived 
by  appearances  intended  to  part  with  the  absolute  property^ 
and  not  barely  with  the  possessionor  temporary  use  of  the  thing 
at  the  time  of  the  delivery,  rather  than  upon  any  actual  dif- 
ference in  the  degree  of  fraud  meditated  by  the  taker,  the 
intent  in  both  instances  being  dishonestly  to  acquire  and 
convert  to  his  own  use  the  property  of  another  without  any 
or  an  adequate  consideration.  If  the  absolute  property  were 
intended  to  be  passed  by  the  delivery,  but  such  delivery  were 
obtained  by  means  of  Sijizke  token  or  pretence^  the  case  can 
only  be  reached  in  the  first  instance  by  a  prosecution  for  a 
cheat  either  at  common  law  or  by  help  of  the  stat.  33  H.  8. 
after-mentioned,  or  in  the  instance  of  a  false  pretence  by  the 
Stat.  30  G.  2.  Where  indeed  the  possession  is  honestly  ob- 
Ante,  655.  tained  upon  a  contract  or  trust  in  the  first  instance,  the  subse- 
Ante»  693.         quent  dishonest  conversion  of  it,  (except  in  cases  where  the 

privity  of  contract  is  determined)  is  no  other  than  a  breach 
*  of  trust,  for  which  the  party  injured  has  a  civil  remedy. 
Ante,  686—9.        The  distinction  above  mentioned  was  particularly  adverted 

to  by  Eyre  B.  in  the  debate  on  Pear's  case  in  1779,  and 

seems  to  have  been  the  ground  of  the  resolution  in  Atkin- 

Ante,  673.         son's  case  in  the  same  year,  and  in  Coleman's  case  in  1785, 

and  in  other  cases  classed  with  those. 


^  2.  It  is  not  however  every  species  of  fraud  or  dishonesty  in 

Cheats  at  com-  transactions  between  individuals  which  is  the  subject  matter 
man  ow.  ^£  ^  criminal  charge  at  common  law;  but  in  order  to  con- 

Rex  V.  Wheat-  stitute  it  such,  according  to  the  doctrine  in  Wheatley's  case, 
lcy,2BinT.ii25.  Young^s  case,  and  other  authorities,  it  must  be  such 
3 T>rmRcp.W ^^  affects  the  public;  such  a^  is  public  in  its  nature, 
6  Mod.  42  calculated 


Cheau.  817 

calculated  to  defraud  numbers,   to  deceive  the  people  in  Ch.  XVIII.  ^  2. 
general.     And  this  is  instanced  not  only  by  precedents  of  ^*  common  law. 
cheats  effected  by  conspiracy,  to  which  may  be  added  for-  jriJe  post.  s.  4. 
gery  (a),    which  are   in    themselves    substantive   offences,  and  several  pre- 
though  the  cheats  thereby  intended  be  not  fully  carried  into  djctments  for" 
effect;  but  also,  as  it  is  stated  generally,  by  such  as  are  ef- public  chcauin 
fected  by  means  of  false  tokens.    Yet  these  latter,  being  also  comp.  7S,  &a. 
put  by  way  of  example,  must  still,  as  it  sed0^,  be  understood 
of  such  'false  tokens  as  affect  the  public  at  large,  such  as  are 
calculated  to  defraud  numbers,  to  deceive  the  people  in  gene- 
ral; of  which  the  common  instance  referred  to  is  the  cheating 
by  means  of  false  weights  and  measures,  against  which  it  ig 
said  that  ordinary  care  or  prudence  is  not  sufficient  to  guard. 
It  does  not  distinctly  appear   that  the  instances  so  put  in 
argument,  of  cheats  effected  by  means  of  false  tokens  gene- 
rally, were  intended  to  be  applied  indiscriminately  to  offences 
at  common  law  (Ji)  as  well  as  by  statute ;  but  such  expressions  Fide  post  s.  9. 
seem  rather  to  have  been  used  concerning  cheats  in  general  .^'-  ^'^'  ^J™ 
which  were  the  subject  matter  of  an  indictment,  which  would  f  Hale,  506. 
of  course  comprehend  those  included  in  the  stat.  33  H.  a.  R;  v.  Young  and 
And  in  R-  v.  Young  and  others,  BuUer  J.  distinguishing  3  x.  Rep.  104. 
between  cheats  at  common  law  and  by  statute,  refers  those 
which  are  effected  by  means  of  false  tokens  in  general  to  the 
Stat.  33  H.  8.  to  which  it  should  seem  from  the  express  word-  y,,  post  1.  0. 
ingof  the  preamble  and  the  necessary' inference  therefrom  that 
*  they  peculiarly  belong.  It  may  therefore  be  doubted  whether  y-j^  i  Hawk, 
the  description  given  by  Hawkins  of  this  offence,  that  it  ccu-ch.  71.  s.  1. 
sists  in  "  deceitful  practices  in  defrauding  or  endeavouring  to 
"  defraud  another  of  his  known  right  by  means  of  some  artfid 
*^  device  contrary  to  the  plain  rules  of  common  honesty,"  be 
sufficiently  accurate  or  distinct  to  be  taken  as  a  definition  of 

(a)  Vide  post.  s.  6.  and  Cro^-n  Cir.  Comp.  37.  tit  Deceit;  et  ib.  78.  and 
R.  V.  Uaker,  Trem.  P.  C.  96.  and  R.  v.  Saunders^  ib.  100.  R.  v.  Poulson, 
lb.  103.  and  R.v.  Farmer,  ib.  109. 

(6)  There  is  however  a  dictum  in  R.  v.  AVood,  M.  24  Car.  in  Sty.  145. 
to  this  effect.  It  was  an  indictment  for  getting  another's  horse  into  his 
possession  by  using  another  man's  name  and  ajaite  token.  It  was  objec- 
ted, 1.  that  it  was  not  laid  contra  statutum ;  but  totliis  the  Court  answer- 
ed that  it  was  an  offence  at  the  common  law.  2.  That  it  did  not  shew 
what  the  false  token  was»  nor  in  whose  name  it  wns  used.  It  was  not, 
however,  quashed  for  those  defects,  but  for  another  which  RoUe  C.  J. 
took,  viz.  that  it  was  only  laid  that  the  Defendant  did  the  fact  nuptr.  Lit- 
tle stress  can  be  laid  upon  such  an  authority ;  for  it  is  now  clearly  setUed 
that  the  false  token  must  be  shewn.  Vide  also  R.  v.  Wansbrough,  Treniv  -  — 
P.  C-  104.  where  there  was  merely  a  false  affirmation.    Et  quMro^ 
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ch.  xviil.  $  2.  the  offence  at  common  law.  I  should  rather  say  that  it  con* 
At  common  lavt.  gJsts  in  the  fraudulent  obtaining  the  property  of  another  by 

any  deceitful  and  illegal,  practice  or  token  (short  of  felony) 
which  affects  or  may  affect  the  public.  But  the  offence  is 
now  enlarged  by  the  statutes  33  H.  8*  and  31  Geo.  2»  after 
mentioned. 
Whcatly'a  case.  In  Wheatly's  c^e  the  indictment,  which  was  at  common 
ante,  8ir.  law,  was  against  a  brewer,  for  that  he  intending  to  deceive  and 

defraud  R.  W.  of  his  money,  falsely  fraudulently  and  deceit- 
fully sold  and  delivered  to  him  16  gallons  of  amber  for  and 
as  1 8  gallons  of  the  same  liquor,  and  received  1  Ss.  as  for  the 
18  gallons,  knowing  there  were  only  16  gallons.  This  the 
Court  were  clearly  of  opinion  was  not  an  indictable  offience, 
but  only  a  civil  injury  for  which  an  action  lay  to  recover 
MS.  Dunmng.    damages  (a).     Lord  Mansfield  C«  J.  said,  "  it  amounts  only 

to  an  unfair  dealing  and  an  imposition  on  this  particular  man 
by  which  he  could  not  have  suffered  but  from  his  o%vn  care- 
lessness in  not  measuring  it;  whereas  fraud  to  be  the  object 
of  criminal  prosecution  must  be  of  that  kind  which  in  its 
nature  is  calculated  to  defraud  numbers,  as  false  weights  or 
measures,  false  tokens,  or  where  there  is  a  conspiracy." 
R.  V.  Channell,  So  where  an  indictment  charged  Channell  for  that  he 
?q^.^  q'  keeping  a  common  grist  mill,  and  being  employed  by  W.  B. 

1  Sess.  Cas.  366.  to  grind  three  bushels  of  wheat,  did  with  force  and  arms 
Vide  Law^e  v.  unlawfully  take  and  detain  forty-two  pounds  weight  of  the 
81.  wheat:  upon  demurrer(i)  it  was  adjudged  for  the  Defendant; 

there  being  no  actual  force  laid;  nor  any  charge  of  taking, 
as  for  unreasonable  toll ;  but  being  a  private  matter  for  which 
trover  would  lie. 
1  Hawk.  ch.  71.      It  is  equally  clear  that  such  a  private  cheat  is  not  indict- 
^-J^-       ,  able,  though  it  be  accompanied  by  a  false  assertion  to  give  it 

E.  6  G.  2.  B.  R.  efficacy.  As  in  Pinkney's  case,  where  an  indictment  for 
Mastcrman's  selling  a  sack  of  corn  at  Rippon  market,  which  the  Defend- 
Sess.  Cas.  198.   ^^^  falsely  affirmed  to  be  a  Winchester  bushel,  whereas  it 

cited  by  Wil-  ^^s  ffreatlv  deficient,  was  quashed  upon  motion;  beincr^  as 
mot  J.  in  2  Burr.  ^         /  '  *  *^  '  o» 

1129.  (fl)  The  sanvc  was  ruled  by  Lord  Raymond  C.  J.  in  R.  v.  Nicholson  at 

R.  V.  Dufficld,  the  sitting^  M.  4  Geo.  2.  upon  an  indictment  for  the  Defendant's  havinji^ 
Sayer»  146.  S.P.  delivered  so  many  biuihels  less  than  he  had  contracted  for,  for  which  he 

said  the  party  had  his  rc^ncdy  by  action.     Mastcrman's  notes. 

(A)  No  stress  can  be  laid  on  several  cases  to  be  found  in  the  books, 
pariiciilaily  in  Mod.  Reports,  where  similar  indictments  were  refused  t<» 
be  quashed  on  motion,  because  it  was  the  practice  of  the  Court,  as  often 
decikred,  not  to  quash,  on  motion,  indictments  for  offences  foimded  in 
fraud  or  oppression,  but  leave  the  Defendants  to  plead.  5  Mod.  13« 
6  Mod.  42.     13  aiod.  499. 

the 
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tbe  Court  said,  no  moi^  than  telling  a  lie:  or  as  where  Lewis  Ch.  XVIIL  $2. 
was  indicted  at  common  law  for  a  cheat  in  depositing  as  a  *^<  common  iav. 
security  for  money  advanced  a  quantity  of  gum,  instead  of  r.  v.  Lewis, 
and  affirming  it  to  be  gum  seneca,  and  afterwards  selling  the  wq^tP^.^* 
<same  to  the  prosecutor,  and  affirming  it  to  be  so,  and  to  be  pi.  Sayer.  305. 
worth  7/.,  whereas  it  was  worth  but  3/.     Judgment  was 
arrested  without  cause  shewn  ^  being  no  more  than  a  false 
affirmation,  for  which  the  party  was  not  indictable  unless  he 
came  with  false  tokens.    Or  where  Jopes  obtained  money  Jones's  case, 
of  another,  by  pretending  to  come  by  the  command  of  a  third  ^^r '^^P'/^kb 
person  to  demand  a  debt  or  the  like  in  his  name ;  shewing  i  East's  Rep. 
no  voucher  or  token  for  his  authority ;  it  was  holden  not  ^^' 
indictable,  for  it  was  the  party's  own  fault  to  trust  him*    So 
in  Bryan's  case,  who  obtained  goods  from  a  tradesman  by  Bryan's  case, 
pretending  that  she  was  sent  by  her  mistress  who  was  his  ^  |^**  ^  ^o 
customer. 

Neither  will  the  case  differ  if  the  Defendant  make  use  of  an 
apparent  token,  which  in  reality  is  upon  the  very  face  of  it  of 
no  more  credit  than  his  own  assertion.    As  where  an  indict-  Rex  v.  Lara, 
ment  at  common  law  charged  that  Lara,  deceitfully  intending  ^TermRep.565. 
by  craft}*^  means  and  devices  to  obtain  possession  of  certain 
Lottery  Tickets  the  property  of  A.,  pretended  that  he  wanted 
to  purchase  them  for  a  valuable  consideration,  and  delivered 
to  A.  a  fictitious  order  for  payment  of  money  subscribed  by 
him  Lara,  &c.  purporting  to  be  a  draft  upon  his  banker  for 
the  amount,  which  he  knew  he  had  no  authority  to  draw, 
and  that  it  would  not  be  paid ;  but  which  he  falsely  pretended 
to  be  a  good  order,  and  that  he  had  money  in  the  banker's 
hands,  and  that  it  would  be  paid;  by  virtue  of  which  he  ob« 
tained  possession  of  the  tickets,  and  defrauded  the  prosecu* 
tor  of  the  value.    Judgment  was  arrested,  on  the  gfound  that 
the  Defendant  was  not  charged  with  having  used  any  false 
token  to  accomplish  the  deceit ;  for  the  banker's  check  drawn 
by  the  Defendant  himself  entided  him  to  no  more  credit  than 
his  bare  assertion  that  the  money  would  be  paid.     Of  the  Rexv.  wildew, 
same  nature  was  the  case  of  Wilders,.  a  brewer,  who  was  in-  ^^l^^  i,y  {^^^,^ 
dieted  for  a  cheat  in  sending  to  one  Hicks  a  publican  so  Mansfield  in 
many  vessels  of  ale  marked  as  containing  such  a  measure,  and      ""^" 
writing  a  letter  to  Hicks  assuring  him  that  they  did  contain 
that  measure,  when  in  fact  they  did  not  contain  such  mea- 
sure, but  so  much  less,  &c.     The  indictment  was  quashed 
upon  motion,  as  containing  no  criminal  charge.    Yet  this 

was 
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Ch.  XVllI.  $2.  was  thought  by  the  Court  in  Rex  v.  Whcatly  a  strong  case; 

At  common  law.  and  Mr.  Justice  Foster  doubted  it,  because  he  considered 

that  the  vessels,  being  marked  as  containing  a  greater  quan- 
tity than,  they  really  did,  wercjalse  tokens.  Posssibly  howe- 
ver the  court  in  deciding  the  case  of  Wilders  thought  that 
those  marks  not  having  even  the  semblance  of  any  public  au- 
thority, but  being  merely  the  private  marks  of  the  dealer,  did 
in  effect  resolve  themselves  into  no  more  than  the  dealer's 
own  affirmation  that  the  vessels  contained  the  quantity  for 
which  they  were  marked. 

§  S*  But  if  in  any  of  these  cases  the  cheat  be  effected  by  means 

^♦'"^ /^'w  ^*- of  false  weights  or  measures,  (which  are  known  public  to- 
3  MS.  Sum.  53.  l^ens)  it  is  then  clearly  indictable ;  for  these  betoken  a  general 
R.  y.  Burgoync,  design  to  defraud;  they  are  instruments  or  tokens  purposely 

calculated  for  deceit,  and  by  which  the  pubjic  in  general  may 
be  imposed  upon  without  any  imputation  of  folly  or  negli- 
gence. This  reasoning  applies  to  all  cases  where  any  other 
species  of  false  token  having  the  semblance  of  public  au- 
R.  V.  Edwards,  thenticity,  is  used.    As  in  Edwards's  case,  where  cloth  wa» 

Tiem  P  C  103  ^^^^  ^^^  ^^^  Alneager's  seal  counterfeited  thereon:  or  as  in 
Rex  V.  Worrel,  Worrcl's  case,  where  there  was  a  general  seal  or  mark  of  the 
lb.  106.  trade  on  cloth  of  a  certain  description  and  quality  which  was 

Pinkney's  case,  deceitfully  counterfeited.  If,  said  the  Court  in  Pinkney's  case 
'  before  mentioned,  the  Defendant  had  measured  the  com  in  a 

bushel,  and  had  put  any  thing  into  the  bushel  to  help  to  fill  it 

up,  or  had  measured  it  in  a  bushel  short  of  the  statute  measure, 

R.  V.  Bower,      it  might  have  been  indictable.    Yet  in  Bowers's  case  (a)  the 

^^^'  knowingly  exposing  to  sale  and  selling  wrought  gold  under 

.the  sterling  alloy  as  and  for  gold  of  the  true  standard  weight, 
(r/.  R.  V.  Bon-  ^which  would  be  indictable  in  goldsmiths  under  the  statute,) 
106.)  '"^zs  holden  not  indictable  at  common  law  in  the  case  of  a 

common  person,  the  sale  not  being  by  any  false  weight  or 
Maddock's  measure  (6).  To  the  above-mentioned  principle  may  also  be 
l*7^'s  P*^c  ^  referred  the  instances  of  cheats  by  means  of  playing  with 
Jac.  497.  2  Roil,  false  dice,  &c. ;  which  is  further  punishable  by  penalties  re- 
Abr.  78.  coverable  under  the  statute  16  Car.  2.  c.  7.  and  9  Ann.  c.  14. 

by  forfeiture  of  treble  the  value  of  the  money  or  other  thing 

won,  to  be  recovered  as  the  act  directs. 

(a)  The  sale  there  was  by  the  servant  of  the  Defendant;  Initthe  Court 
agreed  that  the  master  was  responsible  for  the  act  of  the  sen  ant  done  in 
the  course  of  his  employment,  and  within  the  scope  of  his  authority. 

(^)  Qu.  if  false  stamps  or  marks  be  Used,  such  as  arc  required  by  sta- 
tot©  on  plate  of  ^  certain  alloy? 

There 
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There  is  also  another  head  of  public  cheats,  indictable  at  Ch.  X VIII.  %  4. 
common  law,  which  are  levelled  against  the  public  justice  of  ^t  common  law. 
the  kingdom.  Such  as  the  doing  judicial  acts  without  au-         ^  4, 
thority  in  the  name  of  another.  But  most  of  these  are  now  Cheats  in  matters 
made  felony  by  the  statutes  21   Jac.  1.  c  26.  and  4  W.  &t(i^"EHz'™* 
M.  c.  4.    There  is  a  precedent  of  an  indictment  against  a  1  Mod.  46. 
married  woman  for  pretending  to  be  a  widow,  and  as  such  ^  sl^a.^334.  * 
executing  a  bail-bond  to  the  sheriff  for  one  arrested  on  a  bail-  Vide  tit.  False 
able  writ.  This  perhaps  was  considered  as  a  fraud  upon  ^^^^Bllckbum 
public  officer  in  the  course  of  justice.  M.  36  Car.  2. 

So  all  frauds  affecting  the  crown  and  the  public  at  large  cro.'cir.  Comp. 
are  indictable,  diough  arising  out  of  a^att|^ar  transaction  78. 
or  contract  with  the  party.  This  was^  stpftaitted  by  the  very 
terms  of  the  objection  in  the  following  case,  ' 

The  indictment  chafged  that   the  Defendant   Treeve,  a  Treeve's  case, 
common  brewer,  on  2rth  April,  35  Geo.  3.  at,  &c.   know-  ^5^1796^  ms 
ingly  wilfully  deceitfully  and  maliciously  did  provide  furnish  Buller  J.  &  MS. 
and  deliver  to  and  for  800  French  prisoners  of  war,  whose  i^^^}:  ,. 

.  ,  *  '  Indtctment  lies 

names  are  unkn6wn,  and  there  being  mider  the  protection/;^  w/V/i//// dir- 
of  the  kinc:,  confined  in  a  certain  hospital  called   Eastwood  ^f  ^/''^(y  ''"^^  "*^- 

,         .     ,  .     °,  •  i_         J  r  •  1   J-  1  hciously  supply- 

hospital  m  the  parish  and  county  aforesaid  divers  large  quan-  ing  prisoners  of 
tities,  to  wit,  500lb.  weight  of  bread  to  be  eaten  as  food  by  ^*''f'"^;j^^  "''■ 
the  said  French  prisoners  of  war,  such  bread  being  then  ^nA.  not  Jit  to  he  eatm 
there  made  and  baked  in  an  unwholesome    and  insufficient  ^y  *^^**- 
manner,  and  then  and  there  being  made  of  and  containing 
dirt,  filth,  and  other  pernicious  and  unwholesome  materials 
and  ingredients   not  fit  to  be    eaten  by  man ;  and  *  the  said 
Defendant  then  and  tliere  well  knowing  the  said  bread  to  be 
baked  in  an  unwholesome  and  insufficient  nianner,  and  to  be 
made  of  and  to  contain  dirt,  filth,  and  other  pernicious  and 
unwholesome  materials  and  ingredients,  not  fit  to  be  eaten  as 
aforesaid;  whereby  the  said  prisoners  of  war  did  then  and 
there  eat  of  the  said  bread,  and  thereby  then  and  there  be- 
came distempered  in  their  bodies  and  injured  and  endangered 
in  their  healdis ;  to  the  great  damage  of  the  French  prisoners, 
to  the  great  discredit  of  our  said  Lord  the  King,  to  die  evil 
example,  &c.  and  against  the  peace,  &c.    There  were  eight 
other  counts  in  the  indictment  charging  the  offence  to  have 
been  done  at  different  times,  and  at  different  prisons. 

After  conviction,  it  Avas  objected  in  arrest  of  judgment 
that  the  offence  as  laid  was  not  indictable ;  as  it  did  not  ap- 
pear that  what  was  done  wsis  in  breach  of  anv  contract  with 

*  the  .^ 
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Ch.  XVIII.  J  4  the  public  or  of  any  moral  or  civil  duty;  and  judgment  was  \ 

At  eomrwn  lepa.  respited  to  take  the  opinion  of  the  Judges.  But  in  Michael-  ] 

mas  term  1796  they  all  held  the  conviction  right. 

The  Defendant  in  the  above  case  was  in  fact  a  contractor 
with  government  for  the  supplying  of  provisions  to  the 
French  prisoners  in  the  neighbourhood  of  Plymouth  in  the 
course  of  the  then  war;  though  tjiat  was  not  stated  in  the 
indictment  on  which  the  conviction  took  place.  Nor  was  it 
material  so  to  state  it,  otherwise  than  as  matter  of  aggrava- 
tion if  such  a  case  wanted  any;  for  the  giving  of  any  person 
unwholesome  victuals  not  fit  for  man  to  eat,  lucri  causa,  or 
Com.  162*^        ^^^  malice  or  deceit,  is  undoubtedly  in   itself  an  indictable 

offence,  apart  from  any  other  consideration,  which  entered 
deeply  into  the  demerits  of  the  Defendant's  conduct. 
Rex  V.  Jones,         An  indictment  charged  that  Joseph  Jones  was  an  apprentice 
AaTlTTr^Tor!  ^^^^  ^V  indenture  to  serve  one  William  Lucas,  a  jobbing 
Nares  J.  smith,  for  the  then  remainder  of  a  term  of  7  years  commenc- 

^^L^chl)^20a  ^°8?  ^om^  &c.  and  that  Defendant  intending  fraudulently  and 
S.  C.)  unjustly  to  obtain  money  from  the  pa}  master  of  his  majesty's 

^SZ!ntyfor'^^  re^mcnt  of  foot  to  defraud  the  King  of  divere  sums  of 
enlisting  at  a  tol-  money,  afterwards  on,  &c«  unlawfully  fraudulendy  and  deceit- 
'^entinreclaim- ^^  caused  and  procured  himself  without  the  consent  of  his 
able  by  hit  mat-  master  W.  L«  to  be  enlisted  into  the  said  Tth  regiment  of 
*^'  foot  as  a  soldier,  by  means  whereof  he  the  Defendant  unlaw- 

fuBy  fraudulendy  and  deceitfully  received  and  obtained  from 
the  paymaster  of  the  said  regiment  divers  sums  of  money 
amounting  in  the  whole  to  the  sum  of  3/.  86*. ;  he  the  De- 
fendant at  the  time  of  his  enlisting  into  the  said  regiment 
and  during  his  continuance  therein  then  and  there  well 
knowing  himself  to  be  by  the  laws  of  this  realm  without  the 
consent  of  his  master  the  said  W.  L.  disqualified  from  serving 
as  a  soldier  in  the  said  7th  regiment  of  foot,  to  the  great 
deceit  fraud  and  damage  of  the  King,  and  against  the 
peace,  &c. 

The  facts  were  all  plainly  proved,  except  as  to  the  inden- 
ture; and  that  was  produced  at  the  trial  by  the  master,  who 
proved  the  execution  of  it,  and  claimed  his  apprentice  under 
it;  but  neither  of  the  two  subscribing  witnesses  were  pro- 
Easter  Term      duced;  which  upon  reference  to  the  Judges  after  corvicdon 
1777.  was  holden  to  Ije  necessary  in  order  to  warrant  the  con- 

viction. 

In 
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In  addition  to  those  above-mentioned  there  arc  also  in-  Ch.  XVIII.  %  5. 
stances  to  be  found  in  the  books  of  cheats  in  their  nature  ^^  conimoii  law. 
private;  which  have  been  yet  adjudged  to  be  indictable  at  ^  5^ 

common  law:  but  upon  examination  they  will  either  2ippt^ir Private  chcau 
to  be  founded  in  conspiracy  or  forgery;  or  as  in  some  of  the  ^l^^yr^^*^* 
instances  before  put  to  implicate   considerations  of  public  Vide  many  pre- 
justice,  public  trade,  or  public  policy.     They    are    subse-^^^^^^p^^  ^^^ 
quent  to  the  stat.  33  H.  8.  but  prior  to  that  of  the  30  G.  2.  p.  85.  to  lia  & 
Thus  it  is  said  by  Hawkins,  that  the  suppression  of  a  will  is  *"^*  ^^'  ,     - 
indictable  as  a  cheat;  for  which  he  cites  Noy,  103.  What  9.1. 
the  form  of  the  count  was  in  that  case  does  not  appear  by  the 
report;  but  as  there  were  several  persons  convicted  on  the  Rex  v.  Breerton 
information  filed  against  them  by  the  Attorney-General,  it  is  ^3°   *^"'    ^^' 
probable  that  they  were  charged  with  a  conspiracy  or  combi- 
nation.   The  same  may  be  said  of  the  case  of  Skirret  and  f^^^  ▼•  Skirret 
others,  who  were  indicted  for  causing  an  illiterate  person  to  i  gj^  sviKex 
execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  in  v.  Parris  and 
words  different  from  those  in  which  it  was  written.    So  of  °    ^"'  *  *  ^  • 
OrbelPs  case,  who  was  convicted  upon  a  charge  of  having  Rex  v.  Orbell, 
run  a  foot-race  fraudulently  and  with  a  view  to  cheat  a  third 
person  by  a  previous  understanding  with  the  running  com- 
petitor to  win. 

The  case  of  Macarty  and  Fordenbourgh  has  been  too  gene-  Regina  y.  Mac^ 
rally  quoted  to  be  passed  over  without  particular  notice.  The  denbourffh^^' 
indictment  charged  that  the  Defendants,  falsely  and  deceitful-  2  Ld.  Ray.  1179. 
ly  intending  to  defraud  T.  C.  of  divers  goods,  together  de^H^^  ^^  ^*y- 
ceitfuUy  bargained  with  him  to  barter  sell  and  exchange  a  Two  effect  a 
certain  quantity  of  pretended  wine  as  good  and  true  new  Por-  ^^^^'^ 
tugal  wine  of  him  the  said  F.  for  a  certain  quantity  of  hots  pretending  to  6e<t 
of  him  the  said  T.  C;  and  upon  such  bartering,  &c.  the  said  ^j^^^^"^^^'^ 
F.  pretended  to  be  a  merchant  of  London,  and  to  trade  as  and  as  such  bar^ 
such  in  Portugal  wines,  when  in  fact  he  was  no  such  mer-  ^^^^mg  pretended 

"  '    ,  vitmjor  hats. 

chant,  nor  traded  as  such  in  wints;  and  the  said  M.  on  such 
bartering,  &c.  pretended  to  be  a  broker  of  London,  when  in 
fact  he  was  not:  and  that  T.  C.  giving  credit  to  the  said 
fictitious  assumptions  personating  and  deceits  did  barter  sell 
and  exchange  to  F.,  and  did  dejiver  to  M.,  as  the  broker 
between  T.  C.  and  F.,  for  the  use  of  F.,  a  certain  quantity 
of  hats  of  such  a  value  for  so  many  hogsheads  of  the  pre- 
tended new  Portugal  wine;  and  that  M.  and  F.  on  such 
bartering^  &c«  affirmed  that  it  was  true  new  Lisbon  wine  of 

Portugal, 
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Ch.  xviil.  $  5.  Portugal,  and  was  the  wine  of  F.,  when  in  fact  it  was  not 
At  common  laib.  Portugal  wine,  nor  was  it  drinkable  or  wholesome,  nor  did 

it  belong  to  F.;  to  the  great  deceit  and  dapiage  of  the  said 
T.  C.  and  against  the  peace,  &c.  The  indictment,  which 
was  for  a  cheat  at  common  law,  though  it  did  not  charge 
that  the  Defendants  conspired  eo  nomine,  yet  charged  that 
r/cfcpost.  tit.  they  together^  &fc.  did  the  acts  imputed  to  them,  which  might 
6  Mod.*^30l.       ^^  considered  to  be  tantamount:  but  it  was  thought  to  be  a 

case  of  doubt  and  difficulty*  One  report  of  the  case  in 
Modem  says  that  it  was  adjourned ;  and  no  further  account 

1  Blac.Rep.3r5.  is  given  of  it*    In  Wheady's  case,  as  reported  in  Blac.  Rep*, 

Mr*  Justice  Dennison  is  made  to  say  that  the  indictment  in 
Macarty's  case  was  quashed  because  there  was  no  false  to- 
ken; though  this  is  not  supported  by  the  report  of  the  same 

2  Burr.  1128.     case  in  Burrow;  for  the  same  learned  Judge  is  there  made  to 

say  that  there  were  false  tokens,  or  what  were  considered  as 
such*    In  truth,  on  searching  the  rolls  it  appears  that  judg- 
ment was  at  last  given  for  the  Queen  in  Mich.  4  Aim.  (a)  But 
^^^  d's  Report  ^^^  ^^^  ground  of  that  judgment,  which  was  given  by  Mr. 
say8Trin.4  Ann.  Justice  Dennison  in  Wheatly's  case  (A),  was  that  it  M'as  a  con* 
(b)  MS.  Dun-    ^piracy;  and  not  the  ground  alluded  to  in  the  printed  report  of 
Burr.  1129.  andGovers's  case;  where  speaking  of  Macarty's  case  Lord  C. 
6  Mod.  302.       j^  Ryder  is  made  to  say,  (borrowed  probably  from  the  re- 
port in  6  Mod.)  "  that  the  pretending  to  be  a  merchant  was 
there  holden  to  be  a  false  token."    Yet  what  was  that  but  a 
false  affirmation  simply? 

§  6.  In  the  case  of  Covers  the  indictment  charged  that  the  De- 

cheating  by        fendant  intending  to  cheat  J*  S.  did  deceitfully  take  upon 
Im^ruvientt!^^  himself  the  style  and  character  of  a  merchant,  and  did  de- 
Rex  V.  Covers,  ceitfully  affirm  to  J.  S.  that  he  was  a  merchant,  and  had  rc- 
Sayer  Rep. 206.^^*^'^^  divers  commissions  from  Spain;  and  in  order  to  in- 
duce J.  S*  to  believe  the  same  and  to  give  him  credit,  the 
Defendant  deceitfully  produced  to  J.  S.  several  paper  writings 
which  he  falsely  affirmed  to  he  letters fromSpain^containing  com' 
missions  for  jewels^  watches  and  other  goods ^  to  the  amount  of 
AffiOOL;  by  means  whereof  the  Defendant  got  into  his  hands 
two  watches  the  property  of  J.  S.:  whereas  in  truth  the  De- 
fendant was  not  a  merchant,  and  the  paper  writings  contain^ 
ing  such  commissions  were  false  and  counterfeit.  Here  the  in- 
dictment was  sustained  on  the  ground  that  besides  pretending 
to  be  a  merchant,  the  Defendant  produced  Gcrtrul  forged 

^  writings 
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writings  as  tokens,  in  corroboration  of  his  assertion.  It  does  Cb.  XVlii.  §  6. 
njot  appear  that  the  indictment  contained  any  distinct  aver*  ^^  co^nmor.  lavj. 
ment  that  the  paper  writings,  which  the  Defendant  fl^^rme^  to 
be  commissions  from  Spain  for  goods,  did  purport  on  the 
face  of  them  to  be  such:  but  the  averment  at  the  end  might 
perhaps  be  thought  equivalent.     The  principal  observation 
however  arising  on  this  case  is,  that  it  is  not  stated  in  the 
report  that  the  indictment  concluded  against  the  form  of  the 
statute;  although  the   false  tokens  made  use  of  come  di<* 
rectly  within  the  words  of  the  statute  of  Hen.  8.   Therefore 
if  tills  were  sustained  as  an  indictment  at  common  law,  the 
fraud  being  practised   in   a«  private    transaction,   and  the 
false  tokens  mere  private  letters,  having  no  semblance  of  pub- 
lic authenticity,  the  only  ground  on  which  the  judgment  can* 
be  maintained,  without  going  the  length  of  saying  that  the 
Stat,  of  Hen.  8.  was  merely  declaratory  of  the  common  law, 
is  that  the  cheat  was  eflFected  by  means  of  a  forgery  (in 
which  all  are  principals  at  common  law) ;  and  that  the  pub* 
lication  of  such  forged  instruments  for  the  purpose  of  deceit 
was  in  itself  a  substantive  offence  indictable  at  common  law. 
It  was  not  unusual  ^formerly  to  prosecute  forgeries,  when 
successful,  as  cheats,  before  the  various  modem  statutes  by 
which  in  most  instances  they  arc  now  made  capital  felonies. 
In  the  report  of  Ward's  case,  in  Strange,  which  was  a  case  Ward'a  case, 
of  forgery  at  common  law  of  an  acquittance,  it  was  said  that  ^^.|^^J^'  ^ 
it  could  not  be  prosecuted  as  a  cheat  at  common  law  w/YAoz/^  2  sti  a.  866. 
an  actual  prejudice:  and  that  that  was  an  obtaining  on  the  j"  ^ ;^^- ^^^"g"^ 
statute  33  Hen.  8.    This  may  serve  to  explain  what  was  said2  Sess.  Cas.  22. 
in  Micah  Gibbs's  case,  where  the  Court  held  that  the  Quar-  5??*^,'  ^^^'  "* "' 

^*'  Gtbos  s  casCi 

ter  Sessions  had  no  jurisdiction  over  the  offence  of  forgery  i  East  Rcp.173. 
at  common  law;  and  that  it  being  laid  as  forgery^  they  liad 
no  jurisdiction  of  it  as  a  cheat.     In  that  case  the  fraud  was 
not  successful ;  nothing  was  received  by  the  Defendant,  nor 
any  thing  lost  by  the  prosecutor.    But  in  Hales's  case,  who  Wm.  Hales' 
was  indicted  for  falsely  and  deceitfully  obtaining  450/.  ofi^o  ^'^*/i"' 
William  Harle  by  a  fake  toien^y'iz.  a  promissory  note(a)  in  the  c.  b!  PengcUy 
name  of  Robert  Hales,  payable-to  S.  E.  &g.  with  a  counter' ^^  ^KV^^l"^:     ^ 

9  St.Xr.  75.  and 

feit  indorsement  thereon.    The  Lord  C.  B.  instructed  the  jury  vide  ih.  93.  S.F. 
that  if  it  appeared  to  be  a  forged  indorsement,  the  instrument 
being  a  fake  token^  the  Defendant  must  be  found  guiltj-.  The 

(a)  The  Defendant  was  indicted  as  for  a  misdemeanor  At  oomroon  law« 
being  before  th^  statute  making  the  offence  fdony. 

'  5  N  like 
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Ch.  xviii.  §  6.  like  was  ruled  on  a  similar  indictment  against  the  same  Dc-» 
At  common  lava,  fendant  for  defrauding  another  person.  In  Leander  Faw- 
Fawcitt's  case,  citt's  case  Eyre  C.  J.  had  no  doubt  that  a  counterfeit  order 
1793,  post,  tit  (though  void  if  genuine)  which  was  effectual  to  procure  a 
8.7.     *'  *  prisoner's  discharge  was  indictable  as  a  cheat;  though  he 

was  not  satisfied  that  the  offence  amounted  to  forgery* 

$  7.  I  shall  now  proceed  to  set  forth  the  two  statutes,  namely, 

By  itatuu,  that  of  the  33  Hen.  8.  c.   1.  and   30  Geo.  2.  c.  24.  which 

have  confirmed  or  extended  the  principles  of  the  common 
law  in  regard  to  this  offence ;  and  also  to  observe  on  the 
cases  wherein  indictments  for  cheats  have  been  sustained  ei- 
ther at  common  law  or  by  the  aid  of  one  or  other  of  those  acts. 
33  H.  8.  c.  1.  The  Stat.  S3  Hen.  8.  c.  1.  after  reciting  that  evil-disposed 

^oken'orc^nur^ persons  devising  how  they  might  unlawfully  get  into  their 
feif  lettert.         possession  goods  chattels  and  jewels  of  other  persons  have  of 

late  to  avoid  the  punishment  of  theft  falsely  and  deceitfully 
contrived  and  devised  *^ privy  tokens  vmd  counterfeit  letters  in 
other  merfs  names^^  unto  divers  persons  their  special  friends 
and  acquaintances  for  the  obtaining  of  money,  goods,  &c. 
of  the  same  persons  their  friends  and  acquaintances,  by  co- 
lour whereof  they  have  unlawfully  obtained  the  same; 
enacts,  '*  that  if  any  person  or  persons  falsely  and  deceit- 
«  fully  obtain  or  get  into  his  or  their  hands  or  possession 
"  any  money  goods  chattels  jewels  or  other  things  of  any 
**  other  person  or  persons  by  colour  and  means  of  any  such 
"  false  token,  or  counterfeit  letter  made  in  any  other  man's 
"  name,  as  aforesaid ;  every  such  offender  being  thereof 
"  lawfully,  convicted  by  witnesses  taken  before  die  Lord 
"  Chancellor,  or  by  examination  of  witnesses,  or  confession 
**  taken  before  the  justices  of  assize  in  their  circuits,  or  be- 
•*  fore  justices  of  the  peace  in  their  general  sessions,  or  by 
•♦  action  in  any  of  the  King's  courts  of  record,  shall  suffer 
•*  such  correction  and  punishment  by  imprisonment,  setting 
•*  upon  the  pillory,  or  other  corporal  pain,  except  pains  of 
•*  death,  as  shall  be  adjudged,"  &c.  (saving  by  s.  4.  to  the 
party  grieved  his  civil  remedy);  and  by  s.  3.  as  well  the 
justices  of  assize,  as  also  two  justices  of  the  peace  (one  of 
the  quorum)  may  commit  or  bail  offenders  to  the  assizes  in 
general  sessions  to  answer  the  same. 
iyhat  taker*  A  false  "  privy  token^^  within  the  statute  has  generally  been 

laithinthestatutcts^QXi  to  deuot«  some  real  Visible  mark  or  thing,  as  a  key,  a 

13  Vin.  Abr.460.  **'  ^;' 
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ling,  &c.  A  mere  false  affirmation  or  promise  is  certainly  not  Ch.  xvili.  §r. 
such;  as  was  ruled  in  Munez's  case,  who  persuaded  a  woman   ^cPL**^*"^^^ 
who  had  a  promissory  note  for  500/.  to  let  him  have  it,  under    jra^ge  tokem. 
pretence   that  he  had  a  friend  in  the  house  who  would  ad-  r — ,, 

1  •      TT        r       i_  .  -.  R.  V.  Munez, 

vance  her  money  on  it.  How  tar  the  personatmg  ot  another  hU  13  Geo.  2, 
IS  such  was  before  considered.    And  though  writings  gene-  ?^^-  ^^i^L^*^" 
TaDy  speaking  may  be  considered  as  tokens^  yet  they  must  be  7  Mod.  315. 
mich  as  are  made  in  the  names  of  third  persons ;   whereby  S-  C. 
some  additional  credit  may  be  gained  to  the  party  using  them ;  antei  823. 
«id  not,  as  was  holden  in  Lara's  case  before  mentioned,  the  Lara's  case, 
mere  giving  of  the  Defendant's  own  draft  on  a  banker,  with       '  * 
whom  he  had  no  credit;  which  was  considered  as  no  more 
than  his  bare  assertion  that  th^  money  would  be  paid.  Upon 
the  same  principle  in  Wilders's  case,  his  own  marks  on  the  wilders'  ease; 
vessels,  denoting  them  to  contain  a  greater  quantity  of  liquor  ante,  819. 
than  they  did,  and  his  own  letters  affirming  the  same  fact» 
were  holden  not  to  be  false  tokens.    It  seems  then  that  the 
false  token  must  be  such  as  is  calculated  to  gain  the  part^ 
some  additional  credit  and  confidence  beyond  l^is  own  asser« 
tion,   or  that  which  is  resolvable   intp    such.    This  inquiry 
however  is  become  less  important  from  the  following  statute* 

In  furtherance  of  the  provisions  of  the  above  statute  it  is         d  g. 
further  enapted  by  the  stat.  30  Geo.  3.  c.  24.  s.  1.  "  That  all  30  Geo.  2.  c.24. 
♦V  persons  who  knowingly  and  designedly  by  false  J>^^^w:^ pretences^.       ' 
♦*  or  pretences  shall  obtain  firom  any  person  or  persons  mo- 
♦'  ney,  goods,  wares  or  merchandises,  with  intent  to  cheal: 
*'  or  defraud  gny  person  or  persons  of  the  same,  shall  be 
^*  deemed  offenders  against  law  and  the  public  peace;    and 
"  the  Court  before  whom  such  offenders  shall  be  tried  shall 
*'  on  conviction  order  them  to  be  fined  and  imprisoned,  or   . 
^*  to  be  put  in  the  pillory,  or  publicly  whipped,  or  be  trans- 
**  ported  according  to  the  laws  made  for  the  transportation 
**  of  offenders,  &c.  for  the  term  of  seven  years,  as  the  Court 
«  shall  think  fiu"    And  by  s.  2.  any  justice  of  peace,  be- 
fore whom  any  person  charged  on  oath  with  any  s.uch  offence 
shall  be  brought,  may  commit  or  bail  the  party  to  answer  the 
complaint  at   the   next  general   or  quarter  sessions   of  the 
peace,  or  next  sessions  of  oyer  and  terminer,  and  shall  bind 
fver  the  prpsecutors  by  recognisance  ix\  a  res^oriable  sum 

to 
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Cb.  XVIII.  5  8.  to  prosecute,  or  in  a  sum  not  less  than  double  tlic  amount  of  ^ 

B  stuiiite     the  money  or  goods  fraudulendy  obtained  if  they  shall  exceed 
FuUe  firetencei. '  20/.  in  value ;  and  by  s.  20.  tlic  certiorari  is  taken  away  (a)* 

-  '   -^ The  term  ^'yZz/y^/^/T/t'nce?*"  is  of  great  latitude,  and  was  used, 

infr*.^  *  ^^^'     2is  Ashhurst  J.  remai'ked  in  Young's  case,  to  protect  the  weaker 

pfirt  of  mankind,  becj^use  all  wei-e  not  equally  pnident:  it  seems 
difhcult  thv-refore  to  restrain  the  interpretation  of  it  to  suck 
false  pretences  only  against  which  ordinary  prudence  cannot 
be  supposed  sufficient  to  guard.  But  still  it  may  be  a  ques- 
tion whether  the  statitte  extends  to  every  false  pretence,  either 
absurd  or  irrational  upon  the  face  of  it,  or  such  as  the  party 
has  at  the  very  time  the  means  of  detecting  a;t  hand;  or 
whedier  the  words  which  are  general  shall  be  construed  co- 
extensively  with  the  cheat  actually  effected  by  means  of  the 
Talse  pretence  used.  These  may  perhaps  be  matters  proper  for 
the  consideration  of  the  jury,  with  the  advice  of  die  Court; 
and  I  will  not  attempt  to  draw  any  precise  line  on  the  sub* 
ject,  the  difficulty  of  doing  which  has  been  announced  from 
Ar  Lord  K^n-  high  audiority;  but  I  shall  content  myself  with  refen-ing  to 
>on  C.  J.  in  R.   ^  recent  case  which  may  serve  as  a  general  comment  on  this 

V.  Youiij^  and  in 

others,  infra,      branch  ot  law. 

Rex  T.  Younp,  A^  indictment  was  framed  on  the  stat.  30  Geo.  2.  against 
Randal.Mullins,  Young  and  others,  the  first  count  of  which  stated,  diat  the 
3  Terin^rep.  98.  Defendants,  fraudulently  intending  to  obtain  the  money  of 
Obtaining  ttwney^<^  King's  subjects  by  false  colours  and  pretences,  unlawfully 
prJLcc^oflhar-  ^^d  knowingly,  &c.  did  falsely  pretend  to  one  Thomas, 
ing  a  supposed  .^at  Young  had  made  a  bet  of  50Q  gujjieas  on  each  side 
^ntforc^^  Vi?di  a  colonel  in  the  army  dien  at  Bath,  that  one  W.  L. 
w/M  another,  and  would  on  the  next  day  run  on  the  high  road  leading  from 
tLtHc^next  Gloucester  to  Bristol  10  miles  in  lengdi  within  one  hour; 
day,  .     and  that  Young  and  Mullins  did  go  200  guineas  each  in  tlie 

bet,  and  Randal  did  go  the  other  100  guineas;  and  that 
under  colour  and  pretence  of  such  bet  they  obtained  from 
Thomas  as  a  part  of  such  pretended  bet  ao  guineas  of  the 
500  guineas:  by  which  said  false  pretences  the  Defendants 
unlawfully,  &c.  obtained  from  the  said  Thomas  the  said  20 
guineas,  with  intent  to  cheat  and  defraud  him  thereof^ 
whereas  in  truth  no  such  bet  had  been  made,  &c.  against 
the  form  of  the  statute,  &c.  A  second  count  stated  the  bet 
to  have  been  made  between  Young  and  Osmer.    It  was  ob- 

{a)  Vide  Smith'*  case,  Co\\T>.  24. 

jccted 
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jected  in  arrest  of  judgment,  first,  that  the  transaction  itself  Ch.  XVIII.  §a 
was  not  the  subject  matter  of  a  criminal  prosecution ;  for      ^J  statute 
that  it  did  not  affect  the  public;  and  it  was  such  against  FaUt  trettncet. 

which  common  prudence  might  have  guarded;  for  being '— ^ 

the  representation  of  a  future  transaction,  the  party  had  an 
opportunity  of  enquiring  into  fhe  truth  of  it,  and  therefore  it 
was  his  own  fault  if  he  were  deceived*  Secondly,  that  the 
offence  was  not  charged  with  sufficient  certainty,  inasmuch 
as  the  colonel's  name  was  not  mentioned.  Lord  Kenyon  C.  J. 
said,  that  the  stat.  30  Geo.  2.  c.  24.  was  considered  to  ex- 
tend to  every  case  where  a  party  htid  obtained  money  by 
falsely  representing  himself  to  be  in  a  situation  in  which  he 
was  not,  or  by  falsely  representing  any  occurrence  that  had 
not  happened,  to  which  persons  of  ordinary  caution  might 
give  credit*  The  statute  33  H.  8.  c.  1.  required  a  false  seal 
or  token  to  be  used,  in  order  to  bring  defrauders  into  the 
confidence  of  the  person  imposed  upon*  But  that  being 
found  to  be  insufficient  the  stat*  30  Geo*  2.  c*  24*  introduced 
another  offence  describing  it  in  terms  extremely  general* 
That  when  the  criminal  law  was  auxiliary  to  the  law  of  mo- 
rality, he  did  not  feel  any  inclination  'to  explain  it  away. 
Now  this  offence  was  within  the  words  of  the  act;  for  the 
Defendants  had  by  false  pretences  fraudulently  contrived  to 
obtain  money  from  the  prosecutor,  who  perhaps  too  credu- 
lously gave  confidence  to  them*  As  to  the  second  objection ; 
the  charge  was  sufficiently  certain  to  enable  the  Defendants 
to  know  what  they  were  called  upon  to  answer  for*  Per- 
haps the  colonel's  name  with  whom  the  wager  was  stated 
to  have  been  made  was  not  mentioned;  so  that  he  could  not 
have  been  described  with  greater  accuracy.  But  if  such  a 
wager  had  been  actually  depending,  it  was  competent  to  the 
Defendants  to  have  proved  1$.  in  their  defence*  Ashhurst  J. 
observed  that  the  legislature  were  aware  that  all  men  were 
not  equally  prudent,  and  that  the  stat.  30  Geo.  2.  was  passed 
to  protect  the  weaker  part  of  mankind*  The  words  of  it 
were  very  general,  and  the  Court  could  not  restrain  their 
operation.  Bidler  J.  in  commenting  on  the  operation  of  the  r/V^  ante,  sir. 
statute  30  Geo*  2.  said  that  it  clearly  extended  to  cases  which  ^^^  ^''^her  ob- 

^,',.^^•■1.  ,  .      scrvations  on  . 

were  not  the  subject  ot  an  mdictment  at  common  law  or  !)y  these  statutes.  i 

the  stat.  33  H.  8.    That  the  ingredients  of  this  offence  were 
the  obtaining  money  by  false  pretences  and  Tfith  an  intent  to 

defraud : 
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Ch.  xvni.  5  a  defraud:  barely  asking  another  for  a  sum  of  money  was  n#t 

By  statute      sufficient,  but  some  pretence  must  be  used,  and  that  pre- 

FaUepretcnces.  tence  false;  and  the  intent  was  necessary  to  constitute  the 

crime.    He  then  mentioned  a  case  which  was  tried  before 

vmeneuve  Morton  C.  J.  of  Chester  and  himself  at  Chester.  The  De- 
177a  fendant  applied  to  Sir  T.  BrdUghton,  telling  him  that  he  wai 

ka^tbe^^entnut-  iiistructed  by  the  Duke  de  Lauzun  to  take  some  horses  from 
0d  by  one  to  take  Ireland  to  London,  and  that  he  had  been  detained  so  long  by 
jre^andtoLon-  Contrary  winds  that  his  money  was  spent.  Sir  T.  Broughton 
don,  and  to  have  was  thereupon  induced  to  advance  some  money  to  him. 
^o^^ni^!!  ®^^  *^  afterwards  appearing  that  the  whole  story  was  a  fic 
tili  fas  money     tion,  the  Defendant  was  tried  for  a  cheat  on  the  stat.  30  Geo. 

««  expended.      ^    ^^^  convicted. 

Witchcll'scase  Jol^n  Witchell  was  indicted  before  Lawrence  Justice  on 
Gloucester  Sp.  the  Stat.  30  Geo.  3.  c.  24.  for  obtaining  money  from  A.  and  H. 
Jud.  Austip,  by  false  pretences.    It  appeared  in  evidence  that  the 

J  vtorkman  em-  Austins  were  clothiers  at  Wooton-under-Edge ;  that  the 
^erstoas  to%ep  P"8oner  vas  a  shearman  in  their  service,  and  employed  to 
an  account  of  the  superintend  the  other  shearmen,  and  to  take  an  account  of 
^^nenmploved^'  ^^  persons  employed,  and  of  the  amount  of  their  wages  and 
and  the  amount  earnings ;  that  at  the  end  of  each  week  he  was  supplied  with ' 

^{nd^ag^X't^ick^^^^y  ^^  P*y  ^^  different  shearmen  by  the  clerk  of  the 
he  'mas  weekly  to  prosecutors,  who  advanced  to  him  such  sum  as  according  to 
^/ff'tofl  c/«S"'*  written  account  or  note  delivered  to  him  by  the  prisoner 
toko  paid  him  the  W9LB  neccssaryto  pay  them.  The  prisoner  was  not  authorized 
amount.  He  de-  ^^  draw  froip  the  clerk  for  money  generally  on  account j  but 
account,charging merely  for  the  sums  actually  earned  by  the  shearmen;  and 
/ormorevjork     ^j^^  clerk  was  not  authorized  to  pay  him  any  sums  except 

and  of  other  men  .j..t_-  '1  /• 

than  done,  by  what  he  carried  m  m  his  account  or  note  as  the  amount  of 
vihich  he  obtained  ^Y^^^  ^^^  ^^^  jp  ^y^^  shearmen  for  the  work  they  had  done. 

a  larger  sum  than  •' 

koasdue.  r/iisislt  appeared  that  the  prisoner  on  the  9th  September  1796 
obtaining  m^ey  delivered  to  the  prosecutors'  clerk  a  note  in  writing  in  this 
tence  noithin  the  fomi — "  9th  September  1796,  shearmen  ^f .  44  -  1 1  -  O**, 
30  G.  2.  c.  24.;   which  was  the  common  form  in  which  he  n\ade  out  his  ac- 

because 'vstthout  -    ,  r    i     •  i  »  a      i  •  i 

the  false  pretence  ^^^^^^  the  amount  ot  their  week  s  wages.  And  it  appeared 
kev}ouldnothave{yxnhex  by  a  book  in  his  hand-writing  (which  it  was  his  busi- 
dit i  and  is  not'  '^^ss  to  keep  of  the  men  employed,  of  the  work  they  had 
like  a  case  of     done,  and  their  earnings)  that  there  ^ere  in  it  the  names  of 

r^h^on^ccount' ^^^'^^^^  ^^^  ^^°  ^^^  ^^^  ^^^^  employed,  who  were  entered 

as  having  earned  different  sums  of  money,  and  false  accounts 
of  the  work  done  by  those  who  were  employed;  so  as  to 

inak<^ 
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Ittake  out  the  sum  stated  in  the  note  to  be  due  td  the  sheaf-  Ch.  XVIII.  $  8. 
men.     The   jury  found  the  prisoner  guilty;  but  sentence   «i'i*'^"%4^ 
was    respited  in  order  to  take  the  opinion  of  the  Judges  PaUe  prettnces, 
whether  this  case  were  within  the  stat.  30  Geo-  2.;   the  ^ 

prisoner's  counsel  contending  that  no  cases  were  within  the 
statute  but  those  where  the  original  credit  was  obtained  by 
means  of  the  false  pretence ;  and  that  it  did  not  extend  ib 
cases  where  there  was  a  previous  confidence,  as  he  said  was 
the  case  here. 

The  Judges  first  conferted  on  the  case  in  Easter  term 
1798,  when  there  was  some  diversity  of  opinion  on  the  true 
construction  of  the  statute  in  this  respect:  but  finally  they  all 
agreed  in  Trinity  term  following,  on  this  principle,  that  if  the 
false  pretence  created  the  credit  the  case  was  Within  the  sta* 
tute:  and  they  considered  that  in  this  case  the  Defendant 
would  not  have  obtained  the  credit  but  for  the  false  account 
which  he  had  delivered  in,  and  therefore  that  he  was  proper- 
ly convicted.  The  Defendant,  as  was  obser\'ed  by  one  of  the 
Judges,  was  not  to  have  ahy  sum  that  he  thought  fit  on  ac- 
€oimt,  but  only  so  much  as  was  worked  out. 

In  Airey's  case  the  indictment  charged  that  one  Barrow  at  Rex  v.  Aircy, 
K.,  &c.  delivered  to  the  Defendant  a  common  carrier  certain  2  East's  Rep  30 
goods  to  be  carried  by  him  from  K.  to  one  Leach  at  L.,  post  s.  13. 
Aere  to  be  delivered,  he.  That  the  Defendant  received  thtf'^r^Z'^""'Z 

'  ^  ^        ^  the  money  agreed 

goods  under  pretence  of  carrying  and  delivering  them,  ^md for  by  pretending 
undertook  so  to  do ;  but  that  intending  to  cheat  Barrow  of  |^/?^^'^^'^^ 
his  money  he  afterwards  unlawfully,  &c.  pretended  to  Y^2iT^  have  lo*t  the  bai' 
row  that  he  had  carried  the  goods  from  K.  to  L.  for  the  pur-  '****  rocetpt. 
pose  of  delivering  them  to  Leach,  and  had  delivered  them 
to  Leach  at  L.,  and  that  Leach  had  given  him,  the  Defend- 
ant, a  receipt  expressing  such  delivery  of  the  goods  to  him, 
but  that  he  had  lost  or  mislaid  the  same  or  had  left  it  at 
home ;  and  that  the  Defendant  thereupon  demanded  of  Bar- 
row 16*.  for  the  carriage  of  the  said  goods;  by  means  of 
which  false  pretences  he  obtained  the  money,  &c.  On  a  writ 
of  error  after  conviction  the  judgment  was  affirmed. 

Though  the  stat.  33  H.  8.  c.  1.  naming  privy  tokens  and         •§  9. 
counterfeit  ktters  in  other  men's  names,  and  the  stat.  30Geo.  ^o^  far  the  Ha- 

*'.,,.«,  .  ,  ,  tutes  of  H.  S.  and 

2.  c.  24.  incmaing  false  pretences  m  general  may  seem  to  nave  g.  2.  vary  fr&m 
embraced  every  species  of  cheat  not  guarded  against  by  the  *''«  covvrfionlav!. 

common 
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Ch.  XVIII.  J  9.  common  law,  which  without  doubt  Included  every  cheat  cf- 

Hom  the  stats,  '/fected  by  means  of  any  false  token  having  the  semblance  of 

van  from  co«i- P^^hlic  authority,  or  in  any  manner  touching  the  public  inte- 

mon  lavy.  rest,  or  in  any  other  manner  by  conspiracy  or  forgery ;  yet  it 

'  18  still  important  to  inquire  how  far  these  statutes  var}^  in  any 

respect  from  the  common  law  or  from  each  other;  for  both 

of  them  are  confined  to  cheats  whereby  money  or  goods  are 

obtained,  and  therefore  they  would  not  in  terms  embrace 

choses  in  action^  as  bonds,  bills,  or  other  written  securities  for 

2  Geo.  2.  c.  52.  money;  though  these  being  now  made  subject  matters  of  lar- 

Lai-ccn^r'and      ^^^^  °^  ^^  same  nature  and  in  the  same  degree  as  if  the  of- 
Robbery,  597-    fcnder  had  stolen  any  other  goods  of  like  value  with  the  mo- 

Vide  Dean's       nev  duc  thereon,  it  may  be  questionable  whether  the  fraudu- 
casc  ante  7'49  •••• 

'  '  '  lent  obtaining  (which  is  included  in  larceny)  of  such  securi- 
ties by  means  even  of  a  privy  token  or  false  pretence  is  not 
also  indictable  by  help  of  the  statutes;  or  at  least  whether 
such  fraudulent  obtaining  be  not  indictable  at  common  law 
in  every  instance  where  the  obtaining  goods  of  the  like  value 
would  be  so  indictable.  It  was  also  said  in  Pear's  case  that 
the  statutes  of  Hen.  8.  and  Geo.  2.  were  confined  to  cases 
where  credit  was  obtained  in  the  name  of  a  third  person^  and 
Ante,  689.         did  not  extend  to  cases  where  a  man  on  his  own  account  got 

goods  with  an  intention  to  steal  them.  The  latter  branch  of 
the  dictum-is  undoubtedly  true  as  to*  both  the  statutes,  in 
the  sense  iii  which  it  was  there  applied,  in  contradistinguish- 
ing cases  of  larceny  from  cheats.  The  former  branch  is  also 
clearly  founded  upon  the  express  words  of  the  stat.  of  H.  8., 
which  speaks  of  *^  privy  tokens  and  counterfeit  letters  in  other 
merits  names?'^  But  it  cannot  fail  to  be  noted  that  the  words 
of  the  statute  of  Geo.  2.  are  much  more  general,  and  have 
no  such  restrictive  words ;  and  indeed  it  was  purposely  pas- 
sed in  order  to  supply  the  deficiencies  of  the  former  statute* 
Besides,  such  an  interpretation  seems  scarcely  consistent  with 
Ante,  82a  830.  the  doctrine  in  Young's  case,  in  WitchelPs  case,  and  other 

authorities.  In  the  former  Buller  J.  said  that  the  ingredients 

of  the  oiFence  within  the  statutes  were  the  obtaining  by  false 

pretences,  with  intent  to  defraud;  that  if  the  intent  were  made 

out  and  the  false  pretence  used  to  effect  it,  the  case  was 

brought  within  the  statute. 

Ward's  case,         In  Ward's  case  and  in  Obrian's  case  which  will  be  elsewhere 

lobrkn^icMe'  ^^^^^ed,  it  was  said  that  the  stat.  %%  H.  8.  c.  1.  creates  no  new 

r  Mod.  37a  post  tit.  Topgeiy .  offences ; 
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offence;  but  only  enhanced  the  punishmfent  of  such  as  wereCh.  XVIII.  §9. 
bffences  at  common  law.    The  former  part  of  this  was  un-  -^^  *^  ''^'*-  ^ 
doubtedly  tnib  with  respect  to  the  offences  then  in  judgment,  ^a^^'^o,^  com- 
which  were  forgeries;  for  so  far  the  stat;  33  H.  8.,  which ''w"*  ^<^- 
mentions  counterfeit  letters,  was  only  in  confirmation  of  the  ■"■~""~"~~"~" 
common  law.    And  this  may  serVe  to  explain  other  general 
expressions  of  the  same  tendency  to  be  met  with  in  several 
cases  which  have  been  already  referred  to,  from  whence  it 
might  otherwise  be  collected  that  every  case  was  supposed  to 
fall  within  the  scope  of  the  commoti  law  where  a  false  token 
Was  used:  but  other  authorities  mentioned  seem  to  restrict  ?^«^  Rex  v- 
the  generality  of  this  position,  and  to  confine  the  operation  2  butt.  1^127. 
of  the  common  law  in  that  respect  to  such  cheats  in  pri-  Young  and 
vate  transactions  as  are  effected  by  means  of  false  tokens  £jp^"  3 'j"^^ 
of  a  public  nature,  of  which  false  weights  and  measures.  Rep.  104 
false  dice,  and  false  marks  known  and  used  in  trade  are  given 
as  examples.    Therefore  though  a  false  token  (other  than 
a  forgery)   be  used  to  accompMsh  a  cheat,  yet  it  may  be 
doubted  whether  to  make  the  offence  indictable  at  common 
law  it  must  not  be  such  a  token  as  is  of  a  public  nature, 
claiming   public    confidence  and  thereby  calculated  to  de<* 
ceive  people  in  general,  and  not  such  a  privy  token  as  is 
merely  adapted  to  delude  a  credulous  or  incautious  individual 
in  a  private  transaction  between  the  parties.  If  this  be  received 
as  the  true  exposition  it  will  account  for  the  passing  of  the  stat. 
33  Hen.  8.  c.  1.  and  the  particular  wording  of  that  law.    No- 
thing appears  either  by  the  tide  or  preamble  of  the  statute  to 
shew  that  it  was  passed  to  obviate  any  doubts  in  the  common  S  Inst  iSJ; 
law;  neither  is  it  so  considered  by  Lord  Coke:  but  rather  itpur- 
ports  to  provide  for  offences  which  had  then  /orfr/i^  sprung  up  in 
order  to  evade  the  punishment  of  larceny.  The  title  of  the  act 
is  "  a  bill  against  them  that  counterfeit  letters  or  privy  tokens 
to  receive  money  or  goods  in  other  merHs  names!'*    The  use 
of  false  pubUc  tokens  for  defrauding  others  was  clearly  pu- 
nishable at  common  law^  as  a  cheat.     The  necessity  then 
of  the  statute  was  to  reach  frauds  which  were' accomplished 
by  means  oi  privy  tokens.  These  privy  tokens  and  counter- 
feit letters  must  also,  as  appears  from  the  title,  the  preamble, 
and  the  enacting  part,  be  made  in  other  men^s  names*    An 
argument  then  arises  upon  the  particular  wording  of  the  stat.    . 
33  H.  8.  against  the  supposition  that  cheating  by  means  of 

5  O  every 
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Cb.  XVIII.  J  5.  every  species  of  false  token  was  punishable  at  common  law 
'^^'^'^'f'''*- ^without  the  aid  of  that  statute;  for  then  so  far  from  there 
'oary  frc/m  cow-^^^"ff  ^^7  necessity  for  it  in  suppression  of  fraud,  which  the 

men  la*a. preamble  assumes^  it  was  even  restrictive  of  the  common  law: 

and  the  reason  given  for  it  in  Ward's  and  Obrian's  case,  name- 
ly, that  it  went  only  to  enhance  the  punishment,  is  not  well 
founded;  the  punishments  inflicted  by  the  statute  being  no 
more  than  would  be  warranted  by  a  judgment  at  common 
law  for  a  misdemeanor  of  such  a  nature,,  and  it  does  not  even 
Tost  %.  li.        include  the  power  of  finding.  The  stat.  30  Geo.  2.  c.  24.  does 

indeed  enhance  the  common  law  punishment  by  enabling  the 
court  to  transport  the  offender:  but  that  statute  extending 
the  offence  to  cheating  by  means  of  /alse  pretences  is  on  all 
hands  admitted  to  be  introductive  of  a  new  law. 

$  l6.  There  are  various  other  provisions  by  statute  for  the  pu- 

Marper9(^^^^' ^^^^^^^^  °^  particular  kinds  of  frauds  or  cheats;  most  of 

which  have  been  already  referred  to  under  former  heads;  such 
Ante,  (fl)  194.  as  those  by  goldsmiths,  &c.  in  working  up  plate  (o),  embenp- 
(d)  579.  (e)  ib.  zlcments  and  frauds  by  servants  (6),  by  officers  of  the  Bank  (c\ 
&  604  (/)  SBi.  and  of  other  public  cofnpqnies  (^/),  by  persons  in  the  post^- 
tf 75^(0  &00^'  ^JP^^  C0>  by  rnanufacturers  (/),  by  lodgers  {g),  by  persons 
and  vide  post,  entrusted  with  the  King's  naval  and  military  stores  (A),  and 
chief '^*  '*'  by  those  entrusted  with  ships  and  goods  at  sea  (/). 
Bankrupu,  Frauds  committed  by  bankrupts  will  be  considered  here- 

after, together  with  other  offences  against  public  trade  with 
which  they  are  mingled* 
Vide\jA,  Nui-         Others  it  is  sufficient  here  barely  to  refer  to;  as  the  stat. 

6  Geo.  1.  c.  18.  against  entering  into  public  subscriptions  for 

certain  schemes  of  commerce,  &c.  which  is  made  indictable 

Fahe  ^beighu     as  a  nuisance;  and  the  stat.  37  Geo.  3.  c.  143.  which  gives  a 

and  bcUcoicetm  •      •    i»  ^«        ^      •      ^»  r  ^t. 

summary  jurisdiction  to  justices  ot  the  peace  in  petty  ses- 
sions to  punish  retailers  in  whose  possession  false  weights 
and  balances  shall  be  found. 

•  •       •   . 
$11.  The  stat.  13  Eliz.  c.  5.  against  fraudulent  deeds,  aliena- 

•    w'^^lTe^r^^^^"*'  *^^'  ^^c'^°g  "^bat  feoffments,  gifts,  grants,  aliena- 
13  Eliz.  c.  5.'     "  tions,  conveyances,  bonds,  suits,  judgments,  and  execu- 

"  tions,  are  contrived  of  malice,  fraud,  covin,  collusion,  or 
"  guile,  to  the  end,  purpose,  and  intent,  to  delay  hinder  or 
*'  defraud  creditors  and  others  6f  their  just  and  lawful  ac« 

«  tions, 
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^  tions,  suits,  debts,  account,  damages,  penalties,  forfeitures,  Ch.  XVlll,  J  il.. 

«  heriots,  mortuaries,  and  reliefs,*'  &c*:   It  therefore  {s.  \.)ByHau^l£Mz: 

declares   and   enacts   "  diat  all   and   every   feoffmettt,  gin,.conveyflncM,  Wc. 

^*  grant,  alienation,  bargain  and  conveyance  of.  lands,  tene-  ""^  — — 

^  ments,  hereditaments,  goods   and  chattels,   or   of  any  of 

**  them,'  or  of  any  lease,  rent,   common,  or  other  i»t>fit  or       . 

"  charge  out  of  the  same  lands,  &Ct  by  writing  or  other-    • 

^'  wise,  and  all  and  every  bond,  suit,  judgment,  and  exeeu- 

"  tion,  to  or  for  any  intent  or  purpose  before  jdedared  and 

"  expressed,  shall  be  deemed  (as  against  the  party  grieved^ 

**  utterly  void,*'  &c.   And  then  it  enacts  (by  s.  3«),  ".  lliat 

^'  aD   and  every  the  parties  to  such   feigned,  covinous,  or 

^  fraudulent  feoflment,  pft,  grant,  alienation,  bargain, '  ton- 

**  veyance,  bonds,  suits,  judgments,  executions,  and   other 

*'  things  before  expressed,  (viz,  for  the  purpose  of  delaying 

"  hindering  or   defrauding  creditors  and  others)  and  being 

"  prhy  and  knowing  of  the  same,  who  shall  wittingly  and 

*'  willingly  put  in  ure,  avow,  maintain,  justify  or  defend  the 

'^  same,  as  true  simple  and  done  had  or  made  boni  fide  and 

^^  upon  good  consideration;  or  shall  alien  or  assign  any  the 

^^  lands,  tenements,   goods,  leases,  or  other  things    before 

'^  mentioned  to  him  or  them  conveyed  as  aforesaid,  or  any 

"  part  thereof,  shall  incur  the  penalty  and  forfeiture  of  one 

"  year's  value  of  the  said  lands,  &c,  of  or  out  of  the  same^ 

*^  and  the  whole  value  of  the  said  goods  and  chattels,  and 

^  also  so  much  money  as  are  or  shall  be  contained  in  any 

^  such  covinous  and  feigned  bond;  one  moiety  to  the  crown, 

"  the  other  to  the  party  grieved,  to  be  recovered  in  any  of 

'^  the  Queen's  courts  of  record  by  action,  &c.;  and  also  being 

^  thereof  lawfully  convicted  shall  suffer  imprisonment  for  one 

"  half  year  without  bail  or  mainprise." 

Then  by  stat.  27  Eliz.  c.  4.  (a)  reciting  that  subjects  and  27  EHz.  c,  4- 
corporations   "  after  conveyances    and   purchased   of  lands^  ^^^^^li^"^ 
^^  tenements,  leases,  estates,  and  hereditaments  for  money  or  defeat  or  prcjw 
*'  other  good  consideration  may  incur  loss  and  prejudice  ^yy^'^'P^^^'^'^f^- 
<^  reason  of  fraudulent  and  covinous   conveyances^   estates, 

(a)  Copyholds  were  hol4.en  not  to  be  within  this  act  by  Blencowe  J.  n% 
Launceston  1699.  Bull  N.  P.  lOa  But  in  Deed.  Watson  V.  Routledge,  B^ 
R.  M.  18  G.  3.  Lord  Mansfield  C  J.  said  that  dictum  was  of  no  authority, 
^nd  ought  to  be  rejected.  And  Aston  J.  remembered  a  case  to  the  con- 
trary: though  the  Court  reserTcd  giving  any  deci^iv^  opinion.  Dougl. 
n6.a 

«  gift3. 
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Ch.  XVIII.  5 11."  gifts,  grants,  charges,  and  limitations  of  uses,  made  or  to 

By  ttat.  27  Eliz.  u  be  made  in  or  out  of  lands  tenements  or  hereditaments  so 

ton^7r!ces,  Sv:  "  purchased,  wWch  said  conveyances,  &c.  were  or  shall  be 

[  "  meant  by  the  parties  to  be  fraudulent  and  covinous,  of 

**  purpose  to  deceive   such  as  have  or  shall  purchase  the 

"  same;  or  else  by  the  secret  intent  of  the  parties  the  same 

*'  be  to  their  own  proper  use,  and  at  their  free  disposition, 

"  cploured  nevertheless  by  a  feigned  countenance  and  shew 

<^  of  words  and  sentences  as  though  the  same  were  made 

**  bona  fide,  &c.  for  remedy,  (s.  2.)    And  for  avoiding  such 

**-. fraudulent  conveyances,  &c.''  it  enacts  "  that  every  con- 

"  yeyance,  grant,  charge,   lease,   estate,    incumbrance,  and 

**  limitation  of  use  or  uses,  of  in  or  out  of  any  lands  tene- 

",mqnts  or  other  hereditaments  whatsoever  made  heretofore, 

^  &c.  or  at  any  time  to  be  made  for  the  intent  and  of  pur- 

^^  pose  to  defraud  and  deceive  such  person  or  persons,  bodies 

^  politic  or  coporate  as  have  purchased  or  shall  afterwards 

^  purchase  in  fee  simple,  fee  tail,  for  life  lives  or  years,  the 

*'  same  lands,  &c.  or  any  part  or  parcel  thereof,  so  formerly 

*'  conveyed,   granted,   leased,   charged,   incumbered,  or   li-? 

^'  mited  in  use,  or  to  defraud  and  deceive  such  as  have  or 

<*  shall  purchase  any  rent,  profit,  or  commodity,  in  or  out  of 

^^  the  same  or  any  part  thereof,  shall  (against  the  parties  or 

**  those'  claiming  under  them)  be  utterly  void,'*  &c.  And  by 

Sect.  3.  ^^  All  and  every  the  parties  to  such  feigned^  co-* 

^^  vinous  and  fraudulent  gifts,   grants,  leases,   charges,   or 

**  conveyances  before  expressed,  or  being  privy  or  knowing 

^^  of  the  same  or  any  of  them,  who  shall  wittingly  and  wil- 

*^  lingly  put  in  ure,  avow,  maintain,. justify,  or  defend  the 

<^  same  or  any  of  them,  as  true  simple  and  done,   had   or 

^^  made,  bona  fide,  or  upon  good  considerauon,  to  the  dis- 

^*  turbance  or  hindrance  of  the  said  purchaser  or  purchasers, 

«  lessees,  or  grantees,  or  of  their  heirs,  successors,  executors, 

<<  administrators  or  assigns,  or  such  as  shall  lawfully  cl^m 

w  any  thing  by  from  or  under  them  or  any  of  them,  shall 

"  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the 

**  said  lands  tenements  and  hereditaments  so  purchased  or 

**  charged,  (one  moiety  to  the  Crown,  the  other  to  the  party 

"  grieved,  to  be  recovered  by  action,  &c.);  and  also  being 

**  diereof  lawfully  convicted  shall   suffer  imprisonment   for 

^  one  half  year,  without  bail  or  mainprise," 

By 
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By  Stat.  9  Ann.  c.  14.  s.  5.   ^  If  any  person  or  persons  Ch.xvill.$l2. 
^  shall  by  any  fraud  or  shift,  cousenage,  circumvention,  ^y  *'fl'-  ^  Ann. 
**  deceit,  or  unlawful  device,  or  ill  practice  whatsoever,  '^T^^ithdice^^c, 

"  playing  at  or  with  cards,  dice,  or  any  the  games  afore- 

"  s£ud(a),  or  in  or  by  bearing  a  share  or  part  in  the  stakes,  ^^     ?     *  , 
^'  wagers,  or  adventures;  or  in  or  by  betting  on  the  sides  or  dice,  ^c, 
*'  hands  of  such  as  do  or  shall  play  as  aforesaid,  win,  obtain,  ^  ^™^'^'  \t" 
**  or  acquire  4o  him  or  themselves,  or  to  any  other  or  others,  provisions  in 
**  any  money  or  other  valuable  thing  or  things  whatsoever,  Jj^'®  ^^  "1**  ^? 
^^  or  shall  at  anyone  time  or  sitting  win  of  any  one  or  more  ing  actions  to 
"  person  or  persons  whatsoever  above  the  sum  or  value  of  ^^®  P*^^  griev- 

CQ  to  recover 
^^  10/.;  and  being  convicted  of  any  of  the  said  oifences  upon  penalties, 

^^  an  indictment  or  information  to  be  exhibited  against  him 

u  or  them  for  that  purpose,  shall  forfeit  five  times  the  value 

<^  of  the  money  or  other  thing  so  won  as  aforesaid,  and  in 

^^  case  of  such  ill  practice  as  aforesaid  shall  be  deemed  in- 

^  famous,  and  suifer  such  corporal  punishment  as  in  cases  of 

*'  wilful  perjury;  and  such  penalty  to  be  recovered  by  such 

^  pers9n  or  persons  as  shall  sue  for  the  same  by  such  action 

**  as  aforesaid  (^)-" 

In  Lookup's  case  the  Court  held  that  they  had  no  authority  Lookup's  case, 

on  such  conviction  to  set  a  fine  upon  the  offender;  but  on^^^^  ^^* 

judgment  given  that  he  is  convicted,  Scc^  the  penalty  shall  l^e  46I. 

recovered  thereon  by  the  informer. 

Form  of  IndictmenU 

As  to  ^e  form  of  the  indictment,  where  the  charge  is  for        }  1^* 
cheating  by  false  tokens,  it  is  necessary  both  at  common  law  ^^^^^  of  indicts 
and  upon  the  stat.  33  H.  8.  to  set  forth  what  the  false  tokens  Rex  v.  Munoz, 
are;  in  like  manner  as  it  is  necessary  to  describe  the  false  ^^^^^^ 
pretences  in  an  indictment  founded  on  the  stat.  30  Geo.  2.and£ddy'8ca8e, 
And  in  neither  case  is  it  enough  to  allege  generally  that  the  ^-  ^^  ^"°- 
cheat  was  effected  by  means  of  certain  false  tokens  or  false  Rex  v.  Mason, 
pretences.     The  reason  of  which  was  given  by  Grose  J.  in  2  Tenn  R.  581. 
delivering  the  opinion  of  the  Judges  in  Fuller's  case,  that  Fuller's  case, 
there  mav  be  some  false  pretences  not  within  the  statute,  and  ^'  J"**-  *"*?» 

1        r      '  1  I  11^  ,       92.  and  post  In- 

theretore  they  must  be  set  out,  that  the  Court  may  see  what  dictment,  Gene- 

they  were.     But  it  does  not  appear  necessary  to  describe  ^^  Form. 

'^^  J  Rex  V.  Youngs 

and  others, 
(a)   The  games  before  mentioned  are  "  Cards,  Dice,  Tables,  Tennis,  anjte,  828. 
**  Bowls,  or  other  ^ame  or  garnet  vihaUoever** 

(fi)  The  qiti  tam  actions  are  before  znentifmed; 

the 
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Ch.  XVIII .  J 13.  them  more  particularly  than  they  were  shewn  or  described  to 
Form  of  Indict-  the  party  at  the  time,    and  in  consequence  of  which  he  was 

. '         imposed  upon*     Also,  it  does  not  seem  necessary  to  make 

T^"T^»  *^*S    ^^y  express  allegation  that  the  facts  set  forth  shew  ?k  false 

token  or  ?i  false  pretence;  for  in  Terry's  case,  where -tjie  in- 
dictment on  the  stat»  33  H.  8.  charged  that  he  by  ^  folic  note 
in  the  name  of  J«  D.  obtained  into  his  hands  a  wedge  of 
silver,  &c.;  it  was  holden  well  enough,  though  it  were  not 
said  to  be  ^  false  token* 
Rex  V.  Airey,        In  Airey's  case  before  mentioned  the  indictment  which 
2*East'?Rcp  30.  ^"^^  framed  on  the  stat*  SO  G.  2.  after  alleging  that  the  De- 
Tide^xxt^  831.  fendant  unlawfully  knowingly  and  designedly  pretended  so 

and  so,  proceeded  thus — ^^  by  means  of  which  said  false 
pretences  the  Defendant  unlawfully,  &c«  obtained  from  J.  B. 
16j.  with  intent  to  cheat  the  said  J.  B.  of  the  same,"  &c.; 
and  then  proceeded  to  negative  the  truth  of  the  pretences 
used*  This  was  holden  to  be  sufficient  without  alleging  in 
express  terms  that  the  pr.etences  were  false ;  or  rather  it  was 
considered  that  the  whole  indictment  taken  together  did 
amount  to  an  express  allegation  that  the  pretences  were 
false ;  and  that  there  was  no  technical  form  or  order  of  words 
required  so  to  express  the  offence,  if  upon  the  whole  it  appear- 
dl  that  the  money  had  been  obtained  by  means  of  the  pre<» 
tence  set  forth,  and  that  such  pretence  was  false. 
Ilex  V.  Youngs  Several  may  be  charged  jointly  in  an  indictment  with  the 
S^Tcm  Reo  98  *^"^®  cheat;  as  if  they  be  present  and  concurring  at  the  time 
Ante.  with  those  by  whom  the  false  tokens  or  pretences  are  shewn 

by  act  or  speech. 

$  14.  At  common  law  the  punishment  for  a  cheat  is  as  in  other 

PwiUhment-       case«  of  misdemeanor  by  fine,  imprisonment,  or  further  by 

infamous  corporal  pain  in  aggravated  cases.     How  this  has 

been  confirmed  or  extended  by  the  two  stats,  of  H.  8.  and 

3  Inst.  133.        Geo.  2.   has  been    already  shewn.     Lord  Coke  says  that 

1  Hawk.  ch.  71.  offenders  can  only  suffer  corporal  punishment,  but  cannot  be 

'      ,  fined  by  force  of  the  stat.  33  H.  8.  alone;  though  Hawkins 

Cro.  Cw.  564.    refers  to  a  precedent  in  Croke*s  Rep.  where  an  offender  was 

fined  for  a  cheat  falling  within  that  statute,  on  which  the 
indictment  was  laid.  Cases  however  may  occur  where  the 
offender  may  be  fined  at  common  law  as  well  as  corporally 
.punished  under  that  statute,  which  certainly  was  not  meant 

td 
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to  abridge  but  rather  to  extend  the  common  law*  And  siich  Ch.  XVIII.$  li. 

upon  examination  might  well  have  been  done  there;  for    Pumthment. 

the  false  token  there  laid  was  a  false  note  in  the  name  of  anO' 

ther  person;  which  was  a  direct  forgery  at  common  law*    . 

So  now  there  can  be  no  offence  either  at  common  law  or  by 

the  statute  of  H.  8.  which  is  not  also  comprehended  within 

the  act  of  the  30  Geo.  2.  (subject  to  the  observation  before  (Ante,  832.) 

-made),  though  the  reverse  does  not  hold  good* 

Where  goods  have  been  obtained  from  another  by  mere  Tidt  ante,  TSdi 
fraud,  the  Court  have  no  power  of  awarding  restitution  on^^^^^^^^^ 
conviction  of  the  offender,  as  in  cases  of  felony*  Rep.  175.  and 

R.  V.  De  Vaux- 
and  othorii  3  Leacb»  66C^ 
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FORGERY. 


Definition*  •  •  -  •  $  I. 

The  false  making  or  Alteration  of  any  written  Instru* 

ment  whereby  another  may  be  prejudiced,  with  Intent 

to  deceive  and  defraud. 
Pumshable  as  Misdemeanor  at  Common  Law.  ib» 

General  Division.  -  -  .  J  2* 

I.  With  vihat  Intent  the  Act  must  be  done.  §  3* 

With  Intent  to  deceive  and  defraud,  though  none  be 

actually  defrauded,  ib. 
But  Q.  Alteration  not  fraudulent  may  avoid  a  Security. 

/*. 

II.  What  fake  making  or  Alteration  amounts  to 

Forgery.  -  -  -  §  4. 

The  Act  alone  before  Publication,  ib. 

Publication  with  Knowledge  made  a  substantive  Offence 
by  Statute  in  certain  Cases,  ib. 

Forging  Deed  in  the  Party's  own  Name.  ib. 

Indorsing  Bill  of  Exchange  payable  to  another  of  the 
same  Name.  ib.  Or  putting^fF  a  Note  made  in  Truth 
in  the  Party's  Name  as  the  Note  of  another,  ib. 

Making  fraudulent  Insertion,  Alteration,  or  Erasure,  in 
material  Part  of  a  true  Instrument;  though  executed 
afterwards  by  the  true  Party,  not  knowing  thereof,  ib. 

But  not  a  mere  Omission  to  insert  a  Clause  in  it  before 
Execution;  unless  such  Omission  alter  the  Sense  of 
what  is  inserted,  ib. 

Nor  a  fraudulent  personating  of  the  true  Man:  but  In- 
dictment lies  for  the  Conspiracy  and  Cheat.         $  5- 

Resemblance  of  false  to  true  Instrument  need  not  be 
perfect..  «  •  •  -  $  6. 

IIL  Of 
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{Of  what.) 

m.  Of  v)hat  Instruments y  ^c.  Forgery  may  he  com- 
mitted. -  -  -  -  5  7.      • 

1«  At  Common  Law* 
Of  Records,  and  other  public  Instruments ;  of  private 
Deeds,  &c.  under  Seal,  Wills,  and  other  Instruments 
or  Writings,  such  as  an  Acquittance  for  Goods,  or 
Order  to  appropriate  them  to  the  Party's  Use, 
whereby  any  Person  may  be  injured  or  defrauded. 
lb. 

Qp  As  to  a  pretended  Order  or  Authority  to  a  Gaoler 
to  release  a  Prisoner,  which  if  genuine  was  a  Nul- 
lity,   ib. 

2.  By  Statute;  relating  .        •        .        ^  ^8. 

1.  To  i?ec0rd^,  avoiding,  rasing,  or  altering  such,  Felo- 
ny by  Stat.  8  H.  6.  c.  12.  and  8  Ric.  2.  c.  4.       $  9.  a 

2,  To  the  Transfer  of  public  Funds j  and  the  Stocks  of 
public  Companies,  -  -  -         §  9.  6 

The  Forgery  of  any  Order^  Assignment^  Receipt^  Dis' 
charge^  Letter  of  Attorney^  or  other  Authority  or  In^ 
strument  to  transfer^  &fc.  any  Share  or  Annuity  of 
any  capital  Stock  established  or  to  be  established 
by  Parliament,  or  of  any  public  Company ;  or  to 
receive  any  such  Annuity  or  Dividend;  or  fbrging 

.  the  Name  of  any  Proprietor^  &c.  to  such  Letter  of 
Attorney,  &c.;  or  knowingly  demanding  or  endea* 
vouring  to  have  suctt  Share  transferred,  &c.;  or  such 
Dividend  received,  &c.;  or  procuring  or  assisting, 
&c.  therein;  Felony  without  Clergy,  by  Stat.  9  G.  1. 
c.  22.  31  Geo.  2.  c.  22.  s.  77*  and  4  Geo.  3.  c.  25. 
s.  15.    ib. 

Extended  by  33  Geo.  3.  c.  30.  to  Transfers  of  Stocks 
in  the  Names  of  any  other  than  the  Owners,   ib. 

Forging  or  assisting  to  forge,  or  uttering,  &c.  forged 
Transfers,    ib. 

Also  to  Persons  making  or  assisting  to  itiBke  false Entrie^ 

in  the  Books  of  the  Bank.    ib. 

*  

Making  out  false  Dividend  Warrants^  Transportation 

for  7  Years,    ib. 
Forging  Names  of  Witnesses  to  Instruments  for  Trans-\ 

fer  or  Receipt  of  Public  Stock,  or  Stock  of  the  Bank, 

5  P  South'. 
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(Of  what.) 

South-Sea,  or  East-India  Companies,  Felony, by  Stat. . 

37  Geo.  3.  c.  122.  -  *-  -  §  9.  * 

Extended  to  certain  Irish  Funds  made  payable  at  the 

Bank  oif  England  by  Stats*  35  Geo*  3.  c,  66.  and 

37  Geo.  3.  c.  46. 

.   One  may  be  indicted  for  forging  a  Transfer  of  Stock 

of  which  A.  was  charged  to  be  possessed  of  and  en- 

••  titled  to;  though  he  had  not  accepted  such  Transfer 

as  directed  by  Statute,    ib. 
5.  Notes  and  other  Securities  of  the  Bank  of  England%and 
'    other  public  ^Companies.  "  -  §  1^» 

i«  Securities  of  the  Bank  of  England;  Forgery  thereof,  or 
demanding  Money  thereon,  made  Felony  without 
Clergy  by  Stat.  15  Geo.  2.  c.  13.  -  §  10. 

So  of  Common  Seal  by  several  Stats.of  Will.  3. 
Having  in  Possession  (except  by  Persons  authorized)  of 
Instruments^  £s?c.  for  making  Paper  (like  that  used  by 
the  Bank  of  England  in  their  Notes  in  the  Respects 
therein  mentioned) ;  or  assisting,  &c.  Felony  without 
Clergy,  by  Stat..  13  Geo.  3.  c.  79.    ib*  * 

Making  Plates,  &c.  with  Words  (Bank  of  England^  &c. 
or  the  Sums)  in  white  Letters  on  black  Ground;  or 
using  such   Plates;    or   knowingly  having  such  in 
Custody;  or  wilfully  uttering  such  Notes,  &c.  Im» 
prisonment.   id. 
Making  or  having  in  Possession  certain  Paper  like  the 
Bank  with  curved  Lines^  &c.  Felony  and  Transpor- 
tation for  14  Years  by  Stat.  41  Geo.  3.  c.  39.    ib. 
Knowingly  receiving  or  having  in  Possession  forged  Bank 
Notes,   &c.   without  lawful   Excuse,    Felony   and 
Transportation  for  14  Years,    ib. 
£ngraving  Plate ^   &c.  like  Bank  Note,  or  using^  or 
knowingly  having  such  in  Possession^  without  written 
Authority,  or  uttering^  &c.  Felony  and  Transporta- 
tion for  7  Years,    /i. 
What  a  rasing  of  an  Indorsement  on  a  Bank  Bill.  $  11. 
What  a  sufficient  Resemblance  to  a  Bank  Note,  Sec  to 

be  said  to  purport  to  be  such.   ib. 
ii.  Securities  of  South'Sea  CorHpany.  -  §  12. 

Forgery 
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Forgery.  -  •^S 

{Of  rvhat.) 

Forgery  of- Common  Seal^  Bonds^  &c.:  offering  to  dispose 
of  ox  put  ^way  the  same  knowingly,  &c.;  demand-^ 
ing  Money  thereon^  See.  with  Intent  to  defraud  the 
Company  or  any  other;  Felony  without  Clergy  by 
Stat.  9  Ann«c.  21.  and  6  Geo*  1.  c.  4«  $  12. 

So  forging  Indorsement  or  Assignment  of  such  Bond,  &€• 

by  Stat*  12  Geo.  1.  c  32.  ib. 
So  forging  Receipts  for  Stock  and  Dividend  Warrants, 
or  uttering  the  same,  &c.  by  Stat.  6^  Geo.  1.  c.  11.  ib* 
ill.  London  and  Royal  Exchange  Assurance  Company^  and 
Globe  Lisurance  Company^  protected  by  similar  Provi- 
sions, extending  also  to  Policies  and  Bills*  §  13. 
iv.  East'Aidia  Company*                                               $  14. 
Forging  Bond^  Indorsement^  or  Assignment;  or  utter- 
ing or  publishing  such;  Felony  without  Clergy,  by 
Stat.  12  Geo.  1.  c.  32.  s.  9.  ib. 
V.  Plate  Glass  Manufactory  Company.            -  $15. 
Forging  Seal,  or  Deed  or  Writing  under  Seal;    or   de^ 
manding  Money  in  pursuance  thereof;    Felony  by 
Stats.  13  Geo.  3.  c.  28.  and    33  Geo.  3.  (c.  17.) 
s.  23. 
4.  Stamps*              -            -            -            -  $  16. 
Forgery  thereof  on  written  Instruments  on  which  pub- 
lic Duties  are  levyable  made  capital  Felonies  by  the 
respective  Revenue  Acts,    ib* 
Fraudulently  using  Stamps  a  second  Time  by  transpos- 
ing them  or  erasing,  &c.,  Words  in  the  Stamped  In- 
strument;   Felony  and  Transportation   by  stat.   12 
Geo.  3.  c.  48.     Q.  Made  capital  in  soae  Cases  by 
subsequent  Statutes.  $  17. 
So  forging  Essay  Marks  or  Dt4ty  Stamps  on  Gold  or 
Siher  Plate  by  Stats.  31  Geo.  2.  c.  32.  s.  15.  and 
24  Geo.  3.  st.  2.  c.  SZ.  s.  16.          -           -  $  18. 
But  forpng  other  Marks  required  by  Stat.  38  Geo.  3. 
c.  69.  only  Felony  and  Transportation  for  7  Years,  ib* 
Construction  on  the  Stamp  Acts.          •        -        $  19. 
Indictment  for  uttering  Pieces  of  Paper  liable  to  the 
Receipt  Duty^  held  well.    iU 

"  Duties 
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"  Duties  of  Excise''  and  "  Duties  under  the  Manage- 
ment of  the  Commissionersof  Excise,"  are  tantamount 
Expressions  under  Stat.  27  Geo.  3.  c.  13.  s.  Z5*  38. 
and  the  Penalty  of  forging  Stamps  in  respect  of  Du- 
ties of  the  latter  Sort  revived  under  the  former  De- 
nomination. •  -      •  $19. 
Indictment  charging  the  Duty  to  be  laid  "  for,  on  and 
"  in  respect  of,"  is  good;  though  the  Words  of  the 
Act  be  "  for  and  upon."  ib. 
5.  Official  Papers^  Securities^  and  Documents.        -      ^20. 
].  Forging  Testimonials  of  Soldiers  and  Mariners  a,  capi- 
tal Felony  by  Stat.  39  Eliz.  c.  1 7.  s.  3.  ib. 
ii.  Forging,  &c.    Memorials  of  Registry  of  Deeds  and 
Wills^  and  of  Bargains  and  Sales  in  Yorkshire  and 
Middlesex,  capital  Felonies  by  several  Statutes.  $  21» 
lii.  Forging  Documents  relating  to  Suitors  in  Chancery^ 
capital  Felony  by  Stat.  12  Geo.  1.  c.  32.  s.  9.       $  22. 
.    iv.  Forging   Mediterranean  Passes,  capital    Felony  by 
Stat.  4  Geo.  2.  c.  18.                  -            -               $  23. 
V.  Forging  Marriage  Registers  and  Licences j  capital  Fe- 
lonies by  Stat.  ^  Geo.  2.  c.  33.  s.  16.                $  24. 
vi.  Forging  SeamerCs  Letters  of  Attorney,  &c.  to  receive 
'                      Wages,  Prize  Money,  &c.  Last  Wills,  or  other  Powers 

or-  Authority  whatsoever  for  such  Purpose;  or  utter'-, 
ing  or  publishing  the  same:  or  forging  Certificate  of 
Discharge,  &c. 
Or  Certificate  to  obtain  Letters    of  Administration   tQ 
Seamen,  and  other  Documents  to  receive  Wages,  Scot 
Folipy  without  Clergy  by  various  Statutes.         §  25. 
Muster-Books  of  the  Navy  Office  Evidence,  ib. 
vii.  Forging  Prefnes,  Felony .  without  Clergy  by  Stat. 
32  Geo.  2.  c.  14.  s.  9.  -  -  $  26* 

viii.  Forging  Franks  of  Letters,  Felony  and  Transporta- 
tion by  Stat.  24  Geo.  3.  st.  2.  c.  37.  s,  9.  $  2T. 
ix.  Forging,   &c.    of  Exchequer  Bills,  Orders,  Assign- 
ments, &c.   capital   Felonies  by   the  several  Acts. 

$28. 
X.  So  of  Lottery  Tickets.  -  -  §  29. 

xi.  i?e- 
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xi.  Jteceipts  for  Duties  on  Legacies^  altering  thereof,  a 
Penalty  of  500/.  Forging  Stamps  thereof  capital 
Felony  by  Stat.  36  Geo.  3.  c.  52.  -  $  30. 

xii.  Making  or  subscribing  false  Certificates  of  Naval  or 
Military  Stores^  a  Misdemeanor.  -  §  31. 

xiii.  Forging,  &c.  Contracts;^  Assignments^  Certificates^  or 
Receipts^  respecting  the  Redemption  of  the  Land-tax  a 
capital  Felony  by  Stat.  42  Geo.  3.  c.  116.  s.  194. 

•  §  31.  A 

6.  Private  Papers^  Securities^  and  Documents*  §  32. 

i.  Forging  Deeds^  Charters^  Writing  sealed^  Court  RoU^ 

or  WiU^  to  molest,  defeat,  charge,  &c.  the  Estate  of 

Freehold  or  Inheritance  of  any  Person;  or  knowingly 

publishing  or  shewing  in  Evidence  any  such  (except 

by  Attomies,  &c.  for  Clients);  Misdemeanor,  and 

subjected  to  infamous  Punishment  by  Stat.  5  Eliz. 

c.  14.  ib. 

Forging  the  like  Deeds,   &c.  with   Intent  for  any  to 

claim  Estate  for  Term  of  Years,  &c.  Or 
Forging  any   Obligation^  Acquittance^  Release^  or  Dis* 
charge  of  any  Debt,  Sec.  or  other  Thing  personal; 
or   knowingly  pronouncing   or   publishing,    &c.  the 
same.  Misdemeanor,  &c.  ibm 
Committing   any  of  such   Offences  a   second   Time, 
(i.  e.  after  Conviction  by  Judgment)  Felony  without 
Clergy,  ib. 
Construction  of  the  Stat.  5  Eliz.  c.  14.  «         $  33. 

To  what  Estates  the  Stat,  extends,  ib. 
To  what  Writings.  ib»  ^ 

li.  Forging  any  Deed^  Willy  Testament j  Bond^  Writing' 
Obligatory  y  Bill  of  Exchange^  Promissory  Note  for  the 
Payment  of  Money ,  Indorsement  or  Assignment  of  such 
Bill  or,  Note^  Acquittance  or  Receipt  for  Mortey  or 
Goodsy  with  Intent  to  defraud  any  Person  (or  by 
Stat.  31  Geo.  2.  c.  22.  s.  78.  any  Corporation);  or 
uttering  or  publishing  the  same  as  true ;  Felony  with- 
out Clergy,  by  Stat.  2  Geo.  2.  c.  25.  and  9  Geo.  2. 
c.  18.  -  -  - .  -  -         $  34 

Extended  by  Stat.  7  Geo.  2.  c.  22.  and  18  Geo.  3.  c.  18. 
to  ForgerSy  Procurers^  or  Assisters  in  forging  of  any 

Acceptance 
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Acceptance  of  any  Bill  of  Exchange^  or  the  Number  6r 
principal  Sum  of  any  accountable  Receipt  for  any  Note^ 
BiUj  or  other  Security  for  Payment  of  Money ^  or  any 
Warrant  or  Order  for  Payment  of  Money  or  DeUvertf 
of  Goods.  .  •  -  -  §34k 

Knowingly  uttering  or  publishing  the  same.  ib. 

Qusere.  Whether  uttering  in  England  a  Bank  Note 
made  and  payable  in  Scotland  be  within  the  Acts  as  a 
Writing'^bUgatory.  .         .-  -  $  35 

What  a  Receipt  for  Money.  -  -  §  36 

Indictment  for  forging  a  Receipt,  viz. ''  Received  the , 
^^  Contents  above  by  me,"  &c.  is  sufficient,  without 
setting  forth  the  Bill  of  Items  to  which  it  refers,  ib. 

Receipt  for  Bank  Notes  not  a  Receipt  for  Money  or 
Goods  within  Stat.  2  Geo.  2.  c.  25.  ib. 

Nor  a  forged  Receipt  for  Bank  Notes  with  Intent  to 
defraud  a  Corporation,  within  the  Stat.  T  Geo.  2. 
which  only  names  Persons*  ib. 

But  that  now  aided  by  Stat.  18  Geo.  3.  c.  18.  ib. 

A  false  Entry  of  a  Sum  and  a  Date  as  by  the  Bank  on 
the  Debtor  Side  of  their  Cash  Book  kept  by  a  Custo- 
mer,  is  a  Receipt  for  Money,  &c.  within  the  Acts.  ib. 

But  where  the  Words  forged  do  not  in  themselves  pur- 
port to  be  a  Receipt  (as  a  mere  Name)^  but  are  only 
so  as  connected  with  some  other  Matter,  such  Con- 
nection must  be  shewn  in  the  Indictment.  H. 

A  Scrip  Receipt  with  the  Blank  not  filled  up  with  any 
Person's  Name,  from  whom  it  was  supposed  to  be  re^ 
ceyjttl>  is  not  a  Receipt  for  Money  within  the  Sta- 
tutes, ib.  • 

A  false  Voucher  forged  in  the  Name  of  a  third  Person, 
as  acknowledging  the  Receipt  of  Money  by  such  Per- 
son to  the  Forger  in  order  to  obtain  Reimbursement 
from  another  on  the  Credit  of  such  Voucher,  is  with- 
in the  Statues,  ib. 

What  a  Warrant  or  Order  for  Payment  of  Money j  or 
Delivery  of  Goods.  -  -  .  §  37. 

It  must  be  by  one  having  or  claiming  Authority  to 
command,  and  not  merely  a  Request,  ib. 

But  sufficient  if  it  so  purport  to  be,  though  in  Truth  he 
had  no  such  Authority.  -  -  §  SS. 

And 
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And  though  made  in  a  fictitious  Name,  ib* 

An  Order  in  general  Terms  is  sufficient,  without  speci- 
fying the  particular  Goods  or  Sum  of  Money;  if  in- 
telligible to  those  to  whom  addressed.  -        $  39^ 

As  "  to  deliver  my  Work,"  &c.  ib. 

So  an  Oixier  for  Payment  of  "  all  my  Proportion  of 
Prize  Money,"  &c,  ib. 

The  Statutes  extend  to  Instruments  of  other  specific 
Denominations,  if  in  legal  Effect  Warrants^  Orders^ 
&c«  as  Bills  of  Exchange,  &c«  *        -        §  ^* 

Not  confined  to  Commercial  Transactions*       -       ^  41. 

Extends  to  Orders  for  Seamen's  Pay,  &c«  ib* 

By  Stat.  41  Geo.  3.  c.  57.  dbimterfeiting,  &c.  certain 
Moulds  for  certsdn  printed  Forms  or  Paper  of  a  par- 
ticular Description  useS  by  Bankers^  &c.  in  their 
Bills^  Notes^  &c.  or  using  the  same,  &c.  or  publishing 
such  Notes,  &c*  knowingly;  Misdemeanors:  and  for 
2d  Offence,  Trans{;(Htation*  -  *         ^  ^^* 

IV.  Hovofar  the  Validity  in  Lam  of  the  Thing  forged^ 

supposing  it  were  true^  is  essential  to  Forgery.  J  43. 

Sufficient  if  it  purport  on  the  Face  of  it  to  be  such  a 

true  Instrument  or  Writing,  of  which  Forgery  may 

be  committed* 
As  the  Forgery  of  a  Protection  in  the  Name  of  one  as 

a  Member  of  Parliament  who  was  not  so.  ib. 
Of  a  Conveyance  of  an  Estate  by  a  wrong  Descrip- 
tion, ib. 
Of  the  Will  of  a  living  Person,  ib. 
Of  the  Instruments  of  Persons  who  had  no  ES3ftence.  ib. 
What  Degree  of  Similitude  between  the  counterfeit  and 

true  Instrument  is  sufficient.  -  -         J  44. 

It  must  have  the  essential  Requisites  of  the  true  Instru- 

m^ent;  but  sufficient  if  calculated  to  impose  on  Persons- 

in  generaL  ib. 
How  the  Counterfeit  must  tally  with  the  Description  of 

the  particular  Instrument  alleged  in  the  Indictment 

to  be  fiarged.  -       .         -  -  §  45. 

A  Bill  of  Exchange  directed  to  J.  Ring  and  accepted 

by  J.  King  cannot  be  laid  as  purporting  to  be  directed 

to  J.  King  by  the  Name  of  }•  Ring.  ib. 

But 
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But  Indictment  for  forg^g  Will  of  P.  P.  good,  thoa{^ 
the  Will  which  began  "  I  P.  P."  &c«  concluded  with 
the  Signature  of  J.  P»  -  -  J  45. 

But  if  the  Instrument,  if  genuine,  would  be  illegal  and 
void  on  the  Face  of  it,  as  where  a  forged  Will  of  Lands 
was  only  attested  by  two  Witnesses,  being  presumed 
to  be  freehold,  (the  contrary  not  appearing),  and 
therefore  void  by  Stat,  of  Frauds,  held  no  Forgeiy  so 
of  a  Will.  ib.  , 

So  where  a  Bill  of  Exchange  for  less  than  SL  had  jooi 
the  Requisites  enjoined  by  Stat.  17  Geo.  3.  c*  3(X 
without  which  it  was  declared  void.  li. 

AlittT  in  case  of  Forgery  of  a  Bill  of  Exchange  on  uJi* 
stamped  Paper,  ib. 

Or  where  the  Instrument  is  only  avoidable  by  collateral 
Evidence  dehors,  but  good  on  the  Face  of  it.  ib* 

if 

V.  How  far  using  a  fictitious  Namej  or  personating 
the  true  Man  or  fictitioits  Character  assumed  at  the 
TimCj  will  affect  the  Offence.  -         -         i  46. 

Forgery  may  be  committed  in  the  Name  of  a  non-exist- 
ing Person,  li. 

As  of  a  Power  of  Attorney  to  receive  Prize-Money  in 
the  Name  of  a  supposed  Representative  of  a  deceased 
Seaman,  ib* 

So  of  Bills  of  Exchange  drawn  or  indorsed  in  ficdtious 
Names,  ib* 

Immaterial  whether  any  additional  Credit  be  gained  by 
the  Forgery;  as  where  a  Party  unknown  indorsed  a 
Ml^in  a  different  Name  as  for  his  own.  \  47. 

Or  where  one  in  like  Manner  signed  a  Receipt  to  the 
Drawee  for  the  Contents  of  a  Bill,  made  payable  to 
Order,  and  indorsed  in  Blank,  ib* 

But  where  the  Credit  is  given  to  oq&  personally^  said  to  be 
no  Forgery  if  he  give  a  Security  for  it  in  a  fictitious 
Name  as  for  his  own:  (sed  Qu.  if  done  fraudulendyf 
post.).  Aliter,  where  he  thereby  gains  a  superior  Cre- 
dit, or  induces  a  Tr;ist  which  would  not  otherwise  be 
bestowed.  -  -  -  §  48. 

Or 


I 
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Or  as  it  seems,  if  he  used  such  other  Name  the  better 

to  deceive  and   defraud,  and   elude    Respoilsibility« 

$  48. 
Giving  Security  in  Name  of  another  real  Person,  whom 

the  Party  assumes  to  be,  is  Forgery.  -  §  49^ 

Although  die  Party's  own  Name  hs^pened  to  be  the 

same.    As  where  one  indoi-sed  a  bill  payable  to  the 

Order  of  another  of  the  same  Name,  knowing  that 

he  was  not -the  Person  intended,  ih* 
Or  where  one,  having  authorized  anodier  to  draw  a 

Note  in  his  own  Name,  afterwards  passed  it  off  as 

another's,  ih. 

V 

Aliter  where  one  only  assumed  to  be  wit  real  Indorser, 

though  for  the  Purpose  of  Frauds  ib* 
'  But  personating  others  for  fraudulent  Purposes  pumsh- 

able  capitally  by  Statute  in  certain  Cases.  PoaU 
Assuming  to  be  the  supposed  Character  in  whose  Nama 

the  Forgery  is  committed.  *  *  $  ^^ 

Giving  a  Banker's  Draft  in  a  fictitious  Name  as  for 

the   Party's   own,   bpt  with  a  £alse    Description   of 

Place  of  Abode  to  elude  Responsibility,  Forgery,  ih. 
Q.  Where  the  Party  at  the  Time  he  gave  die  Note 

gave  his  true  Place  of  Abode^  2sA  had  taken  the 

House  in  the  assumed  Name  a  Month  before;  though 

he  assiuned  it  for  the  Purpose  of  Fraud,  ib* 

VI.  Whg.t  a  publishing  or  uttering.  -  J  5L 
Every  Manner  of  exhibiting  the  Instrument  as  a  true 

one,  with  Knowledge  of  its  being  forged. 
This  Ofience  distinct  from  the  Act  of  Forgery. 

VII.  Assisters  and  Accessaries.  -  }  S2. 
At  Common  Law  all  are  Principals  in  Forgery^ 
Aliter  under  the  Statutes  creating  it  Felony. 

VIII.  Indictment  and  Evidence.  -  S  53, 
Indictment  must  set  forth  forged  Instrument  in  Words 

and  Figures,  ib. 
But  setting  it  forth  ^^  as  follows"  is  the  same  as  ^^  accord** 
hig  to  the  Tenor  following."  ib. 

5  Q  Indictment, 
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Ihdjctment,  sett'ng  forth  the  Tenor  of  the  Note  forgecT^ 
sutanedby  ProoFthat  the  Attestation  of  the  Wilr 
ness,  and  the  Words  ''  M.  W.  her'  Mark"  set  forth, 
were  added  after  the  Party  had  signed  the  Note,  but 
on  the*  same  Occasion.  "  '  §  ^^•' 

And  sufficient  to  set  forth  the  Thing  forged,  as  a  Re- 
ceipt, which  purports  to  be  such  on  the  Face  of  it, 
without  setting  forth  the  Instrument  to  which  it  has 
Relation  or  Reference,  ib. 

Aliter  where  in  itself  it  did  not  purport  to  be  a  Receipt;, 
in  which  Case  it  must  be  shewn  how  it  operated  as 
such  by  proper  Averments.,/^. 

A  literal  Variance,  as  writing  "  Value  received^^  for 
"  Value  recelvd^^  evidendy  meaning  the  same  word, 
will  not  vitiate,  -  -  §  54. 

Where  true  Instrument  in  Part  altered^  it  may  be  laid 
as  a  Forgery  of  the  Whole.  -  .  §  SS* 

Charging  Forgery  of  a  Paper  writing  purporting  to  be 
such  an  Instrument  as  the  Statute  described  is  good. 

§  56. 

But  the  forgfed  Paper  must  on  the  Face  of  it  purport  to 
be  as  described,  ib* 

Describing  a  Bill  as  purporting  to  be  directed  to  J.  K. 
by  the  Name  of  J.  R.,  or  to  R.  D.  &c.  by  the  Name 
of  Messrs.  D.  &c.  bad.  ib. 

Stating  a  Bill  of  Exchange  to  be  signed  by  H.  I|.,  instead 
of  only  purporting  to  be  so  signed,  is  bad,  if  the  Sig- 
nature appear  to  be  forged,  ib. 

What  technical  Words  necessary  in  laying  Forgery  at 
Cotftmon  Law.  .  •  -  $  57. 

Indictment  must  bring  Offence  within  the  descriptive 
Words  of  the  Statute.  -  -  $  58. 

But  superfluous  Description  does  not  hurt;  as  describ- 
ing a  Bond  to  be  a  Bond  and  Writing-Obligatory. 
ib. 

And  charging  that  one  altered  a  Bill  of  Exchange  by 
foLely  makings  fi^g^^g  ^^^  adding  a  cj^pher,  &c.   is 
good,  though  the  Statute   has   the    Words  "  if  any 
Person  sh^lifakely  make^  forge j  &c.  ik 

So  a  Variance  in  immaterial  Words  of.  a  Statute  does 
not  hurt;  jmb  stating  a  Duty  to  be  chargeable  for^. 

OUy 
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on^  and  in  respect  o/"  Muslin;  the  Statute  imposing *H 
for  QTid  upon^  &€•        -     -  -  -  §  58« 

But   alleging  that  Defendant  forged  or  caused  to  be 

forged,  &c,  bad  for  Uncertainty,  li. 
'  Indictment  must  state   Intent  to  defraud^   and  whom: 

§59. 

Offence  created,  with  Intent  to  defraud  a  Person^  not 
sustained  by  Charge  or  Intent  proved  to  defraud  a 
Corporation:  But  this  now  remedied  by  Statute 
18  G.  3.  c.  18*  in  certain  Cases,  ib. 

Indictment  need  not  state  how  the  Party  charged  wa^ 
to  be  defrauded,  which  is  Matter  of  Evidence,  ib. 

But  sufficient  to  allege  the  Forgery  of  the  Thing  pro- 
hibited, and  that  it  was  with  Intent  to  defraud  such 
an  one. 

How  the  Parties  to  be  described  against  whom  the 
Offence  is  committed;  particularly  in  Case  of  Part- 

,   nership  Firms,  and  public  Bodies.  -  §  60. 

What  Proof  required  of  Forgery  in  the  particular 
County.  -  -  -  -  §  61. 

IX.   As  to  the  Competency  of  the  Witnesses  to  the 
requisite  Facts.         -         -         -         -         J  62 

Persons  interested  in  avoiding  an  Instrument  not  com- 
petent to  prove  the  Writing  forged.  -  §  63, 

Though  by  collateral  Evidence  disproving  the  Hand- 
Writing.  -  -  -  -  §  64. 
^  How  far   competent  to   prove  other  collateral  Facts. 

§65. 

As  Identity,  or  Non-existence  of  the  Person  whose 
Name  is  alleged  to  be  forged,  ib. 

.Where  the  Interest  of  the  Party  is  removed  by  Payment 
of  the  Security,  or  Settlement  of  the  Account  out- 
standing against  him  on  Account  of  the  Forgery,  his  ^ 
Competency  to  prove   his  Hand-Writing  forged  is 
restored.             -            -            -            .            §  66« 

-So  the  Party  is  competent  who  never  had  an  Interest:  as 

in  case  of  Forgery  of  a  Will  of  a  living  Person,  or  of 

Vouchers  in  his  Name  for  the  Purpose  of  imposing  op 

;^ni  PersoDs  vith  whom  he  had  no  Concern.    §  6r. 

flojpr 
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How  far  one  who  is  a  bare  Trustee^  acting  in  the  Name 
or  for  the  Benefit  of  another  is  a  competent  or 
necessary  Witness  to  prove  the  Forgery  of  his  Hand- 
Writing.  -  -  -  -  §  68. 

In  all  Cases  a  Release  restores  the  Competency  of  a 
Witness  otherwise  interested.  -  §  69 

X.  Judgment  and  its  Consequences.        r  i  70, 


Forgery, 

4j  I  ^IT^^Jorge^  (a  metaphorical  expression  borrowed  from  the 

Definition'       "*"   Occupation  of  the  smith),  means^  properly  speaking,  ho 

Vide  S  Inst.  169.  more  than  to  maie  or  form:  but  in  our  law  it  is  always  taken 

in  an  evil  sepse ;  and  therefore  Forgery  at  common  law  de- 
notes 2i  false  {a)  making  [which  includes  every  alteration  of  or 
addition  to  a  true  ipstrument],  a  making  malo  animOj  of  any 
written  instrun^ent  for  the  purpose  of  fraud  and  deceit. 
Thi^  definition  results  from  all  the  authorities  ancient  and 
Brit  la  modem  taken  topcether.     The  more  early  writers  on   the 

c.  22.'andUb.  2.  ^^^^'^^  ^^^  seem  to  have  fettered  their  definitions  of  the 
c.  1.  8.  9.  nature  and  principle  of  the  offence  with  its  application  to 

j^J.  '  the  particular  species  of  instruments  alone  to  which  the  ex- 

3  Inst  169.        perience  and  necessity  of  their  own  times  had  extended  it: 
•  1  *&c  these,  which  I  shall  presently  advert  to,  were  either  public 

Post.  f.  7.         instruments  or  deeds.     But  they  all  consider  the  offence  as 

consisting  in  the  false  and  fraudulent  making  or  altering  of 
such  and  such  instruments.  Lord  Coke  indeed  seems  to 
confine  it  in  strictness  to  an  act  done  in  the  name  of  another^ 
Lewis's  case,  but  this  was  long  ago  agreed  in  Anne  Lewis's  case  to  be  too 
Poflts^4d  J^arrow  a  definition.  Hawkins  says,  that  the  notion  of 
1  Hawk.  ch.  70.  forgery  does  not  seem  so  much  to  consist  in  the  counterfeit- 
••  ^'  ing  a  man's  hand  and  seal,  as  in  endeavouring  to  give  an  ap- 

pearance of  truth  to  a  mere  deceit  and  falsity,  and  either  to 
impose  that  upon  the  world  as  the  solemn  act  of  another, 
which  he  is  no  way  privy  to,  or  at  least  to  make  a  man's 
own  act  appear  to  have  been  done  at  a  time  when  it  was  not 
done,  and  by  force  of  such  a  falsity  to  give  it  an  operation 

(a)  Forgery  Js  known  in  tkc  civil  law  under  the  denomination  of  crimen 
/kUi. 

whicl| 
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which  in  truth  and  justice  it  ought  not  to  have.    He  how-  Ch.  XIX.  $1. 
ever,  like  others  before  him,  limits  the  application  of  the      Definition. 
offence  to  certain  instruments,  though  he  adds  wills  to  the 
list  given  by  former  writers.     As  experience  grew,  and  the 
true  principle  of  the  offence  became  more  considered  and 
better  understood,  more  modem  definitions  have  taken  a 
larger  scope^    Mrf  Justice  Blackstone  says,  that  forgery  is  4Blac.Cotn.347. 
•^  the  fraudulent  making  or  alteration  of  a  writing  to  the  *"^  *'•  P***^  ^^^• 
prejudice  of  another's  right."  In  JCoogan^s  case  Buller  J.  Coopn's  case, 
said,  it  is  "  the  making  a  false  instrument  with  intent  to  de-  i/sr^'po^s.  43. 
"  ceive  -^  as  Eyre  B-  in  Taylor's  case,  defined  it  to  be  ^  a  Taylor's  case, 
"  false  signature  made  with  intent  to  deceive/'  In  the  word  NTov."i779** 
deceive  must  doubtless  be  intended  to  be  included  an  intent  MS.  BuUer  J. 
to  defraud;  and  so  it  was  defined  by  Grose  J.  in  delivering  p^^cs  ami 
the  opinion  of  the  judges  in  the  case  of  Parkes  and  Brown ;  Brown's  case, 
viz.  die  false  making  a  note  or  other  instrument  with  intent  ^  Leach  %lo^^ 
to  defraud.   Again,  Eyre  B.  in  the  case  of  Jones  and  Palmer  Post.  s.  50.  and 
defined  it  to  be   "  the  false  making  an  instrument,  which  2  s^^s"  ca^seQ! 
piuports  on  the  face  {a)  of  it  to  be  good  and  valid  for  the  Jones  and  Pal- 
purposes  for  which  it  was  created,  with  a  design  to  de- Jl,g^^^  j^^^^^^^j^' 
fraud,"  &c.  405. ' 

The  offence  is  punishable  as  a  misdemeanor  at  common     Punithmmt. 
law*    But  it  has  been  enhanced  in  such  a  variety  of  instances  ^  ^^^^'  ^**-  ^^• 
by  different  statutes,  upon  which  it  is  now  most  usual  to4Blac.Com.24r. 
prosecute,  that  a  compendious  view  of  these,  explained  by  3  Bac.  Abr.  3r7. 
adjudged  cases,  and  illustrated  by  the  principles  of  the  coiur 
mpn  law,  forms  the  principal  subject  for  consideration  upon 
this  headof  criminal  jurisprudence.  For  this  purpose  I  shall 
endeavour  toclass  them  under  appropriate  heads ;  taking  care, 
whilst  brevity  is  consulted  in  this  respect,  to  preserve  not  only 
the  substance,  but  in  every  material  part  the  very  words,  of 
these  statutes*  I  must  premise  however  that  as  the  Legisla- 
ture in  many  of-these  acts  have  treated  the  offence  of  false 
personating  others  for  fraudulent  purposes  in  the  same  light 
9A  forgery  strictly  sq  called)  and  as  the  offences  bear  a  close 
affinity  to  each  other,  often  making  parts  of  the  same  plot  of 
deception,  I  9hall  for  the  present  class  them  together  as  they 
occur;    though  .there  will  be  a  separate  reference  to   the  , 

offence  of  false  personating  in  the  ensuing  chapter. 

(a)  This  must  be  understood  in  respect  of  the  frame  or  terms  of  the  in- 
Btrument  or  writing  itself,  and  not  of  any  other  collateral  matter,  as  a  stamp. 
Vide  post.  8.  45^ 

I  pro- 
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Cb.  XI3^.  $  S.       I  proceed  now  to  consider  the  subject  as  it  falls  properly 
General  division  under  one  or  Other  of  these  inquiries; 

of  the  subject.  _,_.  ,       ,       .  ,  ,       , 

■  .  ■      1.  Wttn  what  intent  the  act  must  be  done. 

2.  What  fake  makings   insertion^,  alteration^    or   erazurc, 
amounts  tojhrgery* 

3.  Of  what  things  forgery  -may  now  be  committed^ 

4*  How  far  the  validity  in  law  of  the  thing  forged^  supposing 

it  were  'true^  is  essential  to  forgery*  Wherein  is  aLo  to  be 
^  *  considered  what  degree  of  similarity  i^  required  between. 

the  counterfeit  and  the  true  instrument* 
.5.  How  far  using  a  fictitious  name  or  personating  the  true 

man  or  fictitious  character  assumed  at  the  time  will  affect 

the  offence* 
r6.  What  is  a  publishing  or  uttering* 
7*  What  shall  make  a  person  assisting  or  accessary. 
d.  Some  general  rules  touching  the  manner  in  which  the 

offence  is  to  be  laid  in  the  indictment  and  proved  in  evi' 

dence. 
9.  As  to  the  competency  of  the  witnesses  tp  (he  fact* 
10*  yOdgmetity  and  its  consequences* 

L   fFith  V)hat  intent  ilie  act  imist  be  done* 

Jntent.  The  deceitful  and  fraudulent  intent  appears  from  the  de- 

Ante,  s.  1.  iinitions  before  given  of  this  offence  to  be  of  the  essence  of 
'2  Bac.  Abr.  278.  it:  this  is  indeed  particularly  expressed  in  the  statute  5  Eliau 
MS.  Burnet  ^^  14.  and  in  most  if  not  all  the  other  acts.  Therefore  one 
1  Hawk.  cb.  70.  who  rased  out  the  word  libris  in  a  bond  made  to  himself  and 
S'^-^^'  put  in  marcis  was  adjudged  not  guilty  of  forger}-;  because 

Moor,  619.  655.  there  was  no  appearance  of  a  fraudulent  design  to  cheat  an- 
Salk.  375.  other.  But  at  any  rate  it  is  very  dangerous  to  tamper  in 

Vide  Tatlock  v.  these  matters,  besides  the  consequenceofvacatingthe  security 
Harris,  3  Term  altogether.    And  it  is  said  that  it  would  be  forgery  if  it  any 

way  appeared  to  be  done  with  a  view  of  gaining  an  advan- 
tage to  the  party  himself,  or  of  prejudicing  a  third  person* 
3  P^Wms^^'lQ.  ^^^  *^  ^^^  holden  no  objection  to  a  special  verdict  that  the 

forgery  was  found  not  to  have  been  committed  for  the  sake 
R.  V.  Ward,  of  lucre  or  to  defraud  the  party.  But  in  all  cases  of  forgery, 
voatsT^         properly  so  called,  it  is  immaterial  whether  any  person  be 

actually  injured  or  not,  provided  any  may  be  prejudiced  by 

Jr. 
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n..  What  false  makings  £s?c.  is  sufficient.  what  a  faUe 

,  ^  making  or  alter- 

The  very,  making,  with  such  fraudulent  intent  and  without  ing. 
lawful  authority,  of  any  instrument  which  at  common  law  7^ 

or  by  statute  is  the  subject  of  forgery,  is  of  itself  a  suflScient  jr,-^  i  Hawk, 
completion  of  the  offence  even  before  publication,  and  of  ch.  70.  s.  2r. 
consequence  before  any  actual  injury  'Sustained:  for  though  p^g^^  g  ^*^'  . 
imblication  be  the  mediimi  by  which  the  intent  is  usually  H.  v.  Goate, 
made  manifest,  yet  it  may  be  proved  as  plainly  by  other  evi-  r  v  Ward 
dence.  And  by  the  statute  law  the  publication,  with  know-  2  Ld.  Ray..  1469. 
ledge  of  the  fact,  is  for  the  most  part  made  a  substantive 
offence. 

Forgery  naay  even  be  committed  by  a  party's  making  a  false  i  Hawk.  ch.  7a.    . 
deed  in  his  own  name;  as  if  he  make  a  subsequent  deed  of  ^•2- 
feoffment,- as  of  a  date  prior  to  a  former  deed  of  his  own,  con-  Fost  il7. 
veying  the  same  lands,  thereby  attempting  to  give  the  last  an  p^^^'-^' 
operation  which  in  justice  it  ought  not  to  have,  in  order  to  27  h.  6.  3. 
defraud  his  own  feoffee.  ^^^^^  ^^• 

So  if  a  bill  of  exchange  payaUe  to  A.  or  order  get  into  the  Mead  t.  Ymmff, 
hands  of  another  person  of  the  same  name  with  the  payee,  *^^^™^^P'^^ 
and  such  person,  knowing  that  he  is  not  the  real  payee  in 
whose  favour  it  was  drawn,  indorse  it  for  the  purpose  of 
fraudulently  possessing  himself  of  the  money,  he  is  guilty 
of  forgery.  So  if  one  put  off  a  note  subscribed  with  his  own  Brown's  case^ 
name  as  the  note  of  another,  it  is  a  false  uttering  and  pub- 1^°*^  **  *^* 
lishing  within  the  statute. 

Making   a   fraudulent  insertion,   alteration,  or  erasixre,  1  Hawk.  ch.  TO. 
in  any  material  part  of  a  true  instrument,  although  but  in  !*  ^  ^l^  ?  ^"*^* 
a  letter,  and  even  if  it  be  afterwards  executed  by  another  l  Hale,  683,4,5. 
person,  he  not  knowing  of  the  deceit  j  or  the  fraudulent  ^*?^*°!*'^  ^^^^» 
application  of  a  true  signature  to  a  false  instrument  for  which  la  Pucker- 
it  was  not  intended,  or  vice  versa;  are  as  much  forfferies, as  i"?**  f**^»«^ 

•ri-         1.1-  vj.Vl'i-  ir  t^  Ander.  100. 

II  the  whole  mstrument  had  been  tabricated ;  for  any  such  Teague's  case, 
alteration  gives  it  a  new  operation.  As  by  altering  the  date  PJ^*-  *•  ^^- 
of  a  bill  of  exchange  after  acceptance,  whereby  the  payment  4  TermRep.32o!  . 
was  accelerated. 

Expunging  an  indorsement  on  a  bank  note  with  a  certain  R.  v.  Bigg,    • 
liquor  (Itmon  juicv^)  unknown  to  the  jury  was  holden  a  rasing  Ld.  Kin^'^s  MS. 
within  the  act,  8  &  9  W.  3.  c.  20.  98.  post  s.  U. 

Samuel  Kinder  procured  a  deed  to  be  forged  as  from  one  Kinder's  cascj 
J.  Moore  and  hi»  son,  conveying  a  certain  estate  for  life  to  Sum!  ifss^Tsoo, 

and  MIcJl  Term  following.  MS.  Jn^. 

Marv 
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Ch.  XIX.  $4.  Mary  Kinder,  and  after  the  death  of  one  of  the  supposed 
What  a  faUe  grantors  he  procured  the  forged  deed  to  be  altered  by  en- 
i!/^.  "^  ^'^  ^  ^'^  larging  the  grantee's  estate  to  a  feej  and  was  indicted  and 
■■ convicted  for  forging  and  uttering  it  in  the  state  to  which  it 

Vi  post.  8  55  wo  o  ,        , 

•  ■    was  so  altered  j  and  held  well  by  all  the  Judges ;  for  it  was 

no  less  a  forgery  after  than  before  such  alteration.        ^ 

1  Hawk.  ch.  70.     So  the  wilful  insertion  of  a  legacy  in  another'^  will  un- 

Moor  760.        known  to  him  prior  to  and  at  the  tinfie  of  its  execution  is  a 

Koy,  101.         forgery.    But  a  bare  nonfeasance  or  omission  is  said  not  to' 

be  such:  as  by  omitting  a  legacy  out  of  a  will  which  one  is 
directed  to  draw  for  another;  unless  as  some  h^ve  holder 
such  omission  makes  a  material  alteration  in  other  parts  o^' 
the  will:  as  where  by  the  omission  of  a  prior  life  estate  to  A* 
a  present  fee  is  passed  to  B*,  instead  of  a  renlainder  as  was 
intended. 

$  5.  In  all  cases  the  thing  made  must  be  false;  for  certainly  a 

'Juuming  to  be  man  cannot  be  guilty  of  forgery  merely  by  passing  himself  off 
tnte^Mtrument.  ^^^  ^^  person  whose  real  signature  appears,  although  for  the 

purpose  of  fraud,  and  in  concert  with  such  real  person;  for 
Ante,  827.        there  is  no  false  making.  But  thb  appears  to  be  a  false  pre- 
tence within  the  stat.  30  Geo.  2.  c.  24. 
Hevey'8  case,        John  Hevey  was  indicted  for  that  he  having  in  his  custody 
OB.  Jan.  1782,  ^  bill  of  exchange  with  the  name  *  Jer.  Connell'*  thereunto 

MS.  Crown  Cas.  ®     ,  ,  i    -^t 

Res.  125.  and  subscribed,  purportmg  to  bear  date  19th  Nov.  1781,  and  to 
n  L^ch^  268.  ^^^^  ^^^^  drawn  by  one  Jer.  Connell  for  Smith,  Moore,  and 
S..C.)  '  Co.,  and  directed  to  Richard  Beatty  and  Co.  London,  for 
to  'pai^I^iu  *^  p^iyment  of  30/.  to  one  Barnard  M'Carty  or  order, 
person  tahoae  in-  thirty-oue  days  after  sight,  the  tenor  of  which  said  bill  is  as 
aT*"?!/*'*?'' follows: 

to  obtain  credit       ^  No.  59.        £.  30.  Bath  Bank,  Nov.  19th,  ITSU 

i^f/Lr^'^  "  Thirty-one  days  after  sight  pay  Mr.  Barnard* M'Carty 

"  or  order  £•  30  value  received. 

"  For  Smith,  Moore,  and  Co. 
"  To  Richd  Beatty  and  Co.  Jer.  Connell. 

**  London. 
"  No.  19.  Great  St.  Helen's.'* 
on,  &c.  feloniously  did  forge,  &c.  upon  the  back  of  the  said 
bill  of  exchange  an  indorsement  in  the  name  of  the  said 
Barnard  M^Carty,  and  which  purported  to  be  an  assignment 
of  the  said  bill  of  exchange  bv  and  under  the  hand-writing 

of 
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of  the  said  B.  M*Carty,  viz.  "  Barnard  M^Carty,*'  with  in-  Ch.  XIX.  $  5. 
tent  to  defraud  William  Masters  and  Edward  Beauchamp,  What  aftUe 
&€•  .2d  Count  for  uttering  and  publishing  the  said  indorse-  ,-^,  '"^ 
ment  with  the  like  intent*  It  appeared  in  evidence  that  the  — — — — — 
prisoner  came  to  the  shop  of  Beauchamp  and  Masters,  pawn- 
brokers, to  buy  a  watch,  and  offered  the  bill  in  question  with 
the  indorsement  then  written  on  it*  They  hesitated  about 
taking  of  it;  but  the  prisoner  told  them  it  was  a  good  bill^ 
that  his  name  was  Barnard  M^Carty,  and  he  had  indorsed 
it,  and  that  Beatty  and  Co*  by  whom  the  bill  purported  to  be 
accepted  were  agents  to  the  Bath  bank.  The  pawnbrokers^ 
still  doubting,  sent  their  servant  to  St.  Helen's,  to  inquire 
whether  it  were  a  good  acceptance,  and  he  being  told  that  it 
was  by  a  man  whom  he  saw  there,  on  his  return  the  prose-^ 
tutors  let  the  prisoner  have  the  watch,  and  gave  him  the 
difference  of  the  bill.  It  further  appeared  that  the  prisoner^ , 
had  procured  the  plate  to  be  engraved  some  time  before, 
containing  the  form  of  the  bill  in  question,  and  had  printed 
several  hundred  copies.  That  he  had  always  been  known 
by  the  name  of  John  Hevey.  That  no  such  person  as 
Smith,  Moore,  and  Co.  could  be  found  in  Bath;  though 
there  were  such  names  put  on  the  door  of  a  house,  but  the 
person  who  had  been  there  had  ran  away.  There  were  also 
the  names  of  Beatty  and  Co*  on  a  counting-house  door  in 
Great  St*  Helen's,  and  a  man  of  the  name  of  Beatty  had 
lived  there  who  said  he  was  a  clerk,  but  he  was  since  taken 
up  and  lodged  in  prison*  It  further  appeared  that  there 
was  such  a  man  as  Barnard  jM^Carty,  and  that  the  indorse^ 
ment  was  in  fact  of  his  hand-writing*  Ashhurst  J.  directed 
the  Jury,  that  if  they  thought  there  ^as  no  such  person  as 
Barnard  M'Carty,  or  that  the  indorsement  was  not  his  hand- 
writing, they  must  of  course  find  the  prisoner  guilty.  But 
even  if  they  were  satisfied  of  those  facts,  yet  if  they  thought 
that  the  prisoner  was  not  that  person,  but  passed  himself  upon 
the  prosecutors  as  such,  they  should  find  him  guilty,  and  he 
would  save  the  case  for  the  opinion  of  the  Judges,  whether 
in  point  of  law  it  were  forgery*  The  jury  found  the  pri- 
soner guilty,  and  the  facts  that  the^e  was  such  a  person  ex- 
Tsting  as  Barnard  M^Carty,  and  that  the  indorsement  was  of 
his  hand-writing;  but  that  the  prisoner  was  not  that  person, 
but  had  passed  himself  upon  the  prosecutors  as  such  at  the 
ti^ne  he  tendered  the  bill  in  payment.     In  Hilary  term  1782 
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Ch.  Y.VA.  J  5.  all  the  Judges  were  of  opinion  that  the  case  did  not  amount 
What  afaUe  to  forger)';  for  there  was  no  false  indorsement;  the  jury 
i„g,  '"^  ^  °  ^  having  found  that  the  indorsement  was  truly  made  by  a  real 
person  whose  name  it  purported  to  be  (a). 

\  6.  Ift  all  cases  however  it  is  to  be  observed  that  where  the 

Ruembldnce  to  forittry  consists  in  counterfeiting  any  other  known  instru* 

the  true  vsnttng  .  o        ^ 

need  not  be  per-  nient,  it  18  ndt  necessary  that  the  resemblance  should  be  an 
•^"i  io     exact  one:  if  it  be  so  like  as  to  be  calculated  to  deceive 

«i.  1  Hue,  184.      ,  ,,  tit  .     ■  .       .  .  , 

where  ordinary  and  usual  observation  is  given,  it  seems  to  be 
Ante,  86.  163.  sufficient.  The  same  rule  holds  in  cases  of  counterfeiting 
Elliot's  case,  the  seals  and  coining.  Therefore  though  the  word  pounds 
po§t  a.  44.         ^n  J  tj^g  water*mark  words  "  Bank  of  England*'*  were  omitted 

(fl)  The  prisoner  was  afterwards  at  the  O.B.  Feb.  1782,  before  Serjt. 
Adair,  Recorder,  indicted  with  his  associates  Richard  Beatty  and  Bryan 
M'Carty,  for  a  conspiracy  to  defraud,  and  they  were  all  convicted.  The 
indictment  there  charged  that  the  Defendants  fraudulently  and  unlawfully 
conspired  that  Richard  Beatty  should  write  his  acceptance  to  a  certain  pa- 
per'vriting"  piu^rting  to  be  a  bill  of  exchange,  &c.  (the  tenor  of  which -was 
set  ont  as  before)  in  order  that  John  Hcvey  mig^  by  such  acceptance,  and 
of  the  name  B.  M'Carty  being  indorsed  on  the  back  thereof,  negotiate 
the  said  paper-writing  as  a  good  bill  of  exchange  truly  drawn  at  Bath  by 
one  Jer.  Connell,  for  Smith,  Moore,  and  company^  as  partners  in  the  bu- 
siness  of  bankers  under  the  style  of  Bath  Bank,  as  persons  well  known  to 
(hem  the  said  Defendants,  and  thereby  fraudulently  to  obtain  from  the 
king's  subjects  goods  and  monies.  That  Richard  Beatty,  in  pursuance  of 
such  conspiracy  and  agreement,  did  fraudulently  and  unlawfully  vtrite  his 
acceptance  to  the  said  paper. writing  to  the  tenor  following;  viz.  Accepted 
20th  Noy.  81.  K.  B.«  well  knowing  the  firm  of  Smith,  Moore,  and  company 
to  be  fictitious.  That  the  Defendants  procured  the  indorsement  "B. 
^  M'Carty"  to  be  written  on  the  same ;  and  that  the  said  John  Hevey,  in 

pursuance  of  such  fraudulent  conspiracy,  did  utter  the  said  paper-writzn^ 
to  S.  Read,  as  and  for  a  good  bill  of  exchange,  truly  drawn,  &c.  and  ac* 
cepted  by  the  said  Richard  Beatty  as  a  person  able  to  pay  the  said  sum  of 
30/.  in  o^der  to  negoliate  the  same,  and  by  means  thereof  did  frandulent- 
)y  obtain  a  gold  watch,  value  12  guineas,  and  7/.  Ss-  in  money.  Wlierea.*! 
in  truth  at  the  time  of  drawing,*  accepting,  and  uttering  the  said  bill  there 
were  no  such  persons  as  Smith,  Moore,  and  company  in  the  business  of 
bankers  at  Bath,  and  the  said  Richard  Beatty  was  not  of  suiBcient  ability 
to  pay  the  said  30/.  tliey  the  Defendants  well  knowing  the  same,  Zlc-  whefc- 
by  they  defrauded  the  said  S.  Read  of  the  said  goods  and  monies— All  the 
facts  charged  were  fully  proved,  except  that  no  other  evidence  was  giren 
citherof  the  fact  of  writing  Uic  acceptance  or  of  the  hand-writing  of  Richard 
Beatty  than  by  a  witness  who  proved  that  tlie  bill,  w/M  the  acceptance  vjrit* 
ten  ttpon  it,  was  shewn  to  Richard  Beatty,  who,  being  asked  whether  it 
were  a  good  bill  ?  answered  that  it  wa*  very  good.  A  question  was  there- 
upon, after  conviction,  reserved  for  the  opinion  of  the  Judges,  Whetlief 
^  this  evidence  supporte<l  the  allegation  in  the  indictment  that  Richard 

Beatty  wrote  the  acceptance?  And  in  Easter  term  22  G.  3.  all  the  Judges 
were  of  opinion  that  it  was  proper  evidence  to  be  left  to  tJie  jurv,on  which 
they  migfit  found  their  verdict  that  Beatty  wrote  the  acceptance.  MS. 
Gould  and  Buller  Js.  and  MS.  Jud. 

ill 
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in  the  body  of  a  forged  bank  note,  the  paper  of  which  wa«  Ch.  XIX.  $  6. 
also  thicker  than  ordinary,  yet  as  it  resembled  a  true  note  in  ^*jf  <»  /«/'^ 
other  respects,  it  was  holden  to  be  sufficient*     The  further  ..^  '"^' — \ — 
consideration  of  this  question  will  be  resumed  in  another  ^«^^R-^-Jo"^^» 
place.  post.  s.  44.   • 

III,   Of  ivhat  Instruments^  &?c.   Forgery  may  be  com-       • 

mitted. 

m 

1.  At  common  law.     .   2.  By  statute. 

1.  To  what  instruments  the  crime  of  forgery  was  applied         $  ^• 
at  common  law  seems  to  have  been  very  indistinctly  marked.  Ante^s"!** 
It  was  never  doubted  but  that  it  extended  to  the  falsification  3  Inst.  168,  9. 
of  records,  and  other,  instruments  of  a  public  nature;  as  a  J  g^jQ^ 
parish  register,  a  privy  seal,  a  licence  from  the  Barons  of  the  1  Roll.  Abr.  66. 
Exchequer  to  compound  a  debt,  a  certificate  of  holy  orders,  ^  g^.'^ijp 
a  protection  from  a  member  of  parliament,  or  the  like.     It  277.  9. 
is  equally  clear  that  it  extended  to  private  deeds  or  instru- 
ments  under  seal;  and  as  Hawkins  and  other  writers  think 
to  ^vills  also,  by  a  parity  of  reasoning;  though  he  admits 
that  he  does  not  find  the  point  any  where  directly  holden. 
And  it  is  no  matter  of  surprise  to  find  so  able  a  writer  tread- 
ing with  so  much  caution  in  a  path,  now  indeed  too  well 
beaten,  but  which  previous  to  the  time  of  tKe  Revolution,  ^»^* 2  Str».  749. 
when  paper  securities  became  much  more  common,  had  beto 
but  little  explored.     The  few  occasions  which  occurred  iii 
early  times  of  transferring  property  by  written  instruments 
from  one  to  the  pther  were  for  the  niost  part  under  seal.     It 
was  the  -most  easy  and  practicable  method  when  few  persons 
among  the  laity  could  write,  and  therefore  it  was  natural 
enough  for  the  first  writers  on  this  subject  to  adapt  the  lan- 
guage of  their  definition  to  the  common  experience  of  the 
times.    But  such  a  distinction  never  appears  to  have  been 
solemnly  adopted;  and  the  subject  having  since  undergone  • 
much  deeper  and  more  frequent  consideration,  the  modem  Ante,  s.  \. 
definitions  which  have  been  before  given  are  better  adapted  to 
the  nature  and  principle  of  the  offence,  and  to  the  preven- 
tion of  its  pernicious  consequences  to  society.     The  last- 1  Hawk.  cIj.  70 
mentioned  writer  stopped  short  even  of  the  experience  of  his  ** 
own  and  former  times, when  he  proceeds  to  saydiat  it  seems  to 
have  been  generally  laid  down  as  a  rule  that  the  counterfeit- 
ing of  writings  of  an  inferior  nature  (to  deeds  and  wills)  is 

not 
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Ch,  XIX.  J  r.  not  properly  forgery:  but  it  appears  that  he  was  not  satisfied 
Ofvihat^ritingi^'^^  the  authorities  to  which  he  refers  in  this  respect,  nor 

at  cormiwn  lavi.     ...  .      .      i  i.-  i.    .v  r        j   j 

-___with  the  principal  reason   on   which   they  were   iounded, 

name!}',  that  such  writings  were  of  a  private  nature ;  a  rea- 
son which,  as  he  justly  observes,  would  apply  as  well  to 
deeds.  And  not  being  able  to  satisfy  himself  upon  the 
subject,  he  suggests  a  distinction  to  be  made  between 
the  counterfeiting  of  such  writings'  (i.  e.  under  seal,  and 
public  documents)  as  is  allowed  to  be  forgery  properly  so 
called,  and  the  counterfeiting  of  other  uiferior  writings ;  that 
the  former  is  in  itself  criminal,  whether  any  third  person  be 
actually  injured  thereby  or  not;  but  that  the  latter  is  no 
^rime  unless  sopie  one  receive  a  prejudice  by  it^  But  how- 
ever plausible  this  may  be,  it  is  by  no  means  a  solution  of  the 
difficulty.  It  is  a  mere  conjecture  which  leaves  the  crime 
of  forgery  as  indistinct  in  principle  as  before ;  and  tends  to 
confound  it  with  the  general  class  of  cheats,  the  distinction 
Vfte&%  caae  between  which  was  well  settled  in  Ward's  case.  It  was 
post.  861.  there  shewn  to  be  immaterial  to  the  offence  of  forgery,  pro- 

perly so  called,  whether  any  person  were  prejudiced  or  not, 
provided  any  might   have    been  prejudiced.     But  that  to 
Vide  ante,  825.   constitute  a  cheat  properly  so  called,  there  must  be  a  preju- 
dice received,  both  at  common  law  and  under  the  statutes  of 
33  H.  8.  c.  1.  and  30  Geo.  2.  c.  24.     But  further,  it  docfi 
not  appear  upon  full  consideration  of  the  books  to  which 
Hawkins  refers  that  it  is  any  where  adjudged,  or  is  even  ge- 
nerally laid  down,  that  the  counterfeiting  of  writings  of  any 
sort,  whereby  any  person  may  receive  a  prejudice,  if  done 
hicrt  caiim  or  malo  animo^  is  not  punishable  as  forgery.  The 
authorities  referred  to  by  him  are  all  cases  of  actions  for 
slander;  many  of  them  contradictory,  and  some  since  express- 
Vide^  Bac.  Abr.  ly  denied  to  be  law;  all  of  them  prior  to  Ward's  case, where 
y?b    460^"^d    *^^  general  result  of  the  authorities    on  this  subject  was 
1  Rol  Abr.  66.  plainly  shewn  to  be  against  such  a  conclusion.     But  even 
Trera.P.  C.  100.^j^  respect  to  those  books  which  seem  at  fir^t  sight  most 

strongly  to  warrant  the  notion  that  writings  of  an  inferior 
nature,  such  as  letters,  are  not  the  subjects  of  forger}^  at  com- 
mon law,  if  fairly  considered  and  compared,  they  amount  to 
no  more  than  this,   that  the  imputation  of  counterfeiting 
Vide  3  Butstr.     letters  or  writings  frivolous^  or  of  no  moment^  or  from  whence 
365.    1  Roll,      no  damage  could  ensue^  or  of  uncertain  aigmfication^  is  not  ac- 
Rfi^  4   .  tionable.    In  none  of  these  instances  to  be  5ure  would  the 

crime 


-    ^         .  Forgery.  861 

crime  amount  to  forgery;  but  it  is  plain  that  the  objection  Ch.  XIX.$7. 
would  be*  to    the   substance,   and  not   to  the  form  of  x\i^0fvihatv:riting9 

writmg;  for  the  fraud  and  mtention  to  deceive  constitute 

the  chief  ingredients  of  this  offence.  And  the  very  qualifi-^  ®^^'  Abr.2r8. 
cations  introduced  afford  some  presumption  against  the  ge- 
nerality of  the  rule  supposed  to  be  deducible  from  those  au- 
thorities. But  the  following  ca»e  has  now  settled  the  rule, 
that  the  counterfeiting  of  any  writing  with  a  fraudulent  in- 
tent, whereby  another  may  be  prejudiced,  is  forgery  at  com- 
mon law. 

An  information  was  filed  by  the  Attorney-General  charg-  Rex  v.  John 
ing  that  the  Defendant  Ward  being  bound  to  deliver  315  tons  ^^^i  "2  LA 
and  a  quarter  of  alum  of  the  value  of  1000/.  to  the  Duke  Ray.  1461. 
of  Buckingham  at  a  certain  day  then  past,  he  the  Defendant  ^^^^'*  '^'^^'  j  ' 
wickedly  contriving  and  intending  the  said  Duke  of  the  said^07n  one,  to 
allum  to  deceive  and  defraud,  and  with  a  wicked  and  fraudu-  ^^^^  certain 

,  g.  .  good^  contatnea 

lent  intent  to  avoid  the  delivery  of  the  said  alum  on,  &c.  at,  in  a  tcheduU  to 
&c.  with  force  and  arms  upon  the  back  of  a  certain  certifi-  '"*  ^ff°*^*  '^ 

*  to  appropriate 

cate  in  writing  signed  by  one  A.  N.  falsely  forged  and  coun-/i<irt  of  the  pro-  ■ 
terfeited  and  caused  to  be  forced  and  counterfeited  a  certain  ^J^^  '^/^^  ^^' 
writing  in  the  words  and  iigures  following:  use^  ^c.  done 

rTons.  C.-|  Mr.  John  Ward.     I  do  hereby  or- ]^^^y^^*"*  ^?  ^• 
"  Schedule  J  660  :  5   I  der  you  to  charge  the  quantity  olpal  ilfor^lr^at 

(.£iLl-L  J  660  tons   and  1  quarter    of  alum  c(yir^rnon  lam, 

^^rn     ^^  n    1  •      though  the  fraud 

970  :  10  to  my  account,  part  of  the  quantity  ^erenot  effected 
here  mentioned  in  this  certificate;  and  out  of  the  money 
arising  by  the  sale  of  the  alum  in  your  hand  pay  to  Mr.  W. 
Ward  and  yourself  10/.  for  every  ton  according  to  agree- 
ment; and  for  your  so  doing  this  shall  be  your  discharge. 
Buckingham. .  April  30th,  1706."  To  the  evil  example,  &c. 
to  the  great  damage  of  the  said  Duke  and  against  the  peace, 
&c.  A  second  count  charged  him  with  publishing  the  same 
forged  writing  knowing  it  to  be  forged,  &c. 

After  conviction  it  was  moved  in  arrest  of  judgment 
that  the  instrument  set  forth  was  not  the  subject  of  forgery 
at  common  law;  but  at  most  the  offence  was  only  punish- 
able as  a  cheat,  and  not  in  this  form;  being  merely  a 
thing  of  a  private  nature,  and  in  effect  nothing  more 
than  a  letter:  and  if  the  counterfeiting  of  a  letter  had  been 
punishable  as  a  forgery  at  common  Jaw,  then  the  making 
p{  the  6tat.  2S  H*  8.  c.  1.  to  punish  those  who  got  the  money 

or 
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Ch.  XIX.$  r.  or  goods  of  others  under  colour  of  false  tokens  or  counter* 
Ofvikat^ritingtf^il  letters  wiis  nugatory.    That  it  no  where  appeared  that 

-«-^the  Duke  had  been  prejudiced  by  this;   which,  if  he  had,  it 

might  have  been  indictable  as  a  cheat,  but  not  as  for  forgery 
at  common  law.  But  all  the  Court  held  that  this  was  in« 
dictable  as  a  forgery  at  boramon  law.  That  none  of  the 
books  confine  the  offence  to  the  particular  kinds  mentioned 
in  3  Inst.  169.  and  that  as  forging  a  writing  not  sealed  came 
within  all  the  mischief  of  for^ng  a  deed,  the  maxim  applied, 
ubi  eadem  est  ratio  eadem  est  lex.  That  this  was  recognized 
in  the  preamble  of  the  stat.  5  Eliz.  c.  14.  which  recites  that 
the  forging  of  «;r/^m^5  aswpU  as  oi  deeds  was  punishable  by 
law  before  that  statute,  but  that  offenders  had  been  encou- 
raged by  the  too  great  mildness  of  die  punishments;  and  that 
Sed  vide  ante»  the  Stat.  33  H.  8.  c.  1.  did  not  create  new  offences,  but  only 
^^»  ^'  enhanced  the  penalty  where  the  fraud  was  executed.     They 

also  referred  to  several  instances  of  indictments  at  common 

law  for  forging   instruments  not   under  seal;   as  a  bill  of 

lading  (o),  an  acquittance  (^),  a  warrant  of  attorney  (c),   a 

marriage  register  (^,  a  bill  of  exchange  (e),  letters  of  credit 

to  gather  money  (y*),  and  others  of  a  similar  kind  (^).    And 

they  distinguished  this  offence  from  cheats  at  common  law, 

and  upon  the  stat.  33  H.  8.  c.  1.  where  the  party  received 

an  actual  prejudice,  which  was  not  necessary  to  constitute 

forgery;  it  being  sufficient  if  the  party  might  be  prejudiced 

by  it. 

Fawcctt's  case,      Leander  Fawcett,  who  was  confined  in  the  gaol  of  York 

Assizes  1793,    under  an  attachment  issued  out  of  the  Court  of  B,  R.  for  a 

^HMQ^^/i"     coJ^^^P^i  (but  not  for  non-payment  of  money)  which  was 

One  vihoviat      indorsed  "  By  rule  of  Court  for  contempt^  Dawson  ex  parte 

committed  to      u  Fccwcett^'*  was  tried  before  Buller  J.  at  York  on  an  indict- 

tachmentfor  a    nient  framed  as  for  a  misdemeanor  at  common  law;  which 

contempt  in  a  ci-  charged  in  substance  that  A.  Dawson  had  prosecuted  a  writ 

!m7  cause  counter^ 

(a)  U.  V.  Stocker,  5  Mod.  13r.  1  Salfc.  342. 371.  The  indictment  was 
quashed  for  uncertainty  in  the  form :  but  the  offence  was  not  denied  to 
be  forgery. 

(*)  R.  V.  Ferrers,  1  Sid.  278.  Trcm.  Entr.  129. 

(c)  Parr's  case,  T.  Ray.  81.  (d)  Dudley's  case,  2  Sid.  71. 

(e)  R.  V.  Sheldon,  H.  34  Car.  2  Roll.  35. 

(/ )  Savage's  case,  Stiles,  12. 

Ig)  Fide  R.  v.  Hales  and  Kinnersly,  9  St.  Tr.  77.  and  ib.  93.  R.  v.  Gib- 
son, 1  Scss.  Cas.  428.  and  ib.  432.  for  forging  proniissory  notes«  and  in- 
dorsements; and  ««/tf  also  Ih  g-encral  13  Vin.  Abr.  460.  Trcm.  P.  C  100. 
2  Show.  20.  Obrian's  case,  7  Mod.  378.  2  Scss.  Cas.  oGG.  2  Stra.  1144. 

of 
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bf  attaciiment  out  of  B.  R.  directed  to  the  sheriff  of  York,  Ch.  XIX.  jr. 
whereby  he  was  commanded  to  attach  the  Defendant,  which  Q^^^^'«'"'jV« 

Writ  was  delivered  to  the  sheriff,  and  by  virtue  of  which  he s .* 

arrested  the  Defendant;  and  that  the  sheriff  by  his  w^arrant/«"^«'<»/»'^^^ 
committed  him  to  the  custody  of  the  gaoler;  by  virtue  of  f^igcrgJi^^tQfhe 
which  writ  and  warrant  he  was  conveyed  and  detained  in  sheriff  and  gaol- 
gaol  for  the  cause  expressed,  there  to  remaio  until  he  should  ;i^'^^^„^j;i/, 
be  thence  discharged  by  due  course  of  law.     That  the  De-  dUchargefrom 
fendant  contriving  the  due  course  of  law  to  hinder  ^^^f^x^^fnitdemeanorat 
Vert,  and  by  false  means,  &c.  to  procure  his  discharge  ^mA  common  10^:01" 
effect  his  escape,  &c.  on  the  26th  of  February,  33  Geo.  3.  laThnent^notle- 
with  force  and  arms  at,  &c,  did  forge,  &€•  a  certain  writing  iffg/or  non-pay- 
purporting  to  be  signed  in  the  name  of  the  said  A.  Dawson,  ^^^£^'^^1^ 
&c.  and  to  contain  his  authority  to  the  sheriff  for  the  De-  itj^e/fa  mere  nui- 
fendant's  discharge,  &c.  as  follows:  "  To  the  high  ^^^t^^^ ramt ^the^fi^if 
**  of  the  county  of  York,  his  deputy,  &c.  and  gaoler. — As  for  the  dUcharge/ 

"to  any  writ,  attachment,  or  any  other  process  or  ^^^^^^^"dietalfiea^a^ 
**  whatsoever  at  the  suit  instatice  or  promotion  of  me  K» forgery, 
*'  Dawson,  by  reason  whereof  Leander  Pawcett  is  now  de- 
**  tained  a  prisoner  in  your  custody,  you  may  forthwith  dis- 
**  charge  and  set  at  liberty  him  the  said  L«  F.  unless  detained 
"  at  the  suit  of  some  other  person ;  and  for  so  doing  this 
"  shall  be  your  warrant  and  indemnity.  (Dated)  26th  Feb. 
•*  1793.  (Signed)  A.  Dawson,"  and  witnessed  by  one 
R.  W.  That  the  Defendant  further  contriving  to  complete 
his  evil  purpose^  unlawfully  wickedly  and  falsely  did  forge, 
&c.  a  certam  other  writing  purporting  to  be  an  affidavit 
subscribed  and  sworn  by  one  R.  W.  (the  witness  to  the 
above  order)  before  one  J.  P.  one  of  the  commissioners  ap- 
pointed for  taking  affidavits  in  B.  R.  &c.  of  the  following 
tenor,  (setting  forth  an  affidavit  of  the  execution  of  the 
before-mentioned  order) :  whereas  in  truth  and  fact  the  pa^ 
per-writing  in  the  said  supposed  affidavit  mentioned  was  not 
the  hand-writing  of  the  said  A.  D.  nor  by  him  subscribed, 
nor  the  words  "  R.  W."  subscribed  as  witnessed  thereto,  nor 
the  name  R.  W.  &c.  subscribed  to  the  said  supposed  affida- 
vit, the  hand-writing  of  the  said  R.  W.  And  then  it  pro- 
ceeded to  charge  that  the  Defendant  produced  and  shewed 
the  said  several  false  forged  and  coimterfeited  writings  to  the 
then  deputy  sheriff  of  the  said  county,  and  that  the  Defend- 
ant by  colour  and  pretence  of  the  forged  order  and  affidavit 

falsely 
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Ch.  XIX.  5  r.  falsely  knowingly  and   deceitfully   obtained  his  ^scharge 
Of^hat  v!riting9  from  imprisonment,  and  thereby  effected  hi3  libei^tion  out 

« iof  the    gaol,  &c«    in  contempt,  &c.      There  was   another 

count  in  substance  the  same,  for  publishing  the  said  order 
knowingly,  Sec.  and  thereby  obtaining  his  discharge* 

The  Defendant  was  convicted,  and  the  following  questions 
were  reser\'ed  for  the  opinion  of  the  Judges;  1.  Whether 
the  order  were  a  matter  of  s«ch  a  public  nature  that  the 
coimterfeiting  of  it  would  be  a  forgery  at  common  law. 
2.  Whether,  as  the  attachment  was  not  for  non-payment  of 
money,  the  order,  if  genuine,  would  not  have  been  a  mere 
nullity,  and  the  sheriff  not  authorised  to  discharge  the  pri- 
soner under  it.  3.  Whether  upon  this  indictment  the  pri« 
soner  could  be  convicted  of  an  offence  within  the  stat. 
5  Eliz.  c.  14.  s.  3.  4.  Whether  if  he  could  be  so  convicted, 
the  punishment  prescribed  by  that  section  of  the  statute  is  so 
far  specific  that  it  must  necessarily  be  directed  by  the  $en« 
tence.  Upon  the  conference  in  Easter  term  1793,  the  cases 
Ante,  861.         of  Ward  and  Dickins  were  cited.    Lord  Kenyon  C.  J.  and 

Eyre  C.  J.  said  that  there  was  an  injury  to  a  third  person, 
and  that  it  was  an  interruption  to  public  justice ;  but  the 
latter  thought  it  was  not  a  forgery,  but  a  cheat.  The  mat- 
ter was  adjourned  to  Trinity  term,  when  Eyre  C.  J.  was 
still  not  satisfied  as  to  the  forgery;  though  he  thought  the 
indictment  good  as  for  a  cheat.  But  all  the  Judges  con- 
curred in  holding  that  the  offence  was  indictable  as  for  a 
misdemeanor  at  common  law;  and  a  great  majority  (a)  also 
thought  it  was  forgery  at  common  law. 
R.  V.  Gtbbs,  In  the  subsequent  case  of  Micah  Gibbs  an  objection  of  a 

1  East.  R.  173.    similar  kind  was  started  upon  the  absolute  nullity  of  the 

writing  (&)  alleged  to  be  counterfeited,  supposing  it  to  have 
been  genuine:  but  no  opinion  was  given  on  that  point;  as 
taking  it  to  be  a  forgery,  the  sessions  where  the  indictment 
'    was  found,  had  no  jurisdiction  of  it. 

(a)  Mr.  Justice  Buller's  MS.  only  makes  a  quaere  as  to  the  opinion  of 
Eyre  C.  J.  But  it  appears  from  other  MSS.  as  well  as  his  own,  that  the 
Jud^s  ail  concurred  to  sustain  th6  conviction  on  the  general  ground  on- 
ly before  mentioned. 

{b)  The  indictment  there  charged  that  the  Defendant  being  a  person 
assessed  to  certain  duties  granted  upon  income  by  certain  commissioners; 
and  under  pretence  of  being  aggrieved,  having  appealed  to  certain  other 
rommissioners^and  mtendmgto  deceive  the  comoisiioners  of  appeal,and  to 

induce 


••• 
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2.  By  Statute.  Ch.  XIX.  5  8. 

The  statutes  relating  to  forgery  may  be  distributed  ^^^o^^^^J^^'^^*^' 

several  classes;  as  they  relate,  

1.  To  Records.  ^  8- 

2.  To  the  public  Funds  and  the  Stocks  of  public  Companies.     ^^  '*''^^' 
Z.  To  Notes  and  other  Securities  of  the  Bank  of  England  and 

other  pidflic  Companies. 

4.  To  Stamps. 

5.  To  official  Papers^  Securities^  and  Documents^ 

6.  To  private  Papers^  Securities^  and  Documents. 

1.  By  Stat.  8  Hen*  6.  c.  12.  s.  3.  "  If  any  record  or  par-     •  §  9.  rt 
•*  eel  of  the  same  writ,  return,  pane],  process,  or  warrant  of       Records. 
**  attorney  in  the  King's  Oourts  of  Chancery,  Exchequer,  the  y-j^  ^,\^e^  ^5^ 
"  one  bench,  or  the  other,  or  in  his  Treasury,  be  willingly  Larceny,  p.  596. 
•'  stolen,  &c.  or  avoided  by  any  clerk  or  by  other  person  5  ^^  ig^gth. 
"  because  whereof  any  judgment  shall  be  reversed,  such 
"  stealer,  &c.  or  avoider^  their  procurators,  counsellors,  and 
"  abettors,  thereof  indicted  and  duly  convicted  by  their  own 
"  confession  or  by  inquest,''  (half  of  whom  are  to  be  officers 
of  any  of  the  same  courts,  and  the  other  half  common  ju» 
rors)  "  shall  be  guilty  of  felony  •"  The  inquiry  is  also  there- 
by directed  to  be  made  by  the  judges  of  the  said  courts  of  the 
one  bench  or  the  other:  which  together  with  other  matters 
of  construction  on  this  statute,  so  far  as  the  same  relates  to 
stealing  as  well  as  avoiding  such  records,  has  been  already 
mentioned  in  another  place.     This  statute  does  not  extend 
to  the  judges,  clerks  who  are  inferior  to  them  being  first 
named ;  but  they  as  well  as  clerks  are  by  the  stat.  8  Ric.  2. 
c*  4.  to  pay  a  fine  to  the  King,  and  make  satisfaction  ^to 
the  party  "  for  falsely  entering  pleas,  or  rasing  rolls,  or 
**  changing  verdicts  to  the  disherison  of  any  one."    Besides  1  Hawk.  cb.  45. 
which  it  is  clear  that  all  offences  ^f  this  nature,  whether  *  ^ 
committed  by  means  of  forgery  or  otherwise,  tending  to 

induce  them  to  believe  that  the  particulars  of  his  income  delivered  in  and 
the  deductions  claimed  by  him  to  be  allowed  had  been  inquired  into,  exa- 
mined and  approved  by  one  R.  Else,  the  clerk  to  the  first  named  commis- 
sioners, and  with  a  fraudulent  intent  to  give  effect  to  his  appeal,  and  to 
evade  ihe  duty,  at  the  bottom  of  a  paper  purporting  to  be  a  schedu^  of 
the  Defendant's  income,  did  forge,  &&  the  letters  R.  £.  purporting  to  be 
the  initials  of  the  said  clerk,  and  did  exhibit  to  the  commissioners  of  ap- 
peal the  said  paper,  &c.  against  the  peace.  Sec. 

5  S  avoid 
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Cb.  XIX.  §  9.  avoid  or  interrupt  the  course  of  justice,  arejhigh  misdemean- 
^y  ''^^"J['     ors  at  common  law. 

But  further,  with  reference  to  the  offence  now  under  con- 


1  Hawk.  ch.  45.  sideration,  it  has  been  holden  that  the  word  aooid  is  to  be 

s.  5.  3  Inst.  72.    ^  ,         .         ,  •  j  •      i    j  •  t      • 

2  Roll.  Rep.  81.  taken  m  a  large  sense,  and  mcludes  rasmg,  clippmg,  or  any 
11  Rep.  34w      *  other  kind  of  avoiding:  and  that  not  only  any  alteration  of 

a  record  whereby  the  judgment  is  revet ^ed^  (by  which  is  to 
be  understood  annulled)  but  also  whereby  it  is  so  made  void 
as  to  be  reversibk^  is  within  the  statute  8  H.  6.;  and  that 
whether  made  before  or  after  judgment,  or  whether  or  not 
afterwards  amended  by  the  Court.  So  if  A.  B.  be  outlawed 
*  by  the  name  of  A.  C,  and  afterwards  the  record  be  altered 
from  A.  C.  to  A.  B.,  this  is  within  the  statute,  because  the 
record  as  it  stood  against  A.  C.  is  thereby  annulled,  and  the 
judgnient  prevented  which  might  have  been  given  on  a  writ 
of  error  for  this  defect:  and  the  statute  was  made  in  ad- 
vancement of  justice  and  to  remedy  the  mischief. 

In  no  instance  can  the  counterfeiting  or  alteration  of  any 
judicial  process  or  matter  be  less  than  a  very  high  misde- 
meanor, as  tending  to  stop  or  impede  the  course  of  justice, 
or  to  incroach  upon  the  judicial  power. 

2.  Public  Funds ^  and  Stocks  of  public  Companies^ 
i  9.  A  2.  The  stats.  8  Geo.  1.  c.  22..  s.  1.  and  31  Geo.  2.  c  22. 

^i'^hifMl^  ^*  ^^*  protect  from  forgery  all  the  public  funds  then  or  since 
companie*.  •      established   by   the    authority   of  parliament.     The   stats. 

8  Geo.  1.  C.22  3^  q^^^  2.  c.  22.  s.  77.  and  4  Geo.  3.  c.  25.  s.  15.  extend 
31  Geo.  2.  c.  22.   ,  .  ,  ,.  r      1  ,        ^ 

s.  77.  the  same  protection  to  the  parliamentary  lunds  or  stocks  of 

rw^or  ^  1^  public  companies,  and  the  8  Geo.  1.  c.  22.  especially  in- 
c.  12.  eludes  the  South-Sea  Company,  as  the  stat.  9  Geo.  1.  c.  12.' 

and  other  acts  especially  include  particular  orders  and  public 

annuities. 
8  Geo.  I.  c.  22.       The  stat.  8  Geo.  1.  c.  22.  s.  1.  reciting  that  divers  frauds 
wUin^ ofhro-    ^^^  abuscs  had  been  committed  "  by  forging  and  counter- 
prietort  of  shares  ^^  feiting  the  hands  of  some  of  the  proprietors  of  the  shares 
t  Ir  -^""1*  ^^   "  o£  and  in  the  capital  stock  and  funds  of  such  body  or  bodies 

public  compomeSf  *^  ,  -^ 

ftabtithed  hj  "  politic  or  coporate  as  are  established  by  act  or  acts  of 
parltame.'a,  ^  u  parliament  in  that  behalf,  or  some  of  them,  or  by  forging 
thereof,  or  the  "  or  counterfeiting  the  hands  of  persons  entided  to  the  di- 
hand-writing  of  u  videnda  attending  the  ssud  shares,  or  some  of  them,  or  the 

periom  entitled  to      ,        -        -  .  1    j  ...  ,  ^ 

AKNuiTiEsirt  "  hands  ot  persons  entitled  to  annuities  m  respect  whereof 
the  public  funde.  a  ^^^  proprietors  have  transferable  shares  in  a  capital  stock 

or  DIVIDENDS  r     1  r 

there<^i  to  convey  **  Or 


KG 
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^  or  stocks  established  by'act  or  acts  of  parliament  in  pro-   Ch.  XIX.  §9. 
^'  portion  to  their   respective  annuities;  and  divers  frauds    ^^yfj^^^'\ 

,  ,  of  puoUc  stocJts. 

*'  and  abuses  have  been  or  may  be  committed  by  persons 

"  falsely  and  deceitfully  personatbcc  the  true  and  real  pro-  '^  *^"*^'  ^ 
<'  prietors  of  the  said  shares  in  stock  annuities  and  dividends,  the  prbprietw^*] 
"  or  some  of  them,"  &c.  for  better  prevention  enacts  "  that  ^"^  thereby 

TRANSFER" 

"  if  any  person  or  persons  whatsoever  from  and  after  the  ^,,,0  ^^  j.k- 

"  1st  of  March   1721   shall  forge  or  counterfeit,   or  pro- »«avouring 

"  cure  to  be   forged   or  counterfeited,   or   knowingly   '^^^^sh^e^anrnitie^, 

"  wilfully  act  or  assist  in  the  forging  or  counterfeiting  any  or  (Uvidendt; 

"  letter   of  attorney,  or  other   authority  or   instrument  to'{/^^j[/*'"  ^'' 

"  transfer,  assign,  selj,  or  convey,  any  such  share  or  shares 

"  or  any  part  of  such  share  or  shares  of  and  in  such  capital 

*'  stock  or  stocks  as  aforesaid,  or  any  of  them;  or  to  receive 

"  any  such  annuity  or  annuities,  dividend  or  dividends  as  afore* 

^^  said,  or  any  of  them,  or  any  part  thereof;  or  shall  forge  or 

^^  counterfeit  or  procure  to  be  forged,  &c*  or  knowingly  and 

^^  wilfully  act  or  assist  in  the  forging  or  counterfeiting  any 

*'  the  name  or  names  of  any  the  proprietors  of  any  such  share 

^^  or  shares  in  stock,  or  of  any  the  persons  entided  to  any  such 

*^  annuity  or  annuities,  dividend  or  dividends  as'  aforesaid, 

**  in  or  to  any  such  pretended  letter  of  attorney,  instrument, 

**  or  authority;  or  shall  knowingly  and  (a)  fraudulently  de-(«)  The  stat. 

"  mand  or  endeavour  to  have  any  such  share  or  shares  in  3  77^has  the 

"  stock,  or  any  part  thereof,  transferred,  assigned,  sold,  or  word  or  here  in^ 

**  conveyed,  or  such  annuity  or  annuities,  dividend  or  divi-  *^*   ^ 

"  dends,  or  any  part  thereof  to  be  received  by  virtue  of  any 

"  such  counterfeit  or  forged  letter  of  attorney,  authority  or 

f'  instrument;  or  shall  falsely  and  deceitfully  personate  any 

^^  true  and  real  proprietors  of  the  said  shares  in  stock  annui- 

"  tics  and  dividends,  or  any  of  them,  or  any  part  thereof, 

"  and  thereby  transferring  or  endeavouring  to  transfer   the 

"  stock,  or  receiving  or  endeavouring  to  receive  the  money 

^'  of  such  true  and  lawful  proprietor,  as   if  such  offender 

"  were  the  true  and  lawful  owner  thereof;  in  all  or  any 

^'  such  case  all  and  every  such  person  and  persons    (being 

"  thereof  lawfully  convicted)  shall  be  adjudged  guilty  of  fe- 

*^  lony  without  benefit  of  clergy." 

The  stat.  31  Geo.  2..c.  22.  s.  77.  reciting  doubts  whether  31  Geo.  2.  c.  32. 
the  abovementioned   act.  extended  to  the  like   forgery  ^Tid  £xfg^„g  p^^ 
offences  in  relation  to  such  capital  stocks  and  funds  as  had  ««*«on*  of  former 

y^^^aQUmmtlariely 
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Cli.  XIX.  $  9.  been  established  by  authority  of  Parliament  since  the  passmg 
By  statute,     of  thj^t  act,  or  that  might  be  thereafter  established,  re-enacts 

of  public  stoch.  _  .      .  Ml  ..  *.,«. 

and  extends  m  terms  all  the  provisions  of  the  former  act  to 

to  stock,  then  or  u  ^^  capital  stock  or  funds  of  any  body  or  bodies  politic  or 
created  bj  net  "  Corporate  established,  or  which  shall  be  established,  by  any 
of  parliament,     a  act  or  acts  of  Parliament,"  &c. 

4Geo.  3.  c.  25.  The  Stat.  4  Geo.  3.  c.  25.  s.  15.  Mvhich  continued  the 
u^ea^'t^^i{"'  corporation  of  the  Bank,  extends  the  same  provisions  to  any 

<^  capital  stock  or  stocks  of  any  body  or  bodies  politic  or  corpO" 

"  rate  which  now  are  or  hereafter  shall  be  established  by  any 

"  act  or  acts  of  Parliament,"  &c. 

33  Geo.  3.  c.  30.      By  Stat.  33  G^o.  3.  c  30.  reciting. that  "the  laws  then 

Hectting  certain  a  j^  beine  had  been  found  insufficient  to  prevent  foreeries 

"  and  frauds  m  the  transierrmg  stocks,  annuities,  and  other 
*<  public  funds,  transferable  at  the  Bank  of « England ;  and 
"  that  for  the  better  preventing  .such  forgeries  and  frauds  in 
^  future,  it  was  necessary  that  further  provision  should  be 
"  made,  as  |vell  to  prevent  frauds  practised  by  persons  taking 
"  upon  themselvv.^  to  make  transfers  in  the  books  of  the  go- 
"  vemor  and  company  of  the  Bank  of  England,  of  stock  or 
*<  annuities,  or  other  funds,  transferable  as  aforesaid,  whereof 
**  such  persons  were  not  the  tnie  owners  and  proprietors, 
«*  as  to  prevent  forgeries  of  such  transfers  in  the  names 
"  of  the  true  owners  or  proprietors.  And  that  it  was  also 
**  necessary,  the  better  to  prevent  such  forgeries  and  frauds, 
^^  that  the  public  accoimts  between  the  governor  and  com- 
"  pany  of  the  Bank  of  England  and  the  several  owners  and 
"  proprietors  of  stock,  annuities,  and  other  funds,  transfer- 
^^  able  at  the  Bank  of  England,  should  be  secured  from  fal- 
"  sification  by  means  of  false  entries  therein,  or  of  the 
*^  alteration  of  any  of  the  words  or  figures  thereof,  or  by  any 
Arsons  makings  "  Other  ways  or  means  whatsoever:"  enacts,  "  That  from 
or  atsUting  in     c(  ^nd  after  the  10th  of  May  1793,  if  any  person  or  persons 

making  ^tr  any  er*        tt«r  .. 

of  stock  in  any  ^^  shall  wilfully,  make,  or  assist  in  making,  any  transfer  of 
other  nafnes  than  u  gjjy  interest,  part,  or  share  of  or  in  any  stock  or  stocks, 

the  owner*,  guilty  ^^        ^    ,  *     ..  i_        r      »  r      ii  t 

of  felony,  annuity  or  annuities  or  other  funds,  transferable   at  the 

^^  Bank  of  England,  in  any  of  the  books  of  the  said  gover- 
"  nor,  &c.  in  which  transfers  of  stock,  annuities,  or  other 
^^  funds,  as  aforesaid,  are  made,  in  the  name  or  names  of 
"  any  person  or  persons,  not  being  the  owner  or  owners,  or 
^^  proprietor  or  proprietors  of  such  stock,  annuities,  or  other 

"  funds, 
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'■'funds,  transferable  as  aforesaid;   with  intent  to  defraud   eh.  XIX.  §9. 
"  the  said  governor,  &c.  or  any  other  body  politic  or  cor-    /^^ lI^^^\ 

"  porate,  or  any  person  or  persons  whatsoever,  such  person  _ 

'*  or  persons  so  making,  or  assisting  in  making,  such  transfer 
**  as  aforesaid,  shall  be  deemed  guilty  of  felony,  without 
"  benefit  of  clergy." 

By  s.  2.  "  If  any  person  or  persons  whatsoever  shall  from  AUopertontf^g- 
"  and  after  the  10th  of  May  1793,  falsely  make,  forge,  or'[^j°/^inguam^ 
"  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged,/****.  ^<^- 
*'  or  counterfeited,  or  shall  willingly  act  or  assist  in  the 
"  falsely  making,  forging,  or  counterfeiting  of  any  transfer 
"  of  any  interest,  part,  or  share  of  or  in  any  stock  or  stocks, 
"  annuity  or  annuities,  or  other  funds,  transferable,  or 
'^  which  by  any  act  or  acts  of  parliament  shall  hereafter  be« 
"  made  transferable,  at  the  Bank  of  England,  or  of  or  in 
"  the  capital  stock  belonging,  or  which  hereafter  shall  or 
^'  may  belong  to  the  said  governor,  &c.  called  bank  stock; 
'^  or  shall  utter  or  publish  as  true  any  such  false^  forged,  or 
"  counterfeited  transfer  as  aforesaid,  knowing  the  same  to 
"  be  false,  forged,  or  counterfeited;  with  intent  to  defraud 
**  the  said  governor,  &c.  or  any  other  body  politic  or  corpo- 
*'  rate,  or  any  person  or  persons  whatsoever;  all  and  every 
'^  person  or  persons  whatsoever  so  offending  shall  be  deemed 
"  guilty  of  felony  without  benefit  of  clergy." 

By  s.  3.  *'^  If  any  person  or  persons  from  and  after  iht  And  aUo  pertotu 
"  said  10th  of  May  1793,  shall  wilfully  make,  or  assist  in  «?^^'»^.»  ^  «'- 
^^  making,  any  false  entry,  or  shall  wilfully  alter,  or  assist  m  <n^,  faUe  entries 
*'  altering,  any  word  or  figure  in  any  entry  in  the  books  of '""'*' ^^*^'^* 
"  account  kept  by  the  said  governor,  &c.  wherein  the  seve- 
^«  ral  accounts  of  the  owners  or  proprietors  of  stock,  annui- 
^^  ties,  or  other  fiends,  transferable  at  the  Bank  of  England, 
^'  are    entered  and  kept;  or   shall  in  any  manner  wilfully 
*'  falsify  the  accounts  of  such  owners  and  proprietors  in  the 
*'*'  books  of  the  said  governor  and  company,  wherein  such 
^'  accounts  are  entered  and  kept,  with  intent  to  defraud  the 
"  said  governor,  &c.  or  any  other  body  politic  or  corporate, 
^  or  any  person  or  persons  whatsoever;  every  such  person 
^'  or  persons  so  offending  shall  be  deemed  guilty  of  felony 
"  without  benefit  of  clergy." 

Sect.  4.  reciting  that  *^  whereas  in  order  to'  cover  and 
'}  conceal  forgeries  and  frauds  in  transfers,  dividend  war- 

"  rants 
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Ch.  XIX.  $  9.  *'  rants  haVe  been  sometimes  made  out  for  different  sums 
By  Statute,     u  ^^^  ^^e  sums  really  due:"  enacts,  "  that  if  any  clerk, 

of  public  9toch.^      ^  r  1  1  w 

"  officer,  or  ser\'ant  ot,  or  other  person  or  persons  employed 

Prrtow  mating  it  or  intrusted  by  the  said  gpvemor  and  company  shall,  from 
dividend  ^ar-  '  "  ^nd  after  the  said  10th  of  May  1793,  knowingly  or  wil- 
rantsytobe  trans-  u  lingly  make  out  or  deliver,  or  cause  or  procure  to  be  made 

ported  for  teven  .  .    .  . 

yeari.  "  o^t  or  delivered,  or  willingly  act  or  assist  in  the  making 

"  out  or  delivering,  of  any  dividend  warrant  for  a  greater  or 

^^  less  amount  than  the  person  or  persons  on  whose  behalf, 

^^  or  pretended  behalf,  such  dividend  warrants  shall  be  made 

^^  out,  is  or  are  entitled  to;  with  intent  to  defraud  the  said 

"  governor,  &c.  or  any  other  body  politic  or  corporate,  or 

"  any  person  or  persons  whatsoever;  all  and  every  such 

*'  person  or  persons  so  offending,  and  being  convicted  of  such 

^^  oifence  or  offences  as  aforesaid  shall  be  transported  for 

"  tfeven  years." 

37  Geo.  3.  The  stat*  37  Geo.  3.  c.  122.  recitng  that  ''  Whereas  by 

^AedH     h         "  the  Several  statutes  creating  and  authorizing  the  transfer  of 

mode  oftratisfer- "  tlie  public  stocks,  &c.  transferable  at  the  Bank  of  England, 

rtng  stock.  u  j^  jg  provided,  that  all  assignments,  or  transfers  thereof, 

shall  be  entered  and  registered  in  books  to  be  kept  by  the 
accountant-general  of  the  Bank,  which  entries  shall  be  sign- 
^^  ed  by  the  parties  making  such  assignments  or  transfers,  or 
"  if  such  parties  be  absent,  by  their  respective  attorney  or  at- 
^^  tomies  thereunto  lawfully  authorized  in  writing  under  their 
"  hands  and  seals,  to  be  attested  by  two  or  more  credible  wit* 
^^  nesses;  and  the  same  regulation  is  prescribed  and  observed 
^^  with  respect  to  the  attestation  of  letters  of  attorney  for  the 
^'  transfer  of  any  part  of  bank  stock:"  and  further  reciting 
that  by  the  stat.  9.  Ann.  (c.  21.)  and  other  acts,  zxid  by  the 
charter  of  the  (South-Sea)  company  the  like  regulations  pre- 
vail in  transfers  of  South-Sea  stock ;  and  also  of  East- India 
*8tock  by  the  regulations  of  that  company ;  ^^  and  that  it  is 
"  expedient  that  provision  should  be  made  for  the  prevention 
^'  of  all  frauds  and  impositions  upon  the  said  respective 
^'  governors  and  companies  and  the  said  united  company, 
"  respecting  the  transfer  of,  or  the  receipt  of  dividends 
^^  upon,  any  of  the  public  funds  or  annuities,  transferable 
'^  at  the  Bank  of  England,  or  of  bank  stock,  or  of  the  capital 
^^  stock  of  die  said  South-Sea  company,  or  of  the  said  united 
*'  company,  or  any  other  stocks  or  funds  arising  thereout,  or 

"  transfer- 


ee 

4( 
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"  transferable,  or  which   shall  hereafter   be   ibade   transfe-   Ch.  XIX.  J9. 
**  rable,  at  the  South-Sea  house  or  East-India  house  respec-    ^'^  statute^ 
**  tively  :'^  enacts,  **  That  if  any  person  or  persons  whatever 
"  shall  from  and  after  the  1st  of  August  1/97,  falsely  make,  persons  forging 

..    r  c  '  t        i"»     -^"^  name*  ofvstU 

**  forge,  or  countencit,  or  cause  or   procure  to  be   falsely  neues  to  instrw 
**  made,  forged,  or  counterfeited,  or  shall  willingly  act  or  ^'^"^for  the 
"  assist  in  the  falsely  making,  forging,  or  counterfeiting  the  ceiptofdiwdendf, 
^'  name  or  names,   hand-writine   or  hands-writing  of  gaiv  ^''*^^* ''V^ 

-  r        .         .  ^  Bank,  or  of  the 

*'  person  or  persons  as,  or  purporting  to  be,  the  witness  or  South  Sea  or  East 
**  witnesses  attesting  the  execution  of  any  letter  of  attorney,  -'^'^  Compan/e 

..  %  ...  ^  r  .  «    ''stocksito  be  guilty 

**  or  other  authority  or  instrument,  to  transfer,  assign,  sell,  or  offoiony,  and  be 
"  convey  any  interest,  part,  or  share,  of  or  in  any  stock  or  ^aMportcdfor  7 

..    ^       *  *  .  .  I         r       1        '      t       ^.   .  y^of^**  or  suffer 

"  stocks,  annuity  or  annuities,  or  other  funds,  or  the  divi- «<cA /M*cr  jSu- 

**  dends  Aereof,  transferable,  or  which,  by  any  act  or  acts  «'*^wi«* «« 'A* 

"  of  parliament,  shall  hereafter  be  made  transferable  at  ih^  award. 

**  Bank  of  England,  or  of  or  in  the  capital  stock  belonging,  , 

*'  or  which  hereafter  shall  or  may  belong,  to  the  governor,  &c. 

"  of  the  Bank  of  England,  called  bank  stock,  or  to  the  gover- 

**  nor,  &c.  (of  the  South-Sea  company),  or  imder  their  care 

**  or  management,  or  of  or  in  the  capital  stock  belonging,  or 

**  which  hereafter  shall  or  may  belong,,  to  the  said  united 

"  company,    &c.     trading    to    the    East- Indies,   commonly 

**  called  East-India  stock,  or  of  any  letter  of  attorney,  or 

**  other  authority  or  instrument,  to  receive  any  dividend  or 

**  dividends  on  any  of  the  said  stocks,  annuities,  or  other 

**  funds;  or  shall  utter  or  publish,  as  true,  any  such  letter 

«  of  attorney,  or  other  authority  or  instrument,  containing 

**  such  false,  forged,  or  counterfeited  name  or  names,  hand- 

*'  writing  or  hands-writing,  of  such  attesting  wimess  or  wit- 

^^  nesses  as  aforesaid,  knowing  such  name  or  names,  hand- 

"  writing  or  hands-writing,  to  be  false,  forged,  or  counter- 

**  feited;   all  and    every    person   or   persons    whatever   so 

"  oflPending,  and  being   convicted  of  any  such  offence   or 

"  offences  as  ,aforesaid,  shall  be  adjudged  guilty  of  felony, 

**  and  shall  be  transported  for  seven  years;  or  shall  be  ad- 

**  judged  to  suffer  such   lesser   punishment   as   the    Court, 

"  before   whom  such   offiinder  or  offenders  shall  be  tried, 

"  shall  think  fit  to  award,"  This  is  made  a  public  act. 

The  stats.   35  Geo.  3.  c.  66.   and  37  Geo.   3.  c.  46.  for 

making  certain  annuities  created  by  the  parliament  of  Ireland 

*  transferable,  and  the  dividends  thereon  payable  at  the  Bank 

of 
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Ch.XiX.  ja  of  England,  &c.  enact,  (s.  2.)  ^\  That  it  shall  and  may  be 
f^^U'^^^^^'t    "  lawful  for  the  governor,  fee.  of  the  Bank  of  England  to 

■  _  1 1"  authorize  and  direct  their  accountant-general  for  the  time 

»35  Geo.  3.  c.^6(J.  u  being  to  keep  books  wherein  all  assignments  or  transfers 
cAS.  *    "  of  the  said  (i*  e.  therein  before  nientioned)  annuities  and 

/Regulations  for  u  principal  sums  or  stock  shall  be  entered  and  registered  in 
paymmt^ofcJ'  "  ^^^^  manner  as  the  said  governor,  &c,  shall  direct;  which 
tain  annuities  and  f'i  entry  shall  be  signed  by  the  parties  making  such  assign-* 
Iceland  to^the     **  Hients  Or  transfers,  or  if  such  parties  be  absent,  by  their 
Bankqf England^  respective  attorney  or  attomies  thereunto  lawfully  autho- 

^^  rized  in  writing  under  his  her  or  their  hand  and  seal,  or 
^  hands  and  seals,  to  be  attested  by  two  or  more  credible 
**  witnesses;  and  that   the    several  persons  to  whom   such 
♦*  transfers  shall  be  made  shall  respectively  underwrite  their 
"  acceptance  thereof  by  themselves   or  by   their  respective 
"  attorney  or    attomies  thereunto   lawfully    authorized    in 
*^  manner  aforesaid;   and  that  no  other  method  of  assigning 
"  or  transferring  the   said    annuities  and  principal  sum  or 
"  stock,  or  any  part  thereof,  or  any  interest  therein,  shall  be 
**  good  or  available  in  law.  Provided  that  no  stamp  duties 
**  whatsoever  shall  be  charged  on  any  of  the  said  transfers, 
"  nor  on  any  receipt  for  any  payment  in  respect  of  the  said 
".  annuities,  or  the  said  principal  sums,  or  stock,  or  the  in- 
"  terest  thereof,"  &c. 
Forging  receipu      By  s.  3.  reciting  that  "  whereas  for  the   prevention   of 
^Z kan^oJ^deb^^ "  forgeries  and  frauds  in  respect  of  the  receipts,  payments, 
tures  under  the    ^  and  transfers  made  or  given  in  pursuance  of  this  act,  it  b 
eU^r^v^thor'    "  necessary  that  the  like  provisions  should  be  enacted  as  by 
w'thout  names  of  ^  the  laws   now  in  being  are  already   in   force  respecting 
alt^hi^^uch^    "  stocks,  annuities,   and   other  public  funds  transferable   at 
death.  ^^  the  Bank  of  England,  be  it  enacted  that  from  and  after 

"  the  passing  of  this  act,  if  any  person  or  persons  shall  forge 
*'  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun- 
{(a)  The  stnt.  «  terfeited,  or  (a)  wilfully  act  or  assist  in  the  forging  or 
8  Geo.  1.  c.  22.  ^  counterfeiting  any  receipt  or  receipts  for  the  whole  or  any 
knavsingly  and  "  part  or  parts  of  the  said  subscriptions,  or  contributing  to- 
ntfuiiy.)  u  ^ards  the  said  (loans  or  principal  sums  respectively,)  or 

^^  any  debenture  or  debentures  purporting  to  entide  any 
**  person  or  persons  or  body  politic  or  corporate  whatsoever 
^^  to  any  principal  sum  or  the  interest  thereon,  or  any  an- 
"  nuity  or  part  of  any  principal  sum,  interest,  or  annuit}'  % 

"  payable 
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"  payable  under  the  said  (respective  acts  of  parliament  of  Ch.  XIX.  $  9. 
"  Irelan<J)  either  with  or  without  the  name  or  names  of  any     .^J' */<**"'^» 

..  ^  1     J  !•  •  ^     i_   •        •        Gf  public  stocks. 

"  person  or  persons,  or  body  pontic. or  corporate  being  in-^ #- 

**  serted  therein  as  the  subscriber  or  subscribers,  or  contri- 

"  butor  or  contributors,  or  payer  or  payers,  towards  the  said 

**  (loans  or  principal  sums  respectively)  or  any  part  or  parts 

**  thereof;  or  shall  alter  any  number,  figure,  or  word  there- 

*^  in ;  or  utter  or  publish  as  true  any  such  false,  forged^ 

**  counterfeited,  or  altered  receipt  or  receipts,  debenture  or 

^^  debentures,  with  intention  to  defraud  the  governor  and 

^'  company  of  the  Bank  of  England,  or  any  body  politic  or 

*'  corporate,  or  any  person  or  persons  whatsoever;  every 

*'  such  person  or  persons  so  forging  or  counterfeiting,  or 

^  causing  or  procuring  to  be  forged  or  counterfeited,  or 

^'  wilfully  acting  or  assisting  in  the  forging  or  counterfeit- 

**  ing,  or  altering  uttering  or  publishing  as  aforesaid,  shall  * 

**  be  deemed  guilty  of  felony  without  benefit  of  clergy  (a).*' 

Sect*  4»  contains  the  same  provision  as  the  stat.  8  Geo*  1.  Ante,  8dd. 
0*  22*  s.  1*  before  mentioned,  adding  the  word  interest  to 
^  annuities  or  dividends''  there  mentioned;  and  s*  7,  8,  9, 
&  10.  re-enact  the  provisions  of  the  stat.  33  Geo.  3.  c.  30.  Ante,  868. 
before  stated. 

By  s.  5.  '.*  If  any  person  or  persons  shall  forge,  counter-  for^f'g  or  utters 
"  feit,  or  alter  any  dividend  warrant,  or  warrant  for  payment  ^^^f^^^' 
^  of  any  annuity,  interest  or  money  payable  in  pursuance  of 
•*  this  act  (respectively)  at  the  Bank  of  England,  or  any  in- 
•*  dorsement  thereon ;  or  shall  offer  or  dispose  of  or  put  away 
*  any  such  forged  counterfeited  or  altered  dividend  warrant, 
•*  or  warrant  for  payment  of  any  annuit}%  interest,  or  mo- 

(a)  This  is  a  cominon  clause,  the  substance  of  which  is  to  be  found  ih 
other  acts  for  raising  new  loans.  Vide  41  Geo.  3.  (U.  K.)  c.  3.  s.  24.  The 
last  of  these  acts  in  print  is  the  42  Geo.  3.  c.  8.  s.  26.  whereby  *'  if  any 
*'  person  or  persons  shall  forge  or  counterfeit,  or  cause  or  procure  to  be 
*'  forged,  &c.  or  shall  wilUngfy  act  or  assist  in  the  forging,  &c.  any  certi- 


ficate  or  certificiites,  receipt  or  receipts,  directed  to  be  made  out  by 
tliis  act,  or  any  assignment  thereof  or  indorsement  thereon,  or  shall 
*'  alter  any  number,  figure,  or  word,  in  any  such  certificate  or  receipt,  or 
"  in  any  assignment  thereof,  or  indorsement  thereon ;  or  utter  or  pubQsh 
"  as  true  any  such  false,  forged,  counterfeited,  or  altered  certificate  or 
'*  certificates,  receipt  or  receipts,  or  assignment  or  assignments  thereof 
'*  or  indorsement  or  indorsements  thereon ;  with  intent  to  defraud  his 
"  Majesty,  or  the  governor  and  company  of  the  Bank  of  England,  or  any 
•*  body  politic  or  corporate,  or  any  person  or  persons  whatsoever  ;*'  every 
such  onender  shall  or  tOBviction  be  adjudged  guilty  of  felony  without 
olergy. 

5  T  **  ney, 
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ch.xix.  J9.  "  ney,  payable  as  aforesaid,  or  the  indorsement  thereon;  or 
By  statute,  tt  demand  the  money  therein  contained  or  pretended  to  be 
.  ■  ■  '  "  due  thereon,  or  any  part  thereof,  of  the  said  governor  and 
"  company  of  the  Bank  of  England,  or  any  their  officers  or 
"  servants;  knowing  such  dividend  warrant,  &c.  to  be 
"  forged,  counterfeited,  or  altered;  with  intent  to  defraud 
**  the  said  govenior,  Skc.  or  their  successors,  or  any  other 
"  body  politic  or  corporate,  or  any  person  or  persons  whatso- 
"  ever;  every  person  or  persons  so  offending  shall  be  deemed 
"  guilty  of  felony  without  benefit  of  clergy." 

The  substance  of  this  clause  as  a  general  provision  is  to 
Post.  s.  10.        be  found  in  the  stat.  15  Geo.  2.  c.  13.  s.  11.  after  men- 
tioned. 
Gade'scase,  John  Henry  Gade  was  tried  before  Lawrence  J.  at  the 

uifnd.'  ^'^^^OW  Bailey,  February  1796,  an  an  indictment  charging  that 
An  indictTTunt f or  WiWium  Harrison  was  possessed  of  and  entitled  to  SOL  interest 
forging  a  trmis-  ^^  share  in  the  consolidated  3  per  cent,  annuities;  and  that 

fir  of  a  share  tn  ^  ^  .  ' 

the  3  per  cenu.     the  prisoner  whilst  W.  H.  was  so  possessed  of  and  entided  to 
charged  that  W-^j^g  g^jj  ^q/^  g^^^  jjj  falsely  make  forge  and  counterfeit  a 

H.  Hoas  postetsea  /»ri  •!  •  t  -ii  #- 

of  and  entitled  to  transfer  of  the  said  50/.  interest  or  share,  with  the  name  of 
auch  share/  and  ^|^g  g^j^  ^^  jj^  thereto  subscribed,  purporting  to  have  been 

the  evidence  ww    ,  ,  »  r      ir  ^ 

•  that  the  former  signed  by  the  said  W.  H.,  and  to  be  a  transfer  of  the  said 
ovyner  had  tram-  59/.  &c.  from  the  said  W.  H.  unto  one  W.  W#,   the  tenor 

jerred  the  saTne      r     t  •  t    »  rtt  •••  x         •!.•  j 

into  the  name  of  ot  which  IS  as  follows;  (setting  It  out);  with  intent  to  de- 
thetaid  ^'Aj-  frtiud  the  governor  and  company  of  the  Bank  of  England, 
to  it  by  ^rtue  of  contrary  to  the  form  of  the  statute,  &c.  Other  counts 
^^^««»  ^«"*^  charged  the  intent  to  be  to  defraud  W.  H.  and  W.  W. 
accepted  such  Others  charged  the  prisoner  with  publishing  the  transfer, 
transfer  as  re-  knowing  it  to  be  forged,  with  the  same  intent.  And  others 
33  Geo.  3.  c  28.:  again  charged  the  prisoner  generally  with  forging  a  certain 
yet  heidweli  upon  lY'dTisier,  to  wit,  a  transfer  of  an  interest  and  share,  viz.  SOL 
c.  30.;  nor  is  it  interest  and  share  of  and  in  certain  annuities  transferable 
any  objection  that  2it  the  Bank  of  England,  commonly  called  "  consolidated 
'  «"/ wW«ftiai'"  ^  P^r  ^^^^  annuities,^'  without  stating  to  whom  the  stock 
required  by  the    belonged,  or  reciting  the  statutes  relating  thereto,  in  fraud 

reffulations  at  the    /.  ^i  i 

Bank  in  the        ^  ^"^  same  several  persons. 

printedform,  in       In  support  of  the  charge  it  was  proved  that  the  prisoner 

"areVha-emade.  ^^^  Henry  Plarland  being  executors  of  John  Howard  who 

(2  Leach,  847.  had  by  his  will  given  SOL  in  the  3  per  cent,  consols  to  his 

'^  grandson  William  Harrison,   on  the    11th  January    1796 

"  transfer- 
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transferred  the  same  into  the  name  of  William  Harrison;  Ch.  XIX.  $9. 
but  the  transfer  never  was  accepted  by  William  Harrison*  That  ^y^ff^^^^> 
afterwards,  on  the  14th  of  January,  the  prisoner  brought  his  ^^  -<g*^g  ^- 
own  son  with  him  to  the  Bank,  whom  he  represented  to  be 
William  Harrison;  and  by  the  intervention  of  a  broker  the 
4tock  was  agreed  to  be  sold  to  William  West;  and  the  prif 
soner's  son  in  his  presence  signed  the  transfer,  which  was 
2ut>perly  filled  up:  but  as  he  wrote  the  name  ^^  Harris«<m" 
with  a  double  (s^)  it  was  required  of  him  to  bring  an  affidavit 
that  he  was  the  person  described  in  the  books  of  the  Bank  by 
the  name  of  Harrison  with  a  single  (s);  in  consequence  of 
which  the  broker  did  not  pay  over  the  money  he  had  receiv- 
ed from  West  for  the  stock,  and  the  transfer  was  not  wit- 
nessed ;  which  according  to  the  printed  form  of  transfers 
used  at  the  Bank  should  be  done.  It  appeared  also  on  the 
examination  of  clerks  of  the  Bank  diat  dividends  may  be  re- 
ceived on  stock  before  it  is  accepted;  but  that  there  are  po- 
sitive orders  not  to  transfer  any  stock  till  it  has  been  accepted ; 
which  the  clerks  should  see  done:  but  that  with  the  stock- 
jobbers transfers  are  too  often  made  without  the  stock  being 
first  accepted. 

It  was  objected  for  the  prisoner  that  as  the  stat.  33  Geo.  d«  A  clause  ofthz 
c.  28.  requires  "  that  the  books  shall  be  kept  at  the   Bank  ^^^/^J^^/^f 
*^  for  the  entering  of  all  transfers,  which  shall  be  conceived  the  35  Geo.  3. 
"  in  proper  words  for  that  purpose,  and  signed  by  the  parties  ^^^^'^^f^^ 
^^  making  such  transfers,  and  that  the  several  persons  to  in  other  statutes. 
<*  whom  such  transfers  shall  be  made  shall  underwrite  their  ^ii^  ^  Leach, 
**  acceptance  thereof,  and  no  other  method  of  transferring 
^  or  assigning  the  said  annuities  shall  be  good  or  available 
**  in  law;"    that  the  evidence  did  not  support  the  indict- 
ment: first,  For  want  of  the  acceptance  of  Harrison  of  the 
transfer  made  to  him  by  the  executors  of  Howard;  till  which 
time  it  was  contended  that  the  transfer  was  incomplete,  and 
Harrison  was  not  possessed  of  the  50/.  stock.     Secondly, 
Because  >  that  till  the  stock  was  accepted  no  transfer  at  all 
could  be  made.     3dly,    Because  the    instrument  given  in 
evidence  as  a  transfer  in  the  name  of  William  Harrison  was 
not  witnessed;  which  being,  as  was  contended,  a  part  of 
the  words  in  which  transfers  were  conceived,  the  instrument 
was  not  available  in  law,  and  therefore  no  transfer.  And  the 
want  of  witnessing  was  compared  to  the  omissions  ia  the  bil} 

of 
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Ch.  XIX.  $9.  of  exchange  in  Moffat's  case,  Leach,  337.  (a).    The  juiy 
Bj  Hatutty     found  the  prisoner  guilty,  but  sentence  was  respited  till  the 

oj pub  cstoc  g,  jmjgg^  could  be  consulted  on  these  objections:  and  in  Eas« 

ter  term  1796  they  were  all  over-ruled,  and  the  offence  was 
holden  to  be  complete* 

The  indictment  in  the  above  case  was  supported  in  argu- 
ment by  the  counsel  for  the  prosecution  on  the  2d  sect*  of 
the  Stat*  33  Geo.  3*  c*  30.    And  in  the  June  sessions  follow- 
•9  Leacby  866.     ing  Mr*  Justice  Buller  is  stated  to  have  delivered  the  opinion 

of  the  Judges  to  this  effect*  After  stating  the  objections, 
which  had  been  urged  in  the  Exchequer-chamber,  he  ob« 
served  as  to  the  two  first  that  two  answers  had  been^  given, 
1*  That  the  stock  vested  in  W-  H.  by  the  mere  act  of  trans- 
ferring  it  into  his  name ;  and  that  if  he  had  died  before  he 
had  accepted  it,  yet  it  would  have  gone  to  his  executors  as 
part  of  his  personal  estate^  2«  That  the  nature  of  the  of- 
fence would  not  have  been  altered  if  W.  H.  had  QOt  had  any 
stock  standing  in  his  name :  for  the  transfer  forged  by  the 
prisoner  was  complete  on  the  face  of  it,  and  imported  that 
there  was  such  a  description  of  stock  capable  of  being  trans- 
ferred* Neither  the  forgery  nor  the  fraud  would  have  been 
less  complete  if  Harrison  had  really  had  no  stock.  As  to 
the  3d  objection,  that  the  Judges  all  thought  that  the  entry 
and  signatures  as  stated  in  the  indictment  were  a  complete 
transfer  without  the  attestation  of  witnesses,  which  was  no 
part  of  the  instrument,  but  only  required  by  the  Bank  for 
their  own  protection  ex  abundant!  cautela* 

3,  Notes  and  other  Securities  of  the  Bank  of  England  a}\d 

other  public  Companies^ 

i  10.  1*  Qfthe  Bank  <f  England.   The  pt*  15  Geo.  2.  c.  13*  s*  1 1* 

2/brM,  \:fc.  ^  enacts,  "  That  if  any  person  or  persons  shall  forge  counter- 
land,  fcit  or  alter  any  bank  note,  bank  bill  of  exchange,  divi- 

15  Geo.  2.  it  dend  warrant,  or  ^y  bond  or  obligation  under  the  com- 
Forging  Bank  "  "^^^  8^^  of  ^^  said  company,  (i.  e.  Bank  of  England) 
notes,  bilU,  di-  it  or  any  indorsement  thereon,  or  shall  offer,  or  dispose  of, 
lonS,  w^ndorse- "  ^^  P^^  away  any  such  forged  counterfeit  or  altered  note, 
menui  or  offer-  *t  g^^,  qj.  ^^e  indorsement  thereon,  or  demand  the  money 
^ofdemandh^' "  therein  contained  or  pretended  to  be  due  thereon,  or  any 
wo«e  thereon,    u  p^.^  thereof  of  thc  said  company  or  any  their  officers  or 

t3*c.  cajntai/e^ 

^^^*  (rt)  Last  edit.  2  vol  483. 

"  servants^: 
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"  servants,  knowing  such  note,  &€•  to  be  forged  counter-  ch.  XIX.  $  10. 
*♦  feited  or  altered,  with  intent  to  defraud  the  said  company,     By  statute, 
"  or  their  successors,  or  any  other  person  or  persons  what-  ti^^o/thT^^nh 
**  soever;  ever>'  person  or  persons  so  offending,  and  being  fcJ^c.  13  (?eo.  3. 

"  thereof  convicted  in  due  form  of  law,  shall  be  deemed  '     

**  guilty  of  felony  without  benefit  of  clergy."  ^'^«  Bias's 

By  several  statutes  passed  in  the  reign  of  King  William  3.  ^^^^  pSst.  a?  n* 
"  the  forging  or  counterfeiting  the  common  seal  of  the  cor-  7  &  8  W.  3. 
**  poratibn  of  the  governor  and  company  of  the   Bank  of  g  ^  g'^  3 
"England,"  is  made   felony   without    benefit   of  clergy ;  c.  20.  s.  36. 
which  provision  sail  remains;  for  the  stat.'  11  Geo.  1.  c.  ^M^^J^^iA*^'^ 
which  left  several  of  the  ofiences  contained  in  those  acts 
simple  felonies,^  makes  no  mention  of  the  common  seal,  and 
reserves  all  the  pains  and  penalties,  &c.  of  former  acts  not 
thereby  altered. 

By  13  Geo.  3.  c.  79.  s.  1.    ^  If  any  person  or  persons  13  Geo.  3.  c.  79. 
•*  (other  than  the  officers,  servants,  workmen,  or  agt^nts  ^^^^i^,gh"h<^ngln' 
**  the  time  being  of  the  governor  and  company  of  the  Bank,/»CAff*e««onin*trM- 
"  to  be  authorized  and  appointed  by  them  for  that  Purpose,  ^'^^-^^^^^^^^"^ 
"  and  for  the  use  of  the  said  governor  and  company  only),  shall  wori*  Bank  of 
"  make  or  use,  or  cause  or  procure  to  be  made  or  used,  ^^i^^^inthcsub*^' 
"  knowingly  aid  or  assist  in  making  or  using,  or  [without  be-  stance  of  it,  a  ca- 
*'  ing  authorized  as  aforesaid]  shall  knowingly  have  in  his  her  P'^^^^f^^^^' 
*'  or  their  custody  or  possession,  without  lawful  excuse,  [the 
*'  proof  whereof  shall  lie  on  the  person  accused]  any  frame, 
^  mould,  or  instrument,  for  the  making  of  paper,  with  the 
**  words  BanA  of  England  visible  in  the  substance  of  such  pa- 
"  per;  or  shall  make, or  cause  or  procure  to  be  made,  or  know- 
"  ingly  aid  or  assist  in  the  making  any  paper,  in  the  substance 
'*  of  which  the  said  words  Bank  of  England  sYi^SL  be  visible;  or 
**  if  any  person  (except  as  before  excepted)  shall  by  any  art  or 
*'  mystery  or  contrivance  cause  or  procure  the  said  words 
*'  Bank  of  England  10  appear  visible  in  the  substance  of  any 
"  paper  whatsoever;  or  knowingly  aid  or  assist  in  causing 
**  the  ^^Adyiords  Bank  of  England  to  appear  intlie  substance 
*'  of  any  paper  whatsoever,  every  such  offender  shall,  being 
"  thereof  lawfully  convicted,  be  adjudged  a  felon  without 
f*  benefit  of  clergy." 

And  after  reciting  (s.  2.)  "  that  persons  have  taken  in  Engnmngnous^ 
f*  payment  and  otherwise  received  notes,  inland  billsy  and^*^^]^'J^^'^^^ 

«  bills 


tmprUomnmt* 
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Ch.  XIX.  $  10.  "  bills  of  exchange,  with  certain  words  and  characters  so 

By  statute,     «  nearly  resemblinc:  the  notes  and  bills  of  the  said  governor 

tie*  of  the  Bank,     ^^d  company  as  to  appear  to  such  persons  to  be  the  notes 

^^ "  or  bills  of  the  Bank  of  England;  to  the  great  prejudice  of 

the  SUMS  IN       "  public  credit,"  it  is  enacted,  "  that  if  any  person  or  per- 

wHiTE  LET-     44  gons,  wlthout  bcing  authorized  and  appointed  as  aforesaid, 

TERi  On  black 

GROUND,  or      ''  ■'^^^  engrave,  cut,  etch  or  scrape  in  mezzotinto,  or  cause 

knamngly  having  u  or  procure  to  be  engtaved,  &c.;  or  shall  knowingly  aid  or 

wch  in  po»*et'     ,,         *  ^  .     ^i  •  o         •  i     •       r 

eiotty  <r  uttering,     assist  m  the  engraving,  &c.  in  or  upon  any  plate  of  cop- 
H!!!Lr^f!L?f    "  P^*'»  brass,  steel,  pewter,  or  of  any  other  metal  or  mixture 

"  of  metals,  or  upon  wood,  or  any  other  material  or  any 
*'  plate  whatsoever,  any  promissory  note,  inland  bill,  or  bill 
^^  of  exchange,  or  blank  promissory  note,  ihland  bill,  or  bill 
^^  of  exchange,  or  part  of  a  promissory  note,  inland  bill,  or 
•*'  bill  of  exchange,  containing  the  words  Bank  of  Englandj 
"  or  Bank  post  hill^  or  any  word  or  words  expressing  the  sum 
**  or  amount,  or  any  part  of  the  sum  or  amount  of  sudi 
*'  promissory  note,  inland  bill,  or  bill  of  exchange,  in  xvhite 
*'  letters  or  figures  on  a  black  ground;  or  shall  use  any  such 
*^  plate  so  ^[igraved,  &c.  or  shall  use  any  other  instrument 
•*  for  the  making  or  printing  any  such  promissory  note,  in- 
^^  land  bill,  or  bill  of  exchange,  or  blank  promissory  note, 
^^  inland  bill,  or  bill  of  exchange,  or  part  of  a  promissory 
**  note,  inland  bill,  or  bill  of  exchange;  (or  (a)  )  if  any  per- 
^^  son  or  persons  (without  being  authorized  and  appointed  as 
*'  aforesaid)  shall  knowingly  have  in  his  her  or  their  custody 
^^  any  such  plate  or  instrument,  or  shall  knowingly  and  wil- 
**  fully  utter  or  publish  any  such  promissory  note,  inland 
*^  bill,  or  bill  of  exchange,  blank  promissory  note,  inland 
*'  bill,  or  bill  of  exchange ;  every  such  offender  shall,  being 
*^  convicted  thereof,  be  committed  to  the  common  gaol  of 
^^  the  county  or  place  where  the  oflfence  shall  be  committed 
*^  for  any  space  not  exceeding  six  months."  With  a  proviso 
(s.  3.)  not  ^*  to  extend  to  such  person,  who  being  possessed 
**  of  any  such  note  or  bill,  shall  only  utter  the  same  by  car- 
**  rying  the  same  for  payment  to  the  issuers,  drawers,  ac- 
*'  ceptors,  or  indorsers  tliereof  respectively,  or  using  proper 
**  means  to  compel  the  payment  of  any  such  note  or  bilU" 

(fl)  The  word  of  is  he^e  omitted  in  Runnington's  edition  of  the  Sta- 
tutes, probably  bv  a  mistake  of  the  press. 

'       The 
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The  Stat.  41  Geo.  3.  c.  39.  reciting  that  "  whereas  the  Ch.  XIX.  J  10. 
**  forgery  of  bank  notes,  bank  bills  of  exchange,  and  bank     ^y  ^tatute^ 
««  post  bills  had  much  increased,  and  that  to  prevent  it,  and^^f^^JJ^*^^^^ 
"  also  to  facilitate  the  detection  of  it,  the  Bank  of  England  ^c-  •  • 
"  had  procured  to  be  made  for  the  future  issue  of  bank  41  Geo.  3. 
*'  notes,  &c.  a  new  paper  of  a  different  manufacture  from  (U  K.)  c.  39. 
"that   formerly  used  either  by  the    bank  or   any  other; ,^''^'^^^^; 
"  in  which  new  paper  instead  of  the  bar  lines  being  strzight  without  authority 
«  and  parallel  to  each  other,  as  m  the  paper  heretofore  used,^^Jj'^^!^ 
"  the  same  are  curved  or  waving,  and  the  laying  wire  Wnes^ the *on  therein 
"  are  also  formed  in  a  waved  or  curved  shape,   and  the  nu-  f'^„f  ^^"^^ 

r     '  CURVED  BAR 

"  merical  account  or  sum  of  each  bank  note,  &c.  expressed  in  links,  or  the^ 
"  a  word  or  words  in  Roman  letters,  is  made  to  appear  visible  ino^n"he'*" 
"  in  the  substance  of  the  paper.     And  whereas  it  is  expe-  substance  of 
"  dient,   for  the  better  prevention  of  the  forgery  of  ^^^l^oa^i^^he Z- 
"  notes,  &c.  that  the  said  governor  and  company  should  have  merUal  sum  of 
*'  the  exclusive  privilege  of  using,  in  the  issue  of  their  notes  ^^  ffattl^* 
**  and  bills,  the  paper  herein  before  described,  it  is  tn2LCted  vi^idie  in  the  9u6^ 
♦*  that  if  any  person  or  persons,  (other  than  the   ^^^^^^/p^^^ffgJ'J^' 
**  workmen,  servants,  or  agents  for  the  time  being,  of  the  and  tramporta- 
"  said  governor,  &c.  to  be  authorized  and  appointed  for  that  ^'^"-^^  Hyeart, 
"  purpose  by  the  said  governor,  &c.  and  for  the  use  of  the 
"  said  governor,  &c.  only)  shall  make  or  Use,  or  cause  or 
"  procure  to  be  made  or  used,  or  knowingly  aid  or  assist  in 
**  making  or  using;  or  (without  being  authorized  or  appointed 
."  as  aforesaid)  shall  knowingly  have  in  his,  her,  or  their 
*'  custody  or  possession,  (without  lawful  excuse,  the  proof 
**  whereof  shall  lie  upon  the  person  accused)  any  frame, 
**  mould,    or  instrument,    for  ihe    making  of  paper,  with 
"  curved  or  waving  bar  lines,  or  with  the  laying  wire  lines 
**  thereof  in  a  waving  or  curved  shape,  or  with  any  number, 
**  sum  or  amount,  expressed  in  a  word  or  words,  in  Roman 
"  letters,  visible  in  the  substance  of  such  paper;  or  shall  ma- 
"  nufacture,  make,  ixse,  vend,  expose  to  sale,  publish  or  dis- 
"  pose  of,  or  cause  or  procure  to  be  manufactured,  &c.  or 
"  aid  or  assist  in  the  manufacturing,  &c. ;  or  (without  being 
**  authorized  or  appointed  as  aforesaid)  shall  knowingly  have 
*'  in  his,  her,  or  their  custody  or  possession  any  paper  what-     ' 
"  soever,  with  curved  or  waving  bar  lines,  &c.  (as  before;) 
"  or  if  any  person  or  persons  (except  as  before  excepted) 

«  shall. 
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Ch.  XIX.  %  10.  "  shall,  by  any  art,  mystery,  or  contrivance,  cause  or  procure 

By  ttatutcy      tt  the  numerical  sum  or  amount  of  any  bank  note,  Iwink  bill 

tic*  <>f  the  Bank^  "  ot  exchange,  or  bank   post  bill,  blank  bank  note,  blank 

^^' "  bank  bill  of  exchange,  or  blank  bank  post  bill,  in  a  word 

41  Geo,  3.  c  39. "  or  words  to  appear  visible  in  the  substance  of  the  paper 

**  whereon  the  '^ame  shall  be  written  or  printed;  or  shall 
**  knowingly  aid  or  assist  in  causing  the  numerical  sum  or 
"  amount  of  any  bank  note,  &c«  in  a  word  or  words  in  Ro- 
^^  man  letters  to  appear  visible  in  the  substance  of  the  paper 
"  whereon  the  same  shall  be  written  or  printed;  every  per- 
"  son  or  persons  so  offending  in  any  of  the  cases  aforesaid,^ 
"  and  being  convicted  thereof  according  to  law,  shall  be 
*^  adjudged  a  felon  and  shall  be  transported  for  the  term  of 
"  14  years." 
Not  to  restrain        By  s.  2.  "  the  act  shall  not  extend  to  restrain  or  render 

l^Ti^^e^dv'V/''  '^^^^^^  *^  negociation,  circulation,  or  re-issuing  of  any  biU 
*ued  on  such  pa-  "  or  bills  of  exchange,  promissory  note,  or  promissory  notes, 
A*^*  "  which  have  already  lawfully  been  issued,  negociated,  or 

**  circulated,  or  which  shall  or  may  be  now  lawfully  re- 

'^  issued,  negociated,  or  circulated,  before  the  1st  of  No- 

"  vember  1801,  notwithstanding  the  same  shall  be  written 

*'  or  printed  upon  paper,  which  by  this  act  is  prohibited  from 

*^  being  manufactured,  made,  used,  vended,  exposed  to  sale, 

*'  published  or  disposed  of,  except  by  the  governor  and  conk" 

NortheUsuingoft*'  pany  of  the  Bank  of  England;  nor  by  (s.  3.)  to  extend  to 

a^unteJpressed''*'  restrain  any  person  or  persons  from  issuing  or  negociating 

inguineas,or  with  "  any  bill  or  bills  of  exchange,  promissory  note,  or  promissory 

'tnThl^p^^^'' "  notes,  having  the  sum  or  amount  thereof  expressed  in 

"  guineas  or  in  a  numerical  figure  or  figures  denominating 
'*''the  sum  or  amount  thereof  in  pounds  sterling,  appearing 
"  visible  in  the  substance  of  the  paper  upon  which  the  same 
Kor  the  mahing  "  shall  be  written  or  printed.  Nor  (by  s*  4.)  to  restrain  or 
or  using  paper  t^  prevent  any  person  or  persons  from  making,  using,  vend- 
ftot  resembling  "  ing,  exposing  to  sale,  publishing,  or  disposing  of  any  paper  j 
•hose  of  the  Bank,  u  having  waving  or  curved  lines,  or  any  other  devices  in  the         ] 

"nature  of  water-marks,  visible  in  the  substance  of  the 
"  paper,  not  being  bar  lines,  or  laying  wire  lines ;  provided 
•  "  the  same  are  not  contrived  in  such  manner  as  to  form  the 
"  ground-wcrk  or  texture  of  the  paper,  or  to  imitate  or  re- 
'*  semble  the  v>T.ving  or  curved  laying  wire  lines,  or  bar 

"  lines 


4( 


Forgery^  881 

*'  line*  of  the  said  new  paper  of  the  governor  and  company  Ch.  XIX.  %  10. 
"  of  the  Bank  of  England*  or  to  imitate  or  resemble  the  ^^^  /,?^'"'^  . 

X  111.1  o         -111     OfpuMtc  securt- 

"  water-marks  used  by  the  said  governor,  &c.  m  the  bank  ^v,  rf  the  B^mk. 
**  notes,  &€•  issued  by  the  said  eovemor,  &c."  77~;      ;;     ~" 

«  rri        .r  1     11  r  41  Geo.  3.  c.  39. 

Sect.  5.  enacts,  "  1  hat  if  any  person  or  persons  shall  Irom  Knowingly  re- 
♦*  and  after  the  passing  of  this  act  purchase  or  receive  from  any  cei'oing  or  having 
**  other  person  or  persons  any  forged  or  counterfeited  bank  caB<tnknoie*, 
" note,  bank  bill  of  exchange,  bank  post  bill,  or  blank  bank  ^^'  tuithtmtiav)' 
*'  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,*^^^  tramparta- 
"  knowing  the  same  to  be  forged  or  counterfeited;  or  shall "'o»/<^  14 jeflr*. 
**  knowingly  or  wittingly  have  in  his,  her  or  their  possession 
**  or  custody,  or  in  his,  her  or  their  dwelling-house,  out- 
**  house,  lodgings,  or  apartments,  any  forged  or  counter- 
"  feitcd  bank  note,  he.  knowing  the  same  to  be  forged  or 
counterfeited,  (without  lawful  excuse,  the  proof  whereof 
shall  lie  upon  the  person  accused)  every  person  or  persons 
so  offending  and  being  thereof  convicted  according  to 
"  law,  shall  be  adju^dged  a  felon  and  shall  be  transported  for 
**  the  term  of  14  years." 

Sect.  6.  reciting  "  That  whereas  the  laws  now  in  force  Engtawng^  \ifc* 
"  do  not  inflict  a  sufficient  punishment  upon  offenders  con-  ^^y  ^^nk  note 
"  cemed  in  engraving  plates  and  printing  blank  forms  for  i:fc.  purporting 
"bank  notes,  bank  bills  of  exchange,  and  bank  post  bills,  ^^^;^^'^^^^^ 
"  for  the  purpose  of  being  made  use  of  in  perpettating  the  utir.g  such  piate, 
*'  crime  of  forgery;  enacts,  that  if  any  person  or  persons ^^^.^'*^^'^^r 
"  from  and  after  the  passing  of  this  act  shall  engrave,  cuty potsession  njith-^ 
*'  etch,  scrape,' or  by  any  other  means  or  device  make,  or  °?V?^"^^'*  ^' 
"  shall  cause  or  procure  to  be  engraved,  &c.,  or  shall  know-*n^,  Qc.  felony 
"  ingly  aid  or  assist  in  the  engraving,  &c.  in  or  upon  any  ^^^  iransprjrta- 
*^  plate  of  copper,  brass,  steel,  pewter,  or  of  any  other  metal,jrear«. 
**  or  mixture  of  metals,  or  upon  any  wood,  or  any  other 
"  materials,  or  any  plate  whatsoever,  any  bank  note,  bank 
^^  bill  of  exchange,  bank  post  bill,  or  blank  bank  note,  blank 
"  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of  a 
"  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  pur- 
*'  porting  to  be  the  note  or  bill  of  exchange,  or  bank  post 
^^  bill,  or  blank  bank  note,  or  blank  bank  bill  of  exchange,  or 
"  blank  bank  post  bill,  or  part  of  the  note  or  bill  of  exchange 
''  or  bank  post  bill  of  the  governor  and  company  of  the  Bank 
^'  of  England,  without  an  authority  in  writing  for  that  pur* 

5  U  "  pose 
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Ch.  XIX.  $10.^  pose  from  the  governor,  &c*;  or  shall  use  anjr  such  plate  so 

^^-*/,^;^«^'     "  eneravccL  cut,  etched,  scraped,  or  by  any  other  means  or 
Of  public  ncuri' ^    .  ^ .  i     />  i.  «  t_      •  j     • 

ties  if  the  Bant,     device  make  (a) ;  or  shall  use  any  other  instrument  or  device 

,  .  ^   . — : — "  for  the  making  or  printing  of  any  such  bank  note,  &c.  (as 

prmtTor  made.  ^  last  before  named)  without  such  authority,  in  writing  as 

^  aforesaid ;  or  if  any  person  or  persons  shall,  after  the  passing 

^  of  this  act,  w  ithout  such  authority  as  aforesaid,  knowing- 

^  ly  have  in  his,  her  or  their  custody  any  such  plate,  instni- 

^^  mint  or  device ;  or  shall  without  such  authority  as  afore- 

^  said  knovi  ingly  and  wilfully  utter,  publish,  dispose  of,  or 

^  put  away,  any  such  bank  note.  See.  (as  last  before  named) ; 

^  every  person  so   offending  and  being  thereof  convicted 

^^  shall  be    adjudged  a   felon   and  transported   for  seven 

♦*  years." 

Post    '  The  forgery  of  private  documents  of  the  bank  will  be 

hereafter  considered* 

X  II  ^  John  Bigg  was  indicted  (ci)  for  rasing  out  anindorsement  of 

Rex  ▼.  Bigfc>  ^'*  ^^^^  o^  ^  bank  bill  for  100/.,  which  indorsement  was 
3  P.  Wm«.  4l9.  tnade  by  the  agent  of  the  Bank  as  for  so  much  money  before 
certain  liquor  a  P^^d  thereon  to  the  bearer  on  behalf  of  the  company;  and  a 
natificatitpiff  special  Verdict  was  found,stating  that  the  prisonerdid  expunge 
fJ^il!e"cof%nt*qf^c  words  and  figures  following,  ^*' 22d February  \%\4ip€ud 
a  Bank  UUjoirit-QQiJi'i  written  With  red  ink  upon  the  face  and  inside  of  the  note^ 
iurustiiinam!m'  with  a  Certain  liquor  unknown.  On  the  argument  of  the  case 
dictmentfor  R a- before  all  the  Judges  at  Sergeants'  Inn,   several  objections 

AXNGOUTANi  

SKDonsEMKNT  wcre  taken.  1.  That  Adams,  who  the  indictment  and  ver- 
tm  iuch  bitl,        diet  Stated  to  have  been  entrusted  by  the  bank  to  sign  notes, 

&c.  for  the  .company,  was  not  properly  authorised  under  the 
common  seal.  2.  That  the  receipt  on  the  face  of  the  note 
could  not  be  called  an  indorsement,  3.  That  the  taking  it 
out  by  a  liquor  could  not  be  called  a  rasing.  4.  That  the 
verdict  ought  to  have  found  the  rasure  to  have  been  for  the 

« 

(a)  The  indictment  was  framed  on  the  stat.  8  &  9  W.  3.  c  20.  s.  Sa 
whicn  enacts  "  that  tlie  forgoing  or  counterfeiting  the  common  seal  of  the 
corporation  of  the  Governor  and  Company,  or  of  any  sealed  Bank  bill 
made  or  g-ivcn  out  in  the  name  of  the  said  Governor,  &c.  for  the  pa>Tnent 
of  any  sum  of  money  or  of  any  Bank  note  of  any  sort  whatsoever  sijpicd 
•*  for  the  said  Governor,  &c.  of  the  Bank  of  England,  or  the  altering"  or 
**  rating  any  indorf client  on  any  Bank  bill  or  note  of  any  sort  shall  he  ami 
*•  iih»r«by  declared  and  adjudged  to  be  felony  without  benefit  of  clcrgj'.'* 

sake 


•I 
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sake  of  lucre,  or  to  defraud  the  company,  which  it  did  not  Ch.  XIK.  %  11. 
do.  The  printed  report  says,  that  the  Judges  differed  in  ^f^'f^t"*^^^'  . 
opinion,  but  the  majority  held  it  to  be  felony.     But  the  fact  ^v*  of  the  Bank, 

was  (as  stated  in  the  MS.  quoted)  that  ten  Judges  agreed       .      T* 

that  it  was  felony,  one  was  iU,  and  the  other  place  was  ms.  who  cites 
vacant.  ^^  King's  MS- 

An  indictment  drawn  on  the  stat.  15  Geo.  2.  c.  13.  s.  11.  Rexv.  Jones  al. 
charged  in  the  3d  count  that  the  prisoner  W.  Jones  having  Tl.orowgood, 
in  his  custody  a  certain  forged  paper  writing  purporting  to  be  1779^  SerjtFor- 
a  bank  note  (prout)  did  dispose  of  and  put  away  the  same  as  J^^r**  MS. 
and  for  a  true  bank  note,  with  intent  to  defraud  John  Ray- 1  Leach,  243. 
ner.    The  fourth  count  only  differed  from  the  third  in  stat-S-  C.) 
ing  it  to  be  a  note  instead  of  a  paper  writing;  and  the  sixth /jj^„^^f^^^ 
count  charged  that  the  prisoner  uttered  and  published  z&^iting  purport- 
true  a  forged  paper  yivriting  purporting  to  be  a  promissory  note  'j^qte  the  r^-^ 
for  payment  of  money.    The  forged  note  was  set  forth  as  eemblance  vnust 

c-v\  appear  on  the 

*<>"0WS.  fTeoftheinstru- 

*'   No.  F.  946."  nient,  and  amnoi 

«  I  promise  to  pay  John  Wilson  Esq.  or  bearer  Ten  thZ^f^%Uo»er 

*'   Pounds."  said  that  it  wa*.- 

«  London  March  4th  1776."  ^n^Jt'^'' 

"  £.  Ten,"  *^  For  self  and  Company"  "forself 

*'  Entd.  John  Jones."  "  of  my  Bank  in  England.""  i';;°  J^;?;,^,, 

There  were  a  set  of  counts  charging  the  forgery  to  be"  enoland,»» 
with  intent  to  defraud  the  bank:  but  the  jury  acquitted  the^"^'"^^  ^'^' 
prisoner  on  those;  and  found  specially  on  the  third  count, 
that  the  paper  writing  therein  set  forth  was  not  a  note  filled 
up  by  any  of  the  ofiicers  of  the  Bank  of  England,  nor  entered 
in  their  books,  but  was  forged.  That  the  prisoner  knowing 
the  same  averred  it  to  be  a  good  bank  note^  and  put  it  away 
as  such  to  Rayner  with  intent  to  defraud  him;  and  that 
Rayner  believing  it  to  be  a  good  bank  note  gave  the  full 
value  of  it,  and  further  that  the  Bank  frequently  pay  bank 
notes  which  are  filled  up  by  their  officers  and  entered  in  their 
books,  though  they  happen  not  to  be  signed.  The  finding 
on  the  fourth  count  was  the  same,  oi)ly  calling  it  as  in  that 
count  a  note  instead  of  a  paper  writing.  On  the  sixth  they 
found  that  the  said  paper  writing,  purporting  to  be  a  pro- 
missory note  as  in  that  count  set  forth,  was  not  filled  up,  &c. 
and  that  the  prisoner  knowing,  &c.  uttered  it  as  such  (as  on 

the 
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Ch.  XIX.  $  11-  the  third  count).  The  question  made  ^on  the  argument 
^J^^  f^.^^^^'  was,  whether  this  paper  writinc:  purported  to  be  a  hank  notef 
ties  of  the  Bank,  ^^^  the  Court,  Without  hearmg  counsel  for  the  prisoner 

' •  were  of  opinion  that  it  did  not.  Lord  Mansfield  said,  that 

the  representation  of  the  prisoner  afterwards  could  not  vary 
the  purport  of  the  instrument:  on  the  face  of  it,  it  did  not 
purport  to  be  a  bank  note.  It  was  admitted  by  the  counsel 
for  the  prosecution  that  the  finding  did  not  support  the  sixtli 
count*     The  prisoner  was  discharged. 

This  case  does  not  appear  to  have  turned  altogether  upon 
the  manner  of  laying  the  offence  in  the  indictment:  for  the 
same  objection  did  not  apply  to  the  6th  count  which  was 
framed  upon  the  stats.  2  and  31  Geo.  2.  An  objection  arose 
out  of  the  very  mature  of  the  thing  itself  forged ;  namely,  that 
it  was  no  proiriissory  or  other  note  at  all  of  the  Bank  or  other- 
Ante,  9.  6.  wise.  In  order  to  constitute  forgery  there  must  be  some  resem- 
blance to  the  thing  supposed  to  be  forged,  though  it  need  not 
be  an  exact  one.  The  forged  instrument  must  at  least;  have  the 
principal  constituent  parts  of  that  which  it  is  intended  to 
represent,  which  was  wanting  in  the  present  case ;  and  there- 
fore the  thing  itself  was  no  resemblance  of  that  which  it 
was  charged  to  be.  Wherefore  in  cases  wh^re  any  difficulty 
occurs  in  drawing  the  indictment  upon  the  stat.  15  Geo.  2. 
for  defect  of  similitude  between  the  forgery  and  the  common 
form  of  bank  notes,  it  seems  best  to  frame  the  chaMp  upon 
the  other  more  general  statute  of  the  2  Geo.  2.  c.  25;  and  its 
Post.  s.  44.        auxiliary  statutes,  as  was  done  in  Elliott's  case,  and  also  in 

the  sixth  count  of  Jones's  case  above  referred  to.  It  is  how- 
ever essential  to  the  charge  of  forgery  in  everj'^  such  case  that 
the  note  should  at  least  purport  to  be  drawn  in  some  other 
name  than  that  of  the  party  himself  charged  with  the  crime, 
which  did  not  so  appear  in  this  instance. 

§  12.  In  regard  to  the  securities  of  other  public  companies; 

South-Sea  Com-.  By  stats.  9  Ann.  c.  21.  s.  57.  and  6  Geo.  1.  c.  4.  s.  56. 
9  Ann.  c.  21.  "  ^^  ^^Y  Person  shall  forge  or  counterfeit  the  common  seal  of 
6G. l.c.4. 8. 56.a  ^he  South-Sea  company;  or  shall  forge,  counterfeit  or 
s.  9.       ^  **  ^^^^  ^^y  iow^or  obligatioji  under  their  common  seal,  or 

^  shall  offer  to  dispose  of  or  pay  axvay  any  such  forged,  coun- 

^'  terfcited 
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'^  t^rfcitcd  or  altered  bond,  knowing  the  same  to  be  such ;  Ch.  XIX.  §  12. 
"  or  shall  demand  the  money  therein  contained  or  pretended  -,^^^ //.'^"'^'  . 

,  r      r  1  -J  Cff  fmbltc  securt- 

"  to  be  due  thereon,  or  any  part  thereof,  ot  the  said  company  ties  of  the  Bant- 

*'  or  any  of  their  officers,  knowing  such  bond  or  obligation  to 

"  be  forged,  counterfeited  or  altered;  with  intent  to  defraud 

•'  the  said  company  or  their  successors,  or  any  other  person  or 

"  persons  whatsoever;   every  such  person  and  persons  so  of- 

"  fending  shall  be  guilty  of  felony  without  benefit  of  clerg)%'' 

The  Stat.  12  Geo.  1.  c.  32.  s.  9.  inflicts  the  same  punish- 12  Geo.  I.e.  32. 
ment  on  the  **  forging,  or  counterfeiting,  or  procuring  to 
"  be  forged,  &c.  or  willingly  acting  or  assisting  in  the  forg- 
**  ing  any  indorsement  or  assignment  on  any  bond  or  obligation 
"  under  the  common  seal  of  the  governor  and  company  of 
"  merchants,  &c.  trading  to  the  South-Seas,  &c." 

Also,  besides    the     general     provision    before    stated   to  Ante,  s.  9. 
protect  the  stocks  of  public   companies,  the  stat.  6  Geo.    j,  8Geo.  1.  c.  22. 
c.    11.  s.    50.    reciting  that     the    corporation,    &c.    trading  6  Geo.  1.  c.  11. 
to  the   S.  S.  &c.  "  may  issue  out  receipts  under  the  hand  ^^^^^^  ^^' 

•^  ,    •'  r  •         South-Sea  re- 

"  or  hands    of  one   or  more^  of   their  officers    from   time  ceipts  or  dividend 

"  to  time  upon  or  for  subscriptions  to  be  by  the  said  com-  ««^<'«^*- 

"  pany   taken   for    increasing   their    capital   stock    pursuant 

"  to  an  act  of  the  same  session,  and  may  also  issue  out  war^ 

*'  rants  under  the  hand  or  hands   of  one   or  more  of  their 

*'  officers  for  the  dividend  from  time  to  tinae  to  be  made  to 

**  the  proprietors  of  the  stock  in  the  said  company;  enacts, 

''  that  if  any  person  or  persons  shall  forge,  counterfeit  or 

"  filter  any  such  receipt  or  receipts,  warrant  or  warrants,  or 

*'  any   indorsement  or   writing,    indorsements   or   writings 

"  thereupon  or  therein,  or  shall  tender  any  such  forged,  coun-     ' 

"  terfeited  or  altered  receipt  or  receipts,  or  warrant  or  w^ar- 

"  rants,  or  any  such  receipt  or  warrant,  &c.  with  such  coun- 

"  terfeit  indorsement  or  writing  thereon  or  therein,  knowing 

"  the  same  to  be  so  forged,  counterfeited,  or.  altered,  to  the 

"  said  company  or  any  of  their  officers ;  or  shall  offer  to  alie- 

"  nate  or  dispose  of  the  same,  knowing  the  same  to  be  forged, 

"  counterfeited  or  altered;  and  with  intent  to  defraud  the 

"  said  company  or  any  other  person  or  persons,  bodies  poli- 

"  tic  or  corporate;  every  such  person  or  persons  so  offend- 

"  ing  (being  thereof  lawfully  convicted)  shall  be  adjudged  a 

"  felon,  without  benefit  of  clergy." 

Provisions 
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Ch.  XIX.  $13.      Provisions  similar  to  those  in  the  stats.  9  Ann.  c«  21«  and 
By  statute.      5  Qeo.  1.  c  4.  above  mentioned^  are  made  in  respect  to  the 
^  iS*        London  and  Ro^'al  Exchange  Assurance  Companies,  mutatis 
London  and  Roy-  mutandis,  only   including  further   ^^  any  policy  or  hiU^  as 
iumwe^^mpa-  ^^  ^  ^^^  ^^  obligation  under  the  common  seal  of  either. 
me*,  b'c.  In  like  manner  the  Globe  Insurance  Company  is  protected 

6  Geo.  1.  c.  la  f^^  forgery. 

r<^iaso39G.3. 

^^^i\^  It  is  also  made  felony  without  benefit  of  clergy  if  any 

Eatt India Com-V^^^^  ^^  "  forge  or  coimterfeit,  or  procure  to  be  forged, 
P^^y-  "  &c.  or  willingly  act  or  assist  in  the  forging,  &c  any  bond 

g.  9.  "or  obligation  under  the  common  seal  of  (the   East-India 

"  Company),  or  any  indorsement  or  assignment  thereon;  or 
*^  shall  utter  or  publish  any  such,  knowing  the  same  to  be 
**  forged  or  counterfeited,  with  intent  to  defraud  any  person 
^  (a)  whatsoever,  being  thereof  lawfully  convicted." 

$  15.  By  Stat.  13  Geo.  3.  c.  38.  s.  28.  revived  by  stat.  33  Geo. 

Plate  glatt  ma-  3.  (c.  17.)  s.  23.  "  If  any  person  or  pei*sons  shall  forge  or 
13 Gea3.  c. 38. "  counterfeit  the  seal  of  the *govemor  and  company  of  the 
«.  28.  and  "  British   Cast    Plate   Glass  Manufactory,  or  any  deed  or 

g  23    *   *  ^     * "  writing  under  their  common  seal ;  or  shall  demand  any 

"  money  in  pursuance  of  any  such  forged  or  counterfeited 
"  deed  or  writing,  either  from  the  said  corporation  or  any 
"  members  or  servants  thereof,  knowing  such  writing  to  be 
^^  forged,  with  intent  to  defraud  the  saflie  corporation  or 
"  any  other  person  or  persons  whomsoever;  every  person  so 
^^  offending,  and  being  duly  convicted,  shall  be  guil^  of 
f      "  felony  and  suffer  as  a  felon  (^)." 

4.  To  Stamps* 

*  lg^  Stamps  denoting  the  payment   of  certain   duties  are  re- 

Vide  3  Bac.  Abr.  qiured  by  various  acts  of  parliament  to  be  affixed  on  a  mul- 
^\l  **  0^^'  tiiplicity  of  written  or  printed  documents.  And  for  the 
marj^in,  and  puipose  of  protecting  the  revenue  from  fraud  in  counterfeit- 
12  Geo.  3.  c.  4a 

as  a  general  one.     ^^^  r^^^  word  person  does  not  seem  an  appropriate  term  as  applied  to 

the  subject  matter,  namely,  a  corporation.  However,  this  seems  includ- 
ed in  the  general  acts  of  the  2  Geo.  2.  c.  25.  and  31  Geo.  2.  c.  22.  ^7^ 

(A)  The  first  mentioned  act,  which  had  expired,  directed  the  felon  to 
be  transported  to  America  for  a  term  not  exceeding  seven  years ;  but 
that  is  omitted  in  the  reviving  act. 


B.  5. 
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ing,  4ittering)  or  vending  die  same  knowingly^  the  respective  Cb.  XIX.  ^16. 

acts  (a)  always  contain  a  clause  for  the  n^ost  part  in  the  pre-     Byttatute, 

cise  words  following^  though  sometimes  with  some  verbal  ...J_.__. 

differences,  which  as  far  as  have  met  my  notice  are  marked 

below*  I  select  as  the  one  most  generally  adopted  in  modem 

times  the  5th  clause  of  the  stat.  37  Gto«  3«  c.  90.  which  im« 

poses  additional  duties  on  a  great  variety  of  instruments 

therein  mentioned;  and  also  because  the  same  form  is  used 

(with  the  additional  words,  mark  or  seed  as  well  as  stamp)  in 

the  general  consolidating  act  of  the  27  Geo.  3*  c*  13*  s*  46. 

which  includes  stamps  imposed  by  that  and  all  former  acts. 

*^  If  any  person  shall  coimterfeit  or  forge,  or  Cause  or  37  Geo.  3.  c.  90. 
^^  procure  to  be  counterfeited  or  forged  any  stamp  (li)  di« 
^  rected  or  allowed  to  be  used  by  this  act,  or  provided 
^  made  or  used  for  the  purpose  of  denoting  the  duties  by 
^  this  act  granted  as  aforesaid,  or  any  of  them,  or  shall 
^  counterfeit  or  resemble  the  impression  of  the  same  (c), 
^  with  an  intent  to  defraud  his  Majesty  his  heirs,  &c.  of 
^  any  of  the  said  duties;  or  shall  utter,  vend  or  sell  {d) 
^  any  vellum,  parchment,  or  paper,  liable  to  any  stamp 
^  duty  by  this  act  imposed,  with  such  counterfeit  stamp  or 
*^  mark  thereupon,  knowing  the  same  to  be  counterfeit;  or 
*^  shall  privately  or  fraudulently  {e)  use  any  stamp  directed 

(a)  See  the  Index  to  Runnington's  edition  of  the  Statutes  at  large,  title 
Stamp*. 

(b)  The  statutes  31  Geo.  3.  c  35.  s.  29.  and  39  Geo.  3.  c.  107.  s.  25.  re- 
pealing'old  and  imposing  new  duties  on  bills  of  exchange,  promissory  notes 
and  other  notes,  drafts  and  orders,  and  on  receipts ;  and  the  stat.  35  Geo. 
3.  c  63.  8.  23.  as  to  stamps  on  sea  assurances,  add  here  the  words  "  or 
marif**  which  also  occurs  in  the  subsequent  part  of  the  recited  act  And 
the  general  consolidating  act  27  Geo.  3.  c.  13.  s.  46.  mentioned  in  the  text, 
including  all  former  acts,  the  30  Geo.  2.  c.  19.  s.  27.  as  to  dteds,  newspa- 
pers, almanacks,  and  licences  for  wine,  spirituous  liquors,  and  ale, 
beer,  &c.,  tlie  31  Geo.  3.  c.  21.  s.  5.  as  to  game  certificates,  and  the  34 
Geo.  3.  c.  14.  as  to  indentures  of  clerkship  to  attomies,  &c.  add  the  words 
**  seal  or  mari.'* 

(c)  The  statutes  31  Geo.  3.  c  25.  s.  29.  and  35  Geo.  3.  c.  63.  s.  23.  above- 
mentioned,  add  here  the  words  "  upon  any  vellum,  parchment,  or  paper." 

id)  The  stats.  31  Geo.  3.  c.  25.  s.  29.  and  39  Geo.  3.  c.  107.  s.  25.  (which 
latter  extends  to  stamps  on  bills  of  exchange  and  promissory  notes  for 
small  sums  of  money)  add  the  words  •*  or  exfiotetotale,*'  and  so  does  the 
Stat.  23  Geo.  3.  c.  58.  s.  11.  which  extends  to  all  prior  acts. 

(e)  The  stat.  41  G^o.  3-  c.  86.  s.  16.  granting  additional  stamp  duties  on 
cards  and  di^e,  probates  of  wills  or  letters  of  administration,  certain  in- 
dentures, leases,  bonds,  and  other  deeds,  and  ale  licences,  oiaits  the  words 
'•  orJrauduitntljV 

'«  or 
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Ch.  XIX.  5 16.  "  or  allowed  to  be  used  by  this  act,  with  intent  to  deiiraud 

By  statute.     «  his  Majesty  of  the  said  duties  (a);  then  every  person  so 

"  offending,  and  being  thereof  lawfully  convicted,  shall  be 

**  adjudged  a  felon,  &c.  without  benefit  of  clergy." 

10  Ann.  c.  19.         By  the  stat.  10  Ann.  c.  19.  s.  97.  which  directs  the  com- 

^^^'iL       II-     missioners  of  the  Customs  to  provide  certain  seals  or  stamps 

co€8,  Uneiu,  and  for  imported  linens,  and  the  commissiie&ers  for  managing  the 

stuffs.  duties  on  silks,  callicoes,  linens,  and  stuffs,  to  be  printed  or 

dyed,  &c.  in  Great  Britain,  to  provide  certain  other  seals  or 
stamps  for  marking  the  same,  enacts,  that  "  if  any  person 
**  shall  counterfeit  or  forge  any  stamp  or  seal  to  resemble 
*^  any  stamp  or  seal  which  shall  be  provided  or  made  in  pur- 
"  suance  of  this  act^  or  shall  counterfeit  or  resemble  the 
"  impression  of  the  same^-upon  any  of  the  commodities 
**  chargeable  by  this  act,  thereby  to  defraud  her  Majesty,  &c. 
"  of  ariy  of  the  said  duties  hereby  granted ;  every  person  so 
"  offending,  being  thereof  convicted  in  due  form  of  law,  shall 
*'  be  adjudged  a  felon  without  benefit  of  clerg}':  And  if  any 
"  person  or  persons  shall  during  the  continuance  of  this  act 
"  sell  any  printed,  painted,  stained,  or  dyed  silks,  callicoes, 
"  linens,  or  other  stuffs  as  aforesaid  with  a  counterfeit  stamp 
"  thereon,  knowing  the  same  to  be  counterfeited,  with  an 
"  intent  to  defraud  her  Majesty,  &c.  every  such  offender, 
"  their  aiders,  abbettors,  and  assistants  (being  duly  convicted 
"  as  aforesaid)  ghall  for  every  such  offence  forfeit  to  her 
"  Majesty,  &c.  100/.  and  shall  be  adjudged  to  stand  in  the 
*♦  pillory  in  some  public  place  for  two  hours." 

K  11^^  Another  general  provision  in  regard  to  offences  against 

12  Geo.  3.  c.  48.  the  stamp  laws  is  in  the  stat.  12  Geo.  3.  c.  48.  for 'the  more 

effectual  prevention  of  frauds  in  respect  of  stamp  duties 

granted  by  several  acts,  which  enacts,  "  That  if  any  person 

Writing  or  en-     "  or  persons,  at  any  time  after  the  first  of   August   1772, 

grossinganywritiU  g^all  write  or  encToss,  or  cause  to  be  written  or  engrossed, 

6ond,  CTc.  or  .,tti  r  •  ji_» 

other  nvriting,     "  either  the  whole,  or  any  part  or  any  wnt,  mandate,  bond. 


7natter,  or  thing 


(a)  The  stat.  41  Geo.  3.  c.  86.  b.  16.  last  mentioned,  adds  here  the  words 
(as  applicable  to  the  subject-matter,)  "  or  shall  counterfeit  or  forge,  or 
"  cause  to  be  counterfeited  or  forg^cd,  any  mark  or  name  provided  by  the 
commissioners  under  this  act  for  the  wrapping  or  inclosing  any  dice, 
or  making  any  part  of,  or  being  affixed  to  such  wrapper.*' 

"  affidavit, 


« 


u 


Forgery^  88? 

«  affidavit,  or  other  writing,  matter,  or  thing  whatsoever,  in  Ch.  XIX.  f  \7, 
**  respect  whereof  any  duty  is  or  shall  be  payable  by  any  act     ^^atute. 
"  or  acts  made,  or  to  be  made,  in  that  behalf,  on  the  whole,  —      ^ 
*'  or  any  part  of  any  piece  of  vellunu  parchment,  or  paper '"^'"'**^V*.  , 
"  whereon  there  shall  have  been  before  wntten  any  omtr  any  ttofnt  duty  i$ 
♦^  writ,  bond,  mandate,  affidavit,  or  other  matter,  or  thing,  **;f^«^^^ /'«>- 

li'  -^1.  t  J  i_«iLi      ^  o6ier)n  any  paper, 

**  m  respect  whereof  any  duty  was  or  shall  be  pajrable  as  ere.  vfiereonv)as 
**  aforesaid,  before  such  vellum,  parchment,  or  paper  shsSi^''^^^'^y^^ 
^^  have  been  again  marked  or  stamped  according  to  the  said  the  tanutbauU 
*'  acts;  or  shall  fraudulently  erase  or  scrape  out,  or  cause *'<^A^«^<««/ 
**  to  be  erased  or  scraped  out,  the  name  or  names  of  ^i^y eroMing^l^,  and 
^'  person  or  persons,  or  any  sum,  date,  or  other  thing,  writ-  in*orting  other 
*'  ten  in  such  writ,  mandate,  affidavit,  bond,  or  other  writ-  ^^  ^^^  stamp, 
"  ing,  matter  or  thing   as   aforesaid;  or  firaudulendy  cut^^^^^'^g^ff^^^ 
*^  tear,  or  get  oflF,  any  mark  or  stamp,   in  respect  whereof,  or ^^ touieitfor 
**  whereby,  any  duties  are  or  shall  be  payable,  or  denoted '"V^^^^^ritin^i 
"  to  be  paid  or  payable  as  aforesaid,  from  any  piece  of  vel-  abettin^therehf 
'*  lum,  parchment,  paper,  playing  card$,  outside  paper   ofj^lony  and  tran*- 
'*  any  parcel  or  pack  of  playing  cards,  or  any  part  thereof;  ^**'''^' . 
with  intent  to   use   such  stamp   or   mark   for  any  other 
writing,   matter,   or  thing,  in 'respect  whereof  any  such 
**  duty  is  or  shall  be  pa3rable,  or  denoted  to  be  paid  or  pay- 
^^  ble  as  aforesaid ;  tlien,  so  often,  and  in  every  such  case, 
<•*  every  person  so  offending  in  any  of  the  particulars  before- 
"  mentioned,  and  every  person  knowingly  and  wilfully  aid- 
^^  ing,  abetting,  or  assisting  any  person  or  persons  to  commit 
^^  any  such  offence  or  offences  as  aforesaid,  shall  be  deemed 
"  and  construed  to  be  guilty  of  felony;  and,  being  thereof 
•  ^'  convicted  by  due  course  of  law,  shall  be  transported  to 
^^  some  of  his  Majesty^s  plantations  beyond  the  seas  for  a  % 
"  term  not  exceeding  seven  years,  according  to  the  laws  in 
"  force  for  the  transportation  of  felons:  And  if  any  sudi  BreaJkin^priion, 
"  person  or  persons  so  convicted  or  transported,  shall  volim- ^^^?^"^^^*'"* 
^^  tarily  escape  or  break  prison,  or  return  from  transportation  ^at^. 
'*  before  the  expiration  of  the  time  for  which  he,  she,  or 
^^  they  shall  be  so  transported  as  aforesaid,  such  person  or 
"  persons  being  thereof  lawfully  convicted,  shall  suffer  death 
^^  as  a  felon,  without  benefit  of  clergy,  and  shall  be  tried  TriaL 
**  for  such  felony  in  the  county  where  he,  she,  er  they  shall 
"  be  apprehended." 

5  X  Bv 


u 
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Ch.  XIX.  $  17.      By  s.  2.  ^^  If  any  person  or  persons  shall,  after  the  1st  of 
By  statute.     (4  August  1 772^  conunit  any  of  the  offences  aforesaid,  and 

.. '. ^^  afterwards,  being  out  of  prison,  discover  one  or  more  per* 

FMd^^i  L^  -  "  sons  who  shall,  siAce  that  time,  have  conrniitted  any  of 
426.  *  '  ^*  the  offences  aforesadd,  so  as  such  person  or  persons  disco- 

Pardanfarof'  a  yered  sIibII  be  convicted  of  such  oflPence  or  offences;  he, 
di^cowry  off  *'  she.  Or  they,  so  discovering,  shall  have  and  be  endded  to 
Gtbcrt,  ((  hig  tnajesty's  gracious  pardon  for  all  such  offences  by  him 

^^  or  her  committed  at  any  time  or  times  before  such  disco- 

"  very  made." 

But  any  fraudulent  using  of  a  legal  stamp,  which  many  of 

the  above-mentioned  offences  may  be  deemed  to  be,  is  made 

capital  by  subsequent  statutes,  the  23  Geo*  3.  c«  58.  s.  11.  and 
Ante,  887.         27  Geo.  3.  c  13.  s«  46.  in  the  terms  before  expressed^  which 

rt  fer  to  all  prior  stamp  actsu 

§  18*  With  respect  to  the  forging  and  counterfeiting,  or  trans- 

Stampt  on  plate,  posing  of  Stamps  oa  gold  and  silver  plate,  &c.  the  marks  on 
Ante  '188  isTc  ^^'^h  have  been  before  adverted  to  in  treating  of  offences 

relating  to  bullion,  the  stat.  12  Geo*  2.  c.  26.  s*  8*  first  made 
the  ofFences  punishable  by  a  forfeiture  of  lOOL,  or  in  default 
of  payment   by    imprisonment..  But  the  stat*  31    Geo.  2* 
31  Geo.  2.  c.  32.  c*  32.  s.  14.  reciting  that  the  punishment  prescribed  by  the 
*'  former  statute  had  not  been  found  sufficient  to  deter  offen- 

ders, repeals  the  former  provision,  and  enacts  (s.  15.) 
"  That  if  any  person  whatsoever,  after  the  5di  of  July  1758, 
*'  shall  cast,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
^^  cast,  forged,  or  counterfeited,  any  mark  or  stamp  used,  or 
<^  to  be  used  for  making  gold  or  silver  plate,  in  pursuance 
*^  of  the  said  act  or  of  any  other  act  or  acts  of  parliament 
*'  now  in  force,  by  the  company  of  Goldsmiths  in  London, 
**  or  by  the  wardens,  or  assayer  or  assayers,  at  York,  Exter, 
"  Bristol,  Chester,  Norwich,  or  Newcastle-upon-Tyne,  or 
^*  by  any  maker  or  worker  of  gold  or  sUver  plate,  or  any  or 
"  either  of  them;  or  shall  cast,  forge,  or  counterfeit,  or 
"  cause  or  procure  to  be  cast,  forged,  or  counterfeited,  any 
**  mark,  stamp,  or  impresssion,  in  imitation  of,  or  to  resemble 
^^  any  mark,  stamp,  'or  impression,  made  or  to  be  made  widi 
"  any  mark  or  stamp,  used  or  to  be  used  as  aforesaid,  by  the 
"  said  company  of  Goldsmiths  in  London,  or  by  the  said 

"  wardens, 
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«  wardens,  or  aasayer  or  assayers,  or  by  any  maker  oy  worker  Ch.  XIX.  $  la 
<*  of  gold  or  silver  plate,  or  any  or  either  of  them ;  or  shall  ^  statute, 
"mark  or  stamp,  or  cause  or  procure  to  be  marked  or 
**  stamped,  any  wrought  plate  of  gold  or  silver,  or  aby  wares 
^^  of  brass,  or  ot|ier  base  metal  silvered  or  gilt  over*,  and  re- 
assembling plate  of  gold  or  silver,  with  any  mark  or  stamp, 
"  which  hath  been  or  shall  be  forged  or  counterfeited,  at 
^*  any  time  either  before,  on,  or  after  the  said  5th  day  qf 
*'*•  July,  in  imitation  of,  or  to  resemble  any  mark  or  stamp 
"  used,  or  to  be  used  as  aforesaid,  by  the  said  company  of 
"  Goldsmiths  in  London,  or  by  the  said  wardens,  or  assayer 
"or  assayers,  or  by  any  maker  or  worker  of  gold  or 
"  silver  pbitQ^  or  any  or  either  of  them;  or  shall  transpose 
"  or  remove,  or  cause  or  procure  to  be  transposed  or  re- 
\^  moved  from  one  piece  of  wrought  plate  to  another,  or  to 
"  any  vessel  of  such  base  metal  as  aforesaid,  any  mark,  stamp, 
*^  or  impression,  made  or  to  be  made  by  or  with  any  mark 
"  or  stamp  used  or  to  be  used  as  aforesaid  by  the  said  com- 
«*  pany  of  Goldsmiths  in  London,  or  by  the  said  wardens, 
^  or  assayer  or  assayers,  or  by  any  maker  or  worker  of  gold 
>^or  silver  plate,  or  any  or  either  of  them;  or  shall  sell, 
"  exchange,  or  expose  to  sale,  or  export  out  of  this  king* 
*^  dom,  any  wrought  plate  of  gold  or  silver,  or  any  vessel  of 
"such  base  metal  as  aforesaid,  with  any  such  forged  or 
"  counterfeit  mark,  stamp,  or  impression  thereon,  or  any 
^^mark,  stamp,  or  impression,  which  hath  been  or  shall 
"be  transposed  or  removed  from  any  other  piece  of 
*^  plate,  at  any  time  either  before,  on,  or  after  the  said  5th 
"of  July;  knowing  such  mark,  stamp,  or  impression  to  be 
"  forged,  counterfeited,  or  transposed,  or  removed  as  afore- 
"said;  or  shall  wilfully  and  (a)  knowingly  have,  or  he 
"  possessed  of  any  mark,  or  stamp,  which  hath  been  or  shall 
"  be  forged  or  counterfeited,  (b)  at  any  time,  either  before, 
"  on,  or  after  the  said  5th  day  of  July,  (&)  in  imitation  of, 
"  or  to  resemble  any  mark  or  stamp  used,  or  to  be  used  as 
"  aforesaid,  by  the  said  company  of  Goldsmiths  in  London, 
"  or  by  the  said  wardens,  or  assayer  or  assayers,  or  by  any 
"  maker  or  worker  of  gold  or  silver- piste,  or  any  or  either 

(a)  The  8tat  24  Geo.  3.  st  2.  c.  53.  s.  16.  and  38  Geo.  3.  c.  69.  s.T.  have 
the  word  or  instead  of  and,  and  the  reiatice  M'ordi  between  tiicse  letters 
(^  t)  are  omitted. 

"  of 
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Ch.  XIX.$1&  «  of  them;  every- such  person  oiFending  in  anjr,  each,  or 

Byttatutt.     ((  either  of  the  cases  aforesaid,  being  thereof  lawfiilly  con- 

!».  <^  victed,  shall  be  adjudged  guihy  of  felony,   &c«   without 


"  benefit  of  clergy." 
^4  Geo.  3.  St  2.       The  ^me  provisions  are  re-enacted  with  respect  to   the 
c.  SZ.  %.  16.        jmy  mark  of  the  king's  head  imposed  by  the  stat,  24  Geo.  3. 

St.  2.  c«  53.  s.  16.  including  such  mark  imposed  by  the  com- 
pany of  Goldsmiths  in  Edinburgh  as  well  as  London,  and 
by  the  Birmingham  or  Sheffield  company,  as  well  as  by  the 
wardens  and  assayers  at  York,  &c.  and  referring  to  the  1st 
of  December  1784  instead  of  the  5th  of  July  1758.  Then 
38  6«o.  3.  c.  69.  the  stat.  38  Geo.  3.  c.  69.  by  which  gold -wares  were  allowed 
ri(fcante,p.l92.j^  |jg  manufactured  at   a  lower   standard  than  ^  was   before 

allowed,  viz.  at  the  standard  of  18  instead  of  22  carats  in  a 
pound  troy,  enacts,  s.  7.  that  from  and  after  the  1st  of  Oc-» 
tober  1798  "  if  any  person  shall  forge,  cast,  or  counterfeit, 
"  or  cause  or  procure  to  be  forged,  &c.  the  mark  or  stamp 
**  used  or  directed  to  be  used  in  pursuance  of  this  act  for  the 
"  marking  or  stamping  o{  gold  plate  by  the  company  of  Gold- 
"  smiths  in  London  or  Edinburgh,  or  the  Birmingham  or 
"  Sheffield  company,  or  by  the  wardens,  or  assayer  or  assay- 
"  ers  at  York,  Exeter,  Bristol,  Chester,  Norwich,  or  New- 
'*  casde-upon-Tyne,  or  any  or  either  of  them,"  &c.  And 
then  it  follows  verbatim  the  provisions  of  the  former  acts, 
excepting  only  that  it  does  not  extend  as  diey  do  in  general 
terms  to  the  makers  and  workers  of  gold  plate,  as  well  as  to 
the  companies  and  assayers  before  mentioned:  and  also  that  it 
varies  the  description  of  the  wares  therein  named  to  *'  any 
Vide  H©te  (/?)  in  «  wrought  plate  ofgold^  or  any  wares  of  silver^  brass^  or  other 
as  page.  ^^  fnetal  gilt  over  and  resembling  plate  of  gold^^  and  then,  in 
stead  of  makmg  the  offences  capital,  it  concludes,  that 
**  e\Try  such  person  offending  in  any  such  or  either  of  die 
"  cases  aforesmd,  being  thereof  lawfully  convicted,  shall  be 
«<  adjudged  guilty  of  felony,  and  shall  be  transported  for 
"  seven  years." 

It  is  singular  that  when  this  subject  was  under  the  review 
of  the  Legislature,  and  the  punishment  for  the  offences  under 
this  act  limited  to  transportation,  offenders  ejusdem  generis 
under  the  former  act  should  be  left  subjected  t©  capital  pu- 
Bishment. 

The 
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'  The  following  cases  have  occurred  on  the  cotistruction  of  CK.  XIX.  §  19. 
the  several  stamp  acts.  ^y  "<»<«'«• 

Holland  Palmer  was  indicted  on  the  23  Geo.  3.  c.  49. 
a.   20.  which  enacts,  "  that  if  any  person  shall  forge  or        §  19. 
"  counterfeit,  or  procure,  &c.  any  stamp  or  mark  directed  f^^^'j^cu 
"  or  allowed  to  be  used  by  the  act,  for  the  purpose  of  de-  Palmer's  case, 
*'  noting  the  duties  aforesaid  (therein  mentioned)  with  i°- S^  ST^ld  T^* 
"  tent  to  defraud  his  Majesty;  or  shall  fraudulently  use  any  (i  Leach,  391. 
**  of  the  said  stamps  or  marks  with  the  like  intent;  or  shall  ?•  9'^ 

*  ,.  T ,  Ittatctmentjor 

"  Utter,  vend,  sell,  or  expose  to  sale  any  reaper  hable  to  the  uttering,  i^c.  «o 
**  said  duties  {a)  with  any  counterfeit  mark  or  impnession  *'*^.^  ^'^' C^ 
*^.  thereon,  knowing,  &c."  he  shall  be  guilty  of  felony  with- j«^^  2d.  (i.  c. 
out  benefit  of  clergy.  •  ««  receipu)  with 

rr.1       *•  r  •  «     .  •  ^  counterfeit  im* 

The  first  count,  after  statmg  that  a  certam  stamp  yf^  prewon  thereon^ 
provided  by  the  statute  for  stampinir  everv  piece  of  paper^*^^«*^^y^ 

^  ..  /  .^o  ^   1  .     €  it  foUow*  the  de^ 

upon  which  any  receipt,  &c.  upon  the  payment  oi  money  ,cf,-A^o„,„^^ 
amounting  to  2/.   &c.  was  written  with  a  stamp  duty  of  2d,  *««'•  23  Geo.  3. 
&c.  stated,  that  the  prisoner  intending  to  defraud  the  King^^^,^^^!,-^^^ 
of  thfc  duty  on,  &c.  "  unlawfully,  fraudulendy,  and  iAoni'Of  paper  at  are 
ously  did  utter  and  expose  for  sale  to  H.  G.  1000  P^^cesT^^^jJ^^^ 
of  paper   liable  to  the  said  duty  of  2d*   with  a  counterfeit  ^>  having  coun- 
impression  upon  each  and  every  one  of  the  said  pieces  ^^^s^U^otum- 
paper  resembling  the    impression  of  the   said  stamp  lii^n  dent  y' the  iw&t- 
and  there  used,  according  to  the  form  of  the  statute,  &c.  ^^^i^^m 
he  the  Defendant  at  the  said  time   of  uttering,  &c.  well  to  the  said  du- 
knowing  the  said  impression  on  the  ssud  pieces  of  paper  so  *y*"  ^^' 
by  him  uttered,  &c.  to  be  counterfeited;  against  the  form 
pf  the  statute;  &c.'* 

The  2d  count  was  like  the  first,  except  that  the  words,  * 

,  liable  to  the  said  duty  of  2d.  were  left  out. 

The  prisoner  being  foimd  guilty,  a  question  was  reserved 
for  the  opinion  of  the  Judges,  whether  the  indictment  were 
sufficient  under  the  statute?  Ten  Judges  who  met  in  Hilary 
term  1785  were  all  of  opinion  that  the  conviction  was  pro- 
per: and  Gould  J.  who  afterwards  delivered  th^ir  unanimous 
opinion  at  the  O.  B»  in  the  February  sessions  following, 
said  that  the  difiiculty  arose  from  the  penning  of  the  act  of 

(a)  The  stat  30  Geo.  3.  c.  19.  s.  27.  and  32  Geo.  2.  c.  25.  s.  a  requirinf 
tUmps  on  affidavits,  &c.  have  the  same  words. 

parliament, 
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Cli.XIX.$19.  parliament,  and  not  from  the  indictment)  which  seemed  to 
By  statut$.  bg  properly  drawn.  The  *  objection  was  founded  on  the 
/  i  amps.  RiippnqpH  inaccuracy  of  the  sentence,  "  paper  liable  to  the 
"  duties^^^  which  in  this  case  the  indictment  had  properly 
and  necessarily  applied  to  the  particular  duty  in  question, 
namely,  the  duty  of  2(L  on  receipts*  It  had  been  asked  what 
was  meant  hy  paper  liable  to  the  duties:  smd  how  could  one 
piece  of  paper  be  said  to  be  liable  to  any  of  the  duties  more^ 
than  another?  But  that  an  attentive  consideration  of  the  act 

24  Geo.  3.  c.  7.  in  question,  together  with  a  subsequent  statute,  24  Geo,  3. 

c.  7.  in  pari  materia  would  help  to  make  it  clear:  and  that 
from  a  collection  of  passage$  in  the  two  acts  it  would  appear 
that  those  words  were  not  to  be  taken  in  the  large  and  ab-i 
surd  sense  of  all  the  pieces  of  paper  on  which  receipts  and 
the  other  instruments  mentioned  in  the  23  Geo.  3.  might  be 
written;  but  such  pieces  as  were  destined  or  prepared  for 
those  uses:  if  genuine,  then  such  as  by  the  14th  sect,  were 
ordered  to  be  brought  to  the  office  to  be  stamped  before  they 
were  written  upon:  if  false,  then  such  pieces  of  paper  as 
having  stamps  resembling  the  true  ones  upon  them  purport- 
ed to  be  papers  duly  stamped,  and  as  such  liable  to  the  said 
duties.  That  it  was  to  be  observed,  that  section  14th  of 
23  Geo.  3.  c.  7.  expressly  required  that  the  papers  on  which 
the  instruments  were  to  be  written  should  be  first  duly  stamp- 
ed, and  the  stat.  24  Geo.  3.  c.  7.  made  the  writing  of  the  in- 
strument upon  it  penal  (by  a  forfeiture  of  4»/.)  if  it  were  not 
so,  or  unless  a  stamp  resembling  the  true  one  appeared 
upon  it;  (a  most  equitable  exemption  if  the  party  were  inno- 
cent.) When  that  deception  appeared  upon  the  face  of  the 
paper,  the  parties  giving  and  taking  it  (being  innocent)  were 
persuaded  that  it  was  duly  stamped;  and  if  afterwards  the 
fraud  were  detected,  every  one  must  say  that  the  paper 
being  prepared  and  destined  for  a  receipt  to  be  written  upon 
it,  was  liable  to  the  duty  signified  by  the  counterfeit  mark, 
and  ought  to  have  been  stamped  accordingly.  It  appeared 
to  the  Judges  therefore  that  tlie  words  "  paper  liable  to  the 
*^  said  duties''  were  to  be  applied  according  to  the  subject 
matter  to  such  paper  which  from  the  counterfeit  mark  upon 
it  appeared  to  be  prepared  to  be  used  as  if  the  mark  were  ge- 
nuine for  a  receipt,  and  consequently  was  liable  to  the  duty. 

It 
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It  also  seemed  to  some  of  the  Judges  on  the  confer-  Ch.XlX.fl^* 
cnce  in  the  above  case,  that  the  second  count  which  omits     ^  ttatuu. 
the  words  ^^  liable  to  the  said  duUes,"  was  sufficient ;  for  it  r 


was  a  charge  of  fraudulently  uttering,  &c.  paper  with  a 
counterfeit  impression  resembling  the  said  stamps  used  in 
pursuance  of  the  statute,  knowing,  &c. ;  and  this  in  substance 
was  a  charge  of  its  being  paper  denoted  by  the  said  impres- 
sion to  be  destined  for  writing  receipts,  and  as  such  being 
paper  liable  to  that  duty* 

Hall  and  Crutchfield  were  indicted  for  forging  a  stamp  on  Hall  &  Cratch- 
foreign  muslins  printed,  &c.  here,  with  intent  to  defraud  Qg'j^^l* 
the  King  of  the  duty.  Crutchfield  being  convicted,  judg-  MS.  Buller  J. 
ment  was  respited  on  two  objections  taken  by  his  counsel;  y^^^Jj*^« 
1.  That  the  offence  was  originally  created  by  25  Geo.  3.c.  13.  s.  35. 
c.  72.  s.  17.  by  which  the  duties  for  securing  of  which  the  S*^*^'"'^/**'"^ 
stamps  were  provided  were  imposed.    That  by  27  Geo.  3.  mutiin  printed 
c.  13.  s.  35.  all  the  former  duties  are  repealed  except  duties  ^»  f"^  f"**?'. 
due  and  penalties  and  forfeitures  incurred  at  the  time  of  ttead;  andpro^ 
passing  that  act:  and  therefore  it  was  argued  that  all  penal- ^*^"^^^*:  ^ 
ties  were  annihilated  unless  re-enacted.  That  this  as  yt^ptmlues,  finet^ 
as  all  preceding  statutes  took  a  distinction  between  duties  ^f°^^^^^P^\ 
Excise  and  duties  wider  the  management  of  the  commissioners  of  at  other;  for  any 
Excise;  according  to  what  was  observed  by  Mr.  Justice  ^^^^  *"  *^'«^^ 
Ashhurst  in  Rex  v.  The  Justices  of  Surry,  2  Term  Rep.  504.  madef^Mecurhg 
That  section  38.  of  the  latter  statute  states  that  "  all  pains,  '^  f««e«w  of 
"  penalties,   fines,  and  forfeitures  of  any  nature  or  kind  duties  mider  the 
**  whatsoever,   as  well   pains   of  death  as   others,  for  any  management  of 
"  offence  in  force  before  10th  May  1787,  made  for  securing  g,^  of ^^Jg"^**" 
**  the  Revenue  of  Excise  or  other  duties  under  the  manage-  should  extend  to 
*'  ment  of  the  commissioners  of  Excise,  &c.  shall  extend  ^o^of ^^^^th^y 
"  and  be  applied  for  and  in  respect  of  the  several  duties  of  charged,'  re-en- 
«  Excise,  and  aUowances,  bounties,  and  drawbacks  of  duties  af%%^tl!!^ 
"  of  Excise  thereby  charged  and  allowed  (a),"  &c.     That'tamptonfuch 
therefore  those  penalties  and  pains  of  death  being  rcenacted^';^^^ .  * 
only  so  far  as  they  relate  to  duties  of  Excise  and  not  to  duties  though  the  duty 
or  sums  under  the  management  of  the  commissioners  of  Excise,  ^nominated  a  £ty 
(which  was  the  case  with  respect  to  the  duty  in  question,)  of  excise  ^vf  a 
they  could  not  be  revived  by  construction,  but  being  so  highly  managlMncnt  of 

the  commission* 
ia)  See  also  s.  4§.  liefore  referred  to,  ante,  27.  *^"  of  excise. 

penal 
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Ch.  XIX.  $  19.  ftral  must  be  specially  re-enacted.    2.  That  the  indictment 
By  statute,     jjj  jjq^  pursue  the  words  of  the  statute.    The  words  of  the 

OfttarrUu.  *^ 

25  Geo.  3.  c.  72.  s.  17.  are,  ^^  if  any  person  shall  forge,  &c.  any 


Thetndictnunt  a  stamp  to  resemble  any  stamp  provided  to  denote  the  charc:- 

atating  the  duty         ...  " 

to  be  chargeable  ^^  ing  of  the  duties  oTi  the  said  muslins,"  &c.  The  2d  clause  of 
for,  on,  and  m  ^^  statute  which  imposes  the  duties  says,  ^^for  and  upon  all 
reign mu9iifhtsrc.  *'  muslins,"  &c.  The  St.  27  Geo.  3.  which  repeals  the  former 
*aI/^^'a*''  .duties  and  imposes  others,  has  in  sect.  36.  these  words; 
rftbettatuteim-^*'  there  shall  be  raised  upon  the  goods  mentioned  in  the 
>o«;^ ti»e^(j^ ore  u  schedule,''  &c.  The  schedule  itself  S2iy9  for  every  yard 
in  tome  elatue*  ^^  foreign  muslin,  &c.;  whereas  the  indictment  states  the 
*«  for,"  in  o^^ert  intent  to  defraud  the  King  of  certain  duties  chargeable ybr, 
•'upon.'*        '  ^"j  ^^  ^^  respect  of  foreign  muslin;  and  that  the  prisoner 

counterfeited  a  stamp  to  denote  the  payment  of  duties  for^ 
on^  and  in  respect  of  i^c.  which  it  was  contended  was  a  va- 
riance from  the  words  creating  the  oflfence ;  and  recites  the 
words  by  which  the  duty  is  charged  erroneously;  for  though 
the  words  used  in  the  indictment  are  to  be  found  in  the  36th 
section  of  27  Geo.  3.  they  refer  only  to  drawbacks  of  duties 
imposed,  and  not  to  the  imposition  of  the  duties  themselves. 
In  Easter  term  1795,  ten  Judges  present,  all  over-ruled 
the  objections,  and  held  the  conviction  proper.  Eyre  C.  J. 
thought  that  the  naming  of  duties  of  Excise  and  duties  under 
the  management  of  the  commissioners  of  Excise^  was  tautology. 
But  all  held  it  clear,  that  the  expressions  were  used  as  synony- 
mous in  this  act;  adverting  to  schedule  F,  in  which  the  duties 
r*^/iiTi^*oo  on  muslins  are  denominated"  duties  of  Excise."  The  other 

ter.5T.Rcp.83.  .  . 

and  3  Hawk,      objection  was  not  thought  worth  urgmg. 

cb.  25.  a.  102. 

5.  Official  Papers^  Securities^  anc(  Documents. 

Q  20.  ^y  ^^^'  ^^  Eliz.  c.  17.  s.  3.  ^^  Every  idle  and  wandering 

39  Eliz.  c.  17.    ^'  soldier  or  mariner  who  coming  from  his  captain  from  the 

^ettimonials  of  "  ®^^^  ^^  from  beyond  the  seas  shall  not  have  a  testimonial 
eoldieri  and  ma-  ^^  under  the  hand  of  some  one  justice  of  the  peace  of  or  near 
'^*'^*'  "  the  place  where   he   landed,   setting  down  therein  the 

*^  place  and  time  when  and  where  he  landed,  and  the  place 
*'*  of  his  dwelling  or  birth  unto  which  he  is  to  pass  as  afore- 
"  said,  (referring  to  s.  2.)  and  a  convenient  time  therein 
*'  limited  for  his  pas«age;"  "  and  also  as  well  every  such 

"idle 
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**  idle  and  wandering  soldier  or  mariner,  as  eveiy  other  idle  Ch.  XIX.  $  20. 
<*  person  wandering  as  soldier  or  mariner,  who  shall  forge  or  _  .^J'  stame, 
**  counterfeit   any   such  testimonial,   or  have  with  him   or  ©/'wWicr*,  b*c, 
^  them  any   such    testimonial   forged   or   counterfeited   as  ,    ^ 

•*  aforesaid,  knowing  the  same  to  be  coimterfeited  or  forged ; 
**  every  such  act  or  acts  to  be  felony,  without  benefit  of 
^  clergy.'* 

By  s.  3.  the  justices  of  assize,  of  gaol  delivery,  and  of  the  Vide  tit.  Va- 
peace,  are  directed  to  execute  the  offenders  convicted  before  ^'''"'^" 
them,  except  some  honest  person  valued  at  the  last  subsidy 
to  10/.  in  goods,  or  40*.  in  lands,  or  else  some  honest  free- 
holder shall  agree  to  taike  the  felon  into  his  service  for  a  year  ^ 
in  the  manner  there  mentioned. 

The  Stat.' 2  &  3  Ann.  c  4.  "  for  the  public  registering  of        $  21. 
"  all  deeds,  conveyances,  and  wills  of  any  honors,  manors,  2  &  3  Ann. 
"  lands,  tenements,  or  hereditaments  within  the  West  Riding  Forging  memo- 
«  of  the  county  of  York,  aftei^  the  29th  x)f  September  1 704,"  rial  w  certificate 
directs  a  memorial  of  all  such  to  be  registered  in  a  ^^nainof  land^ZfT^e- 
manner  at  Wakefield,  and  that  the  registrar  shall  indorse  tig'ttendin  the 
certificate  of  such  registry  on  every  such  deed,  &c.  Then,^>^/^^-^ei 
•by  s.  19.  "If  any  person  or  persons  shall  forge  or  coun- ''^ />«»* ««^ 
**  terfeit  any   such   memorial  or    certificate    as  are  therein 5Eii2".i 4. 
•*  before  mentioned   and   directed,  and  be  thereof  lawfully  post- 
"  convicted,  such  person  or  persons  shall  incur  and  be  liable  -  .• 

<^  to  such  pains  and  penalties  as  by  the  stat.  5  Eliz.  c.  14. 
**  are  imposed  upon  persons  for  forging  or  publishing  of 
^  false  deeds,  &c.  whereby  the  freehold  or  inheritance  of 
*'  any  person  in  lands,  &c.  may  be  molested,"  &c. 

The  Stat.  5  Ann.  c.  18.  directs  that  all  bargains  and  sales  Extended  to  bar- 
of  any  manors,  lands,  tenements  and  hereditaments  within«?'^'«*^''^*^'^*^J' 
the"  West  Riding  of  the  county  of  York  shall  be  registered 
at  Wakefield,  and  indorsed  by  the  registrar;  that  the  inrol- 
ment  of  every  such  deed  shall  be  deemed  a  memorial  pursu- 
ant to  the  last-mentioned  act;  and  by  s.  4.  no  judgment, 
statute,  or  recognizance  sliall  bind  any  manors,  lands,  8xc. 
but  only  from  the  time  a  memorial  thereof  shall  be  registered 
in  the  office.  Then  s.  8.  subjects  to  the  same  punishment 
as  the  former  act  "  any  person  or  persons  who  shall  forge 
**  or  counterfeit  any  entry  of  the  acknowledgment  of  any 

5  Y        -  «  bargainer 


^ 
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Ch.  XIX.  $21.  <^  bargainer  in  any  such  bargain  and  sale  as  aforesaid,  or  any 
^^y  *}^^*^:  "  such  memorial,  certificate,  or  indorsement  as  are  therein 
Yorhbirt.  "  mentioned  or  directed,  being  thereof  lawfully  convicted." 

r^'    « — 1 —     The  Stat.  8  Geo.  2.  c.  6.  s.  31.  extends  the  provisions  of 

8  Geo.  2.  c.  6.     ,      ,  i      ■».▼      i    Tfc-  ■•  «•   i 

North  Riding,     both  Statutes  to  the  North  Hiding  of  the  same  county. 
7  Ann  t.  20.  And   the  stat*  7  Ann.  c.  20.  which  directs  the  like  re- 

Middletex.         gistry  of  deeds,  conveyances,  and  wills,  and  other  incum* 

brances  affecting  honors,  manors,  lands,  &c*  in  the  county 
of  Middlesex,  as  in  stat.  2  &  3  Ann.,  and  directs  cerdficatea 
to  be  indorsed  on  such  memorials,  and  on  the  deeds,  &c« 
registered,  by  s*  15.  inflicts  the  like  punishment  on  persons 
who  shall  "  forge  or  counterfeit  any  entry  of  the  acknow- 
"  ledgment  of  any  such  memorial,  certificate,  or  indorse- 
*^  ment  as  is  therein  mentioned  or  directed,  being  thereof 
"  lawfully  convicted." 

J  22.  By  ^c  act  for  better  securing  the  money  of  the  suitors  in 

12  Geo.  1.  c.  32.  Chanceiy,  lodged  in  the  Bank,  or  directed  to  be  laid  out  in 

i)oa<w«»<*  re/af- S^^'^""^^^^  ^  Other  securities  there  mentioned,  (s.  9.)  "  If 
i^g  to  the  nuiftey  **  any  person  or  persons  forge  or  counterfeit,  or  procure  to  be 
Ciancm  "*        "  forged  or  counterfeited,  or  willingly  act  or  assist  in  the  forg- 

^'  ingor  counterfeiting  the  name  or  hand  of  the  ssdd  Accomp* 
"  tant-General,  (i.  e.  of  the  court  of  Chancery,)  the  said  re- 
"  gister,  the  said  clerk  of  the  report  office,  or  any  of  the 
*^  cashiers  of  the  said  governor  and  company  of  the  Bank  of 
^^  England,  to  any  certificate,  report,  entiy,  indorsement,  de- 
^^  claraUon  of  trust,  note,  direction,  authority,  instrument,  or 
"  writing  whatsoever,  for  or  in  order  to  the  receiving  or  ob- 
^'  taining  any  the  money  or  effects  of  any  of  the  suitors  of  the 
"  said  court  of  Chancery,  or  shall  forge,  or  counterfeit,  or 
"  procure,  &c.  or  wilfully  act  or  assist  in  forging,  &c  any  cer- 
*'  tificate,  report,  &c.  (ut  supra)  made  by  such  Accomptant- 
*^  General,  re^ster,  clerk  of  the  report  office,  or  any  of  the 
^^  cashiers  of  die  said  governor,  &c. ;  or  shall  utter  or  pub- 
^'  lish  any  such  knowing  the  same  to  be  forged  or  cQimter- 
"  feited,  with  intent  to  defraud  any  person  whatsoever; 
"  every  such  offender  being  thereof  lawfully  convicted  shdl 
*'  be  adjudged  giulty  of  felony  without  benefit  of  clergy." 

James 
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James  Gibson  was  indicted  on  the  above  statute  for  forging  Ch.  XIX.  §  22. 
a  writing  purporting  to  be  an  office  copy  of  a  report  of  the  Ac*     ^y  statute. 
comptant''G€neral  of  money  being  paid  into  the  Bank  pursuant  suitors  in  Chan- 
to  an  order  of  Chancery,  and  also  an  office  copy  of  a  certificate  ^^^y- 


of  one  of  the  cashiers  of  the  Bank  of  the  pa;^ent  of  the  money  Gib«^n's  case, 
into  the  Bank.     The  second  count  was  for  publishing  the  .^»S^  I  ^V^'  ^' 

,  ir        lo*"  ^"^  Exche- 

same  knowmgthem  to  be  forged,  with  mtent  to  defraud,  &c.  qoer^hamber; 
The  third  and  fourth  counts  were  the  one  for  forging,  the  *!^^„^|.it^^  ^^^ 
other  for  pubhshmg  a  wntrag  m  form  of  a  writmg  purportmg  Lord  c.  B.  Par- 
to  be  ^m  office  copy  of  the  certificate  of  the  AccomptantJGeneral^^>  Gmdd  and 
andon  office  copy  of  the  receipt  of  the  cashier  of  the  Bank.  There  ms.  Buller  j. 
were  other  counts  in  the  indictment,  of  which  the  Defend-  (^  Leach,  72. 

.  S.  C  ) 

ant  was  acquitted*  The  certificate  and  receipt  were  set  out  ForgLg  a  paper 
verbatim  in  all  the  counts ;  and  the  offence  was  laid  to  be  done  '^nunfr  purport- 
with  intent  to  defraud  William  Hunt.  c^y  ofa'report 

At  the  trial  a  special  verdict  was  found,  stating  as  to  the  of  the  Accorap- 
1st  and  4th  coui^ts  that  divers  sums  of  money  since  the  stat.  ^„^^  ^JJ^!^,^^ 
12.  Geo.  1.  had  been  paid  into  the  Bank  by  the  order  of  the  into  the  Bank  for 
court  of  Chancery,  and  that  the  party  paying  the  same  had  To^'^Jn  omct'' 
taken  from  one  of  the  cashiers  of  the  Bank  a  writing  sub- copy  ^^Aecer. 
scribed  with  his  hand,  the  form  of  which  the  jury  found  A^comptiint-^ 
in   terms.    That    the   person  paying  the   money  into   the  General),  and 
Bank  had  carried  such  writing  to  the  Accomptant-General  py  ^^''/^rtifi?' 
who  had  thereupon  made  a  certificate  under  his  hand,  thecate  of  one  of 
form   of  which  was  also    found  in  terms ;   and    that   the  ^®  ^^^^ 
Accomptant-General  had  filed  the  same  and  the  cashier's  a^/mV  in  anof^^r 
receipt  at  the  report  office;  and  that  the  clerk  of  the  report  ^^' ^|?^^®^ 
office  had  made  copies  of  them  for  the  party  paying  theceiptofthe 
money  into  the  Bank,  and  for  any  other  person  desirinir  it :  ^*^l^?^''»  ^"^ )  '* 

^  r       -  o         Kvitiun  the  ttat- 

and  that  such  copies  were  read  as  evidence  in  Chancery  of  the  12  Geo.  1.  c.  32. 
money  being  paid  into  the  Bank,  and  of  such  writings  signe^  "*  ^- 
by  the  Accomptant-General  and  the  cashier  of  the  Bank  be- 
ing filed  in  the  report  office ;  but  that  such  copy  was  never  signed 
by  the  saidckrk  of  the  report  office^  nor  had  the  same  any  mark 
or  signature  to  denote  its  being  made  in  that  office^  excepting  that 
theword  "  ilumais^h^^  was  ahuays  subjoined  to  suchcopy  by  some 
clerk  in  the  report  office.  That  the  clerk  of  the  report  office 
never  delivered  out  any  thing  touching  the  payment  of  money 
into  the  Bank  except  such  office  copy;  but  applications  were 
frequently  made  at  the  report  office  to  search  for  the  original 

writings 
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Ch.  XIX.  J  21i.  nvritings  signed  by  the  Accomptant-Geneml  and  cashier  rf 
By  etatute.     ^^g  Bank ;  and  the  clerk  of  the  report  office  made  and  de- 

Of  documents  0f  ..  ,      .  .        .  •  r     «    i 

suitors  in  Chan-  iivered  out  to  any  person  desinng  it  copies  oi  all  dsecrees, 

^^y- reports,  orders,  and  writings  filed  in  that  office*     The  jury 

,  then  found  that  tDere  was  a  certain  cause  instituted  in  the 
court  of  Chancery,  and  a  bill  of  revivor  in  the  same  causet 
That  Hunt  w^as  appointed  receiver  of  the  rents  of  the  pre^ 
mises,  (to  compel  a'  safe  of  which  the  bill  was  brought); 
and  that  he  remitted  437/>  16^«  7d,  to.  be  paid  into  the 
Bank  to  the  credit  of  the  cause,  and  that  Gibson  received  it. 
That  ,Gibson  forged  the  writing  (a)  set  forth  in  the  first 
count  with  intent  to  defraud  Hunt,  and  uttered  and  pub- 
lished the  said  writing  with  intent  to  defraud,  &c.  knowing 
the  same  to  be  forged;  which  writing  was  in  form  of  an 
office  copy  made  by  the  c)erk  of  the  report  office  of  such 
writings  subscribed  with  the  hands  of  the  Accomptant*Ge- 
neral  and  one  of  the  cashiers  of  the  Bank*  That  at  the 
time  of  forging  the  said  writing  Richard  Ratnsford  was  clerk 
of  the  report  office,  Thomas  Anguish  accomptant-general, 
and  Benjamin  Sabberton  cashier.  That  the  said  forged 
writing  purports  to  be  an  office  copy  made  by  the  said  R. 
Rainsford  as  such  clerk  of  the  report  office  of  a  vrrlting  sub- 
scribed with  the  hand  of  the  said  Thomas  Anguish,  as 
accomptant-general,  and  also  of  a  writing  subscribed  with 

(a)  The  writings  in  question  are  thus  set  forth  in  Mr.  Leach's  report; 
"20th  of  February  1/64,  Between  Robert  Lee  Esq.  and  Christopher  D'- 
"  Oyley  Es«.  executors  of  Sir  Georj^e  Browne  Baronet,  Plaintiffs,  and  Ro- 
**  bert  JE*ringtc  Esq.  and  others.  Defendants.  By  original  and  supplemental 
**  bills,  and  bills  of  revivor.  I  do  hereby  certify,  tliat  pursuant  to  an  oi-der 
**  dated  the  13th  of  February  instant,  Mr.  William  Hunt,  the  receiver, 
"hath  paid  into  the  bank  of  England  the  sum  of  437/.  13#.  7d.  which  is 
"  placed  to  my  account  as  Accomptant-General,  and  to  the  credit  of  the 
*l  cause  of  Browne  against  Pringle,in  Master  Bennett's  office;  as  appears 
"  by  the  receipt  of  Mr.  B.  Sabberton,  one  of  the  cashiers,  of  the  Bank* 
**  dated  the  sixteenth  instant,  hereto  annexed.  (Signed)  T.  Anguish,  Ac- 
"  countant  General,  London." 

*•  London,  the  16th  of  February  1764  Received  of  Mr.  William  Hunt, 
"  the  receiver,  the  sum  of  437/.  13*.  7d.  pursiiant  to  an  order  dated  13th 
"  Feb.  instant,  made  in  the  cause  of  Lee  against  Pringle,  which  money  is 
"placed  to  the  account  of  Thomas  Anguish  Esq.  as  Accountant  General 
"of  the  Court  of  Chancery,  and  to  the  credit  of  the  cause  of  Browne 
"  against  Pringle,  in  Master  Bennet's  office,  in  the  books  kept  at  the  Bank 
",for  the  suitors  of  the  said  court  of  Chancery.  For  tlie  Governor  and  Co. 
"  of  the  Bank  of  England,  437/.  13*.  7^.  entered.— -B.  Sabberton." 
"  T.  Cradwell  examinad," 

the 
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the  hand  of  the  said  Benjamin  Sabberton  as  cashier.    That  Ch.  XIX.  $  33. 
the  money  was  not  paid  into  the  Bank,  nor  did  such  writing    ^^y  *f^*vte. 
ever  exist  as  the  said  forged  writing  purports  to  be  an  office  ^itorg  in  ckm- 

copy  of.    That  the  forgied  writing  was  sent  to  Hunt;  and^^r^ 

he  believing  the  same  to  be  a  true  offi<?e  copy,  afterwards 
remitted  more  money  to  Gibson  to  be  paid  into  the  Bank  in 
the  same  cause,  which  he  would  not  have  done  if  he  had  not 
believed  the  said  office  copy  to  bela  true  one.  But  whether 
on  the  whole  the  writing  so  forged,  counterfeited,  attested, 
and  published  by  the  said  James  Gibson  as  aforesaid  be  a 
writing  in  form  of  a  certificate,  report,  entry,  &c.  (the  words  . 
of  the  act)  within  the  meaning  of  the  said  act,  the  jurors 
were  ignorant,  and  so  prayed  the  advice  of  the  Court. 
And  if,  &c. 

The  special  verdict  was  argued  (a)  in  the  Exchequer- 
chamber  in  Mich,  term  8  Geo.- 3.  before  ten  Judges,  when  it 
was  contended  for  the  prosecution  (^)  that  the  forged  writings 
in  question  were  within  the  statute,  the  object  of  which  was 
the  security  of  the  suitor's  money.  That  every  authentic 
certificate  was  comprehended  within  it,  to  wiiich-  the  hand 
of  the  Accomptant-General  was  necessary.  And  it  was  in- 
tended that  the  different  offices  should  be  a  check  upon  one 
another,  and  in  this  case  the  report  office  was  a  check  upon 
the  Accomptant-General.  The  act  considered  the  report 
office  as  the  public  repository  where  all  these  documents 
were  deposited,  and  the  only  evidence  the  party  had  was  the 
copy  of  the  particular  document  lodged  there:  and  there- 
fore in  the  first  instance  it  w^s  felony  to  forge  the  name  or 
hand  of  the  Accomptant-Generzd .  with  an  intention  to  re- 
ceive the  suitor's  money.  The  next  clause  was  still  more 
penal,  upoii  which  the  indictment  was  founded.'  1.  As  to 
the  nature  of  an  office  copy.  In  every  court  of  justice  there 
is  a  proper  officer  appointed,  in  whom  the  court  confides,  to 
make  authentic  copies  of  its  proceedings,  and  the.  originals 

(a)  As  there  U  no  account  in  the  note  of  the  particular  grounds  on 
which  the  case  was  decided,  I  have  thought  it  necessary  to  state  the  ar- 
guments of  the  counsel  at  some  length. 

{b)  Some  trifling  informalities  were  remarked  in  the  drawing  up  of  the 
special  verdict,  which  were  reserved  for  future  consideration,  if  they 
should  be  fouAd  weighty  enough  to  raise  a  doubt 

are 
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Ch.  XIX.  $22.  are  deposited  widi  him  for  the  benefit  of  the  public;  and 

By  ttatut€.     such  office  copies  are  equivalent  to  the  records  themselves 

tmtort  in  Chfrn-  ^^  ^^^  court.    The  clerk  of  the  report  office  is  the  confiden- 

^^' ^tial  officer  of  the  court  of  Chancery,  and  copies  under  his 

hand  are  read  in  the  same  cause  without  any  further  evi» 
dence  \  and  this  is  a  form  of  an  office  copy  made  under  the 
hand  of  that  officer,  and  in  the  same  cause  then  before  'the 
court.  The  jury  have  fcAmd  that  Hunt  was  the  receiver, 
and  that  Gibson  received  the  money  for  which  this  certiii* 
cate  was  forged,  and  that  it  was  in  the  form  of  a  certificate. 
2*  As  to  the  nature  of  the  prisoner's  offence*  He  is  found 
guilty  of  forging  and  publishing  these  authenticated  office 
copies  with  an  intention  to  defraud  the  receiver:  and  it  is 
found  that  Hunt,  confiding  in  this  forged  office  cojy,  re- 
mitted further  sums,  which  he  would  not  otherwise  have 
done:  and  it  is  clear  that  this  was  done  to  defraud.  It  may 
be  asked  cut  bono  could  the  prisoner  forge  a  copy  of  that  of 
which  there  was  no  original?  But  that  is  answered  by  say- 
ing, that  every  forgery  is  intended  to  carry  the  appearance 
of  a  true  transaction  in  itself,  while  it  carries  evidence  of 
facts  which  are  false;  and  it  is  no  alleviation  of  the  offence 
that  the  party  has  forged  that  which  could  not  be  true;  for 
the  criminal  intent  which  is  found  was  to  defraud  and  im- 
pose upon  Hunt.  3.  The  forgery  is  within  the  words  of  the 
act;  for  it  is  a  writing  inform  of  a  writing  made  Ify  the  clerk 
of  the  report  office j  as  the  jury  have  found*  The  Legislature 
meant  to  include  every  kind  of  writing,  and  leave  the  crimi- 
nality of  the  intention  to  the  determination  of  the  jury* 
But,  4.  It  is  as  much  within  the  meaning  as  the  words  of 
the  act,  which  meant  to  take  in  all  documents  whatsoever, 
and  to  protect  the  suitor's  money  as  well  before  as  after  it  is 
brought  into  court;  and  all  the  documents  are  repeated  in 
the  penal  clause*  The  only  way  of  deceiving  was  to  send 
an  office  copy ^  as  the  Defendant  did*  This  was  suitor's  money, 
and  therefore  expressly  Within  the  act:  though  it  would  have 
been  sufficient  if  done  to  defraud  any  person*  5.  Though 
the  special  verdict  finds  that  any  person  may  have  an  office 
copy,  that  does  not  weaken  the  authority  of  the  instrument* 
Nor,  6*  does  the  circumstance  that  it  has  no  office  mark, 
except  the  word  "  examined^^  though  it  might  *weigh  as  a 
reason  with  the  Judge  who  presides  in  Chancery  to  direct 

that 
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that  there  should  be  some   other  signature*    But  hitherto  Ch.  XIX.  525. 


there  never  has  been  any  other  mark,  and  the  Court  has  con-  Qf^J^  _..  ^» 


By  ttatute. 
_  *  docufnentt  o" 

fided  in  its  officer,  marking  it  as  examined:  and  the  copy  in  tutors  in  Cban' 
question  might  have  been  read  without  any  dispute  in  any  ^^y' 
cause,  and  in  the  particular  cause  was  equal  (if  genuine)  to 
die  original  itself,  without  proving  it  to  be  an   examined 
copy,  which  is  only  necessary  where  the  copy  is  produced  in 
other  causes* 

For  the  priscHier  two  questions  were  made;  1.  Whether 
this  were  such  a  forgery  as  is  within  the  'statute.  2.  If  the 
finding  of  the  jury  were  sufficient.  !•  The  diffisrence  of 
tfie  papers  mentioned  in  the  1st  and  4th  counts  is,  that  in 
the  first  count  the  paper  is  called  "  an  office  copy  of  a  report 
"  of  the  Accomptant^eneral^^  and  "an  office  copy  of  the 
"  certificate  of  the  cashier^^  and  in  the  fourth  count  it  is 
called  **  an  office  copy  of  the  certificate  of  the  Accomp^ 
•*  tant'^eneralj^  and  **  an  office  copy  of  the  receipt  of  the 
**  cashier*^  And  the  argument  for  die  Crown  is,  that  the 
words  "  instrument  or  other  writing^^  can  -mean  nothing 
unless  they  comprehend  the  present  writing.  But  there  are 
several  writings  mentioned  in  the  act,  which  are  not  recapi- 
tulated in  the  penal  clause,  such  as  the  intratur^  the  authorityy 
and  the  counter'-signing  by  the  Master.  The  act  could  not 
mean  the  fi^rging  the  office  copy  of  any  writing  whatever, 
but  only  a  writing  in  form  of  some  original  instrument 
supposed  to  be  made  by  one  of  the  officers  named  in  the  act, 
and  which  (if  genuine)  would  be  authentic  under  the  pro-^ 
vision  of  the  act  itself:  for  no  practice  of  the  court  of  Chan- 
qsry  in  allowing  or  rejecting  an  office  copy  to  be  evidence 
can  affisct  the  question;  for  tiiat  would  be  to  make  die 
exposition  of  a  penal  statute  depend  upon  matters  colla- 
teral, and  become  uncertain  from  variable  rules  at  the  dis- 
cretion of  the  court  of  Chancery.  The  object  of  the  Legis- 
lature was  to  protect  the  smtors  agsdnst  fiaud;  which  would 
have  been  frustrated  by  making  an  office  copy  evidence  of 
its  contents.  All  the  instruments  enumerated  in  the  penal 
clause  .are  provided  for,  and  tiieir  several  officers  assigned 
them  in  the  preceding  parts  of  the  act;  but  there  is  no  men- 
tion of  an  office  copy  of  any  kind.  An  office  copy  bears  no 
marks  of  authenticity;  it  is  signed  by  no  body,  and  procure- 
abk  by  any  body  upon  asking  for   it  and  paying  the  fees:  ' 

but 
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Ch.  XIX.  J  22.  but  the  original  which  is  deposited  in  a  certain  place  is  signed 
^f^^  *'*''"''•  T  by  ^^  proper  oflScer,  and  is  authentic  evidence :  and  diere- 

Qf  documents  <^  r        .  t  ,    i         ,  -  ^i 

witort  in  Chan-  «>re  It  canuot  be  supposed  that  the  court  of  Chancery  would 
^^' rely  upon  such  a  copy  which  had  no  evidence  of  authen- 
ticity. It  is  said  the  words  "  writing  in  form  of  a  writing'^ 
have  a  general  signification;  but  that  would  extend  die 
clause  beyond  what  it  is  possible  the  Legislature  could  mean; 
for  then  every  private  instrument  of  these  officers  fabricated 
with  intent  to  defraud  would  be  within  the  penal  clause* 
Neither  can  it  extend  even  to  things  supposed  to  be  made 
by  them  virtute  officii ;  for  if  so,  a  forged  copy  of  a  decree 
made  with  a  desiga  to  defraud  would  be  within  the  act; 
which  could  not  be,  as  it  would  have  no  relation  to  the  de- 
sigi)  for  which  the  act  was  framed,  which  only  meant  to 
prevent  frauds  in  obtaining  the  money  of  suitors  out  of 
court.  As  if  one  forged  a  supposed  office  copy  of  a  decree 
upon  which  he  was  to  receive  ICXX)/.,  upon  the  credit  of 
which  he  borrowed  money;  this  could  not  come  within  the 
act;  and  yet  it  would  be  "  a  writing  in  form  of  a  writing,*' 
signed  by  the  proper  officer,  with  intent  to  defraud.  Td 
forge  or  counterfeit  imports  in  its  nature  a  similitude  to 
y  something  that  exists,  a  resemblance  of  or  design  to  resemble 

the  hand  of  some  other  person  whose  name  or  character  it 
bears:  but  this  bears  no  name,  no  signature,  no  mark  to 
denote  its  being  any  writing  made  by  Mr.  Rainsford,  the 
clerk  of  the  report  office,  rather  than  of  any  of  his  under 
clerks,  or  indeed  to  have  been  made  in  that  office  at  all.  It 
is  notorious  that  none  of  these  copies  are  even  supposed  to 
be  made  by  the  superior  officer,  and  so  the  verdict  states. 
It  is  not  said  in  the  indictment  that  this  was  suitors'  money, 
or  that  Hunt  was  the  receiver,  or  that  there  was  any  cause 
depending,  or  any  order  to  pay  the  money  into  court* 
2dly,  As  to  the  finding  of  the  jurj-:  It  was  necessary  that 
,  there  should  be  a  cause  depending,  and  an  order  for  the  pay- 
ment of  the  money;  but  no  such  order  is  found  by  the  ver- 
dict; and  witHout  it  the  cashier  of  the  Bank  could  not 
receive,  nor  the  Accomptant-General  take  any  account;  and 
tliere  can  be  no  intendment  that  there  was  such  an  order. 
Plummer's  case,  Kel.  111.  The  verdict  only  states,  that 
Gibson  having  the  money  in  his  hands  (received  honesdy 
and  without  fraud),  thi$  writing  was  forged  with  intent  to 
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ciefraud  Hunt,  and  that  the  money  was  Hev^r  paid  into  the  Cli.  XIX.  $  22. 
Bank,  and  that  such  writing  (of  which  this  is  a  supposed    ^y  *fotute. 
copy)  never  existed*     It  could  be  no  fraud  not  to  have  paid  Jutors'in  Chan- 

the  money  without  an  order,  and  nothing  is  found  from^wT^ 

whence  any  intention  of  fraud  can  be  inferred.  The  money, 
being  lawfully  received,  was  lawfully  retained  by  Gibson, 
because  he  had  no  authority  to  pay,  it  into  the  Bank  without 
an  order  from  the  court.  Therefore,  if  there  were  an  in- 
tentfon  to  defraud  by  means  of  this  paper,  however  criminal 
it  might  be,  it  is  n6  offence  within  the  act;  for  the  act  sup-  ^ 
poses  the  money  to  have  been  paid  into  the  Bank,  which 
this  never  was.  Supposing  Hunt  had  remitted  the  money  to 
Gibson  for  another  purpose,  and  he  far  the  sake  of  retaining 
it,  had  pretended  to  Hunt  by  doing  this  act  that  he  had  ap- 
plied  it  in  that  manner,  would  that  have  been  within  the 
act?  The  finding  that  Hunt  upon  the  credit  of  this  after- 
wards remitted  more  money  is  imifiaterial,  for  it  is  not  even 
found  that  Gibson  received  it. 

In  reply  it  was  observed,  that  the  authority  was  expressly 
mentioned  in  the  penal  clause,  and  so  was  the  intratur^ 
which  was  no  more  than  the  entry  of  the  name.  Admitting 
that  the  object  of  the  act  was  the  security  of  the  suitors' 
money,  yet  it  was  not  only  meant  to  secure  it  when  paid  in, 
but  also  in  transitu^  and  in  the  hands  of  any  person,  provided 
it  could  fall  under  the  denomination  of  suitors^  money.  That 
the  admission  of  office  copies  in  evidence  did  not  depend  od 
the  practice  of  the  court  of  Chancery,  but  was  the  commou 
law  of  the  kingdom;  and  therefore  it  ,was  ho  answer  to  say 
that  it  would  open  a  door  to  fraud.  That  the  true  question 
was,  whether  this  were  such  an  instrument  as  would  be  au^ 
thentic,  if  made  by  the  officer  in  his  office,  and  in  which  he 
was  entrusted  by  the  court  for  the  purpose.  That  admitting 
that  the  writing  had  not  the  resemblance  of  ati  original  writ^ 
ing,  yet  it  had  the  form  and  appearance  of  an  ojice  copy;  and 
any  thing  that  had  th^  form  and  appearaiice  of  an  office  copy 
was  evidence  in  itself.  That  it  was  not  true  that  no  persoil 
was  liable  to  be  defrauded  in  this  case;  for  the  receiver  was 
deceived  by  it,  ancl  remitted  the  prisoner  a  further  sum  on 
the  credit  of  it.  That  the  indictment  was  founded  on  the 
last  branch  of  the  penal  clause  of  the  act,  and  expressly 

5  Z  charged 
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Ch.  XIX.  %  22.  charged  that  the  prisoner  forged  a  paper  writing  purporting 

By  statute,     to  be  a  receipt  signed  by  the  Accomptant-GeneraL     As  to 

tuftort'^Cka^  there  being  no  order  found  to  pay  the  money  into  court,  it 

f»7-  constituted  part  of  the  offence  complained  of;  for  if  the  pri- 

'  soner,  as  part  of  the  contrivance  to  defraud,  had  previously 

instructed  counsel  to  move  for  an  order,  that  could  not  have 

altered  the  law:  but  as  the  matter  stood,  it  added  another 

falsehood  to  the  offence  committed*     Neither  was  it  neces^ 

sary  to  aver  in  the  indictment  that  a  cause  was  depending,  if 

the  case  were  within  the  last  branch  of  the  penal  clause;  for 

that  punishes  the  act  if  done  to  defraud  any  person  generally. 

After  the  argument  Lord  Mansfield  C.J.  observed,  that  the 

verdict  left  but  one  question  to  consider,  which  was,  whether 

the  offence  were  within  the  act.     That  if  they  had  any  doubts, 

the  Judges  would  appoint  it  to  be  argued  again  the  next 

term ;  otherwise  they  would  determine  the  matter  among 

themselves.     Accordingly,  in  Hilary  term  following,  eleven 

(One  place  Ai' as  Judges  met  at  Serjeants'-Inn,  and  were  pf  opinion  that  the 

racant  J  indictment  and  verdict  were  sufficient  and  needed  no  amende 

ment,  and  that  the  case  of  the  prisoner  was  within  the  act 
of  parliamentr 

§  23.  In  reference  to  the  treaties  between  this  kingdom  and  the 

4  Geo.  2.  c.  la  Barbary  powers,  by  which  on  producing  a  pass  in  a  certain 

pai9,  form  the  latter  agree  to  let  British  vessels  go  free,  the  stat. 

Fide  Report  on  4  q^q^  2.  c.   18.  enacts,  "  that  if  any  person  or  persons 

Temporary  .,,',, 

Laws  by  Com-  "  shall  Within  Great  Britain  or  Ireland,  or  any  other  his 
Tf  Comm^g"'^  "  Majesty's  dominions,  or  without,  falsely  make,  forge,  or 
page  17.      '     *'  counterfeit,  or  cause  or  procure,  &c.  or  wittingly  or  know- 

"  ingly  act  or  assist  in  the  false  making,  &c.  any  pass  or 
"  passes  for  any  ship  or  ships  whatsoever,  commonly  called 
*'  a  Mediterranean  pass  or  passes,  or  shall  counterfeit  the 
*'  seal  of  the  said  office,  (i,  e.  of  Lord  High  Admiral)  or  the 
"  hand  or  hands  of  the  Lord  High  Admiral  of  Great  Bri- 
"  tain  and  Ireland,  or  of  any  commissioner  or  commis* 
**  sioners  for  executing  the  said  office  to  any  such  pass  or 
"  passes;  or  shall  alter  or  erase  any  true  or  authentic  pass 
^  or  passes  issued  or  made  out  by  the  Cord  High  Admiral, 
"  &c.  or  the  commissioners,  85:c.;  or  shall  utter  or  publish 
**  as  true  any  such  false,  forged,  counterfeited,  altered,  or 

*^  era&ed 
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^^  erased  pass  or  passes,  •  knowmg  the  same  to  be  false,  &c«  Cb.  XIX.  $  !2S. 
**  or  erased ;  every  such  person  or  persons,  being  duly  con-     ^y  statute. 
"  victed  of  any  of  the  offences  aforesaid  in  any  proper  court     {ean^paueJ!' 
"  of  Great  Britain,  Ireland,  or  any  of  his  Majesty's  Planta-  -— — — 
^  tions  beyond  the  seas,  where  such  oflFence  shall  be  com-  * 

"  mitted  respectively,  shall  be   adjudged  guilty  of  felony 
'*  without  benefit  of  clergy." 

By  s.  2.  such  offences  ^^  committed  in  any  country  or  Trial. 
^^  place  out  of  Great  Britain,  either  within  or  without  the 
^^  dominions  of  his  Majesty,  his  heirs,  &c  shall  and  may  be 
^^  inquired  of,  tried,  &c.  and  adjudged  ia  any  shire  or 
"  county  of  Great  Britain  by  virtue  of.  the  King's  commis- 
sion of  oyer  and  terminer  and  gaol  delivery,  or  before  any 
court  of  justiciary  in  Scotland,*^  &c« 
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The  forging  or  making  false  entries  in  marriage  registers,         $  24. 
or  marriage  licenses,  &c.  which  were  punishable  as  misde-  ^^^"g^  ^^i^'- 
roeanors  at  common  law,  and  are  made  capital  telonies  by  26  Geo.  2.  c.  33. 
«tat^  26  Geo*  2.  c.  33.  s.  16.  have  been  shewn  before.  ii^^^^*  */''• 

Dudlev  s  case, 
2  Sid.  71. 

By  Stat.   31  Geo.  2.  c.  10.  s.  24.  "  Whosoever  willingly         4  25. 
^  and  knowingly  shall  personate  or  falsely  assume  the  name  ^^*"^"  *  '^'  *' 
**  or  character  of,    or  procure  any  other  to  personate  or  31  Geo.  2.  c.  10. 
**  falsely  to  assume  the  name  or  character  of,  any  officer,  p^      ^.^ 
*^  seaman,  or  other  person  entitled,  or  supposed  to  be  enti-man,  e^c  6U 
**  tied,  to  any  wages,  pay,  or  other  allowances  of  money,  ^^^^'i^lZ*^  Id'- 
**  prize  money,  for  service  done  on  board  of  any  ship  or  tor^  in  order  to 
*'  vessel  of  his  Majesty,  his  heirs,  &c.;  or  the  executor  or  g^"^yf' '^.^^"' 
*'  administrator,   wife,   relation,    or  creditor,  of  any  such  letter  ofattofmey, 
'*  officer  or  seaman,  or  other  person,  in  order  to  receive  any  ^^-  .^  ^^  ^ 

^         .^  1  ,  toority  to  receive 

**  wages,  pay,  or  other  allowances  of  money,  or  prize  money,  the  same,  or  ut- 
^'  due  or  supposed  to  be  due  or  payable,  for  or  on  account  oi^f^^^i  orpuUitb^ 
"  the  services  of  any  such  officer  or  seaman  or  other  person,  death. 
*'  as  aforesaid;  or  shall  forge  or  counterfeit,  or  procure  to  be  ^^^^  *^*  ^^^a 
**  forged,  &c.    any  letter  of  attorney,  bill,  ticket,  certificate,' 


4C 


assignment,  last  will,  or  any  other  power   or  authority  yug  32  Geo.  3. 

"  whatsoever,  in  order  to  receive  any  such  wa^es,  &c.  due  p-  33.  as  to  the 

111  \    '    ir-  n       -it  \     in«tniments 

*'  or  supposed  to  be  due  to  any  such  officer,  &c.;     or  by  named. 

Stat.  9  Geo.  3.  c.  30.  s.  6.  "  if  any  person   shall  utter  or  9  qcq.  3.  c.  3# 
"  publish,  as  true,  any  false,  forged,  or  comiterfeited  letter  «•  6- 
*'  of  attorney,  bill,  &c.  (as  before)  in  order  to  receive  any  lu^ing^tbe  ^me. 

"  wages, 
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Ch.  XIX.  J  25.  M  wages,  &c.'  due  or  supposed  to  be  due  to  any  officer  or 
Byttame.      u  seaman  or  other  person,   who  has  really  served  or  was 

U/ teamen  sv)uUf  * 

pooers,  ifc.       **  supposed  to  have  served,  or  who  shall  hereafter  serve  or 
'~"~'^"~""""  **^  be  supposed  to  have  served  on  board  of  any  ship  or  vessel 

^  of  his  Majesty,  his  heirs,  &c«  with  intent  to  defraud  any 
"  person,  knowing  the  same  to  be  false,  forged  or  counter- 
"  feited;)  every  such  person  so  oiFending,  being  lawfully  con- 
**  victcd  of  any  such  offence  or  offences,  shall  be  deemed 
**  guilty  of  felony  without  benefit  of  clergy.** 

Most  of  these  offences  were  before  subjected  to  a  penalty 
of  200/.,  and  imprisonment  till  payment  by  stat.  9  &  10  W. 

o*  C*  4*2 •  S«  o* 

By  s.  5.  of  the  last-mentioned  act?  the  treasurer,  comp- 

troUery  surveyor,  clerk  of  the  acts,  or  any  commissioner  of 

the  navy  may  act  as  justices  of  the  peace  in  causing  the 

offenders  to  be  apprehended*  ' 

3J  Geo.  3.  c.  33.      By  stat.   32  Geo*  3.  c.  33.  s.  23.    "  If  any  person  after 

•j;^^   .  "  the  1st  of  Autrust  1792  shall  falsely  make,  force,  or  coun- 

ExtentU  to  tickett  ,         r  ,  %      r  ^     %  a       l 

for  wage*  ffma-     terfeit,  or  causc  or  procure  to  be  lalsely  made,  forged,  or 
rinet  at  wil  of   «  counterfeited,  or  willingly  act  and  assist  in  the  false  mak* 
'*'  *>  ing,  forging,  or  counterfeiting  any  ticket  for  the  wages  or 

^^  pay  due  to  any  petty  officer  or  seaman,  non-commissioned 
<^  officer  (a)  of  marines,  or  marine,  for  his  services  on  board 
f^  any  ship  or  vessel  of  his  Majesty,  his  heirs,  &c.  or  any 
^*  duplicate  of  any  such  ticket,  or  any  certificate  of  discharge 
<^  from  any  naval  hospital  of  his  Majesty,  his  heirs,  &c.;  or 
"  any  remittance  bill,  or  duplicate  of  remittance  billj  with 
"  intention  to  receive  any  wages,  pay,  or  other  allowances 
♦*  of  money,  or  prize  money,  due,  or  supposed  to  be  due, 
**  for  or  on  account  of  the  service  of  any  petty  officer  or 
^^  seaman^  non-commissioned  officer  of  marines,  or  marine 
**  on  board  any  ship  or  vessel  of  his  Majesty,  his  heirs,  &c. ; 
*^  or  shall  utter  or  publish  as  true  any  ticket  for  the  wages 
**  or  pay  due  to  any  petty  officer  or  seaman,  non-commis« 
'^  sioned  officer  of  marines,  or  marine,  for  his  service  on 

(a)  By  8.  8.  of  atat  32  Geo.  S.  c.  34  inferior  or  petty  officers  and  Rca- 
men  and  non-commissioned  officers  of  marine  or  marines,  named  in  that 
ajid  former  acts,  are  to  be  understood  of  all  tlie  complement  of  a  ship 
excepting  such  as  are  rated  admirals  or  flag  officers  and  their  secrcta- 
lies,  captains  and  lieutenants,  masters,  second  masters  and  pilots,  phy- 
sicians, surgeons,  chaplains,  boatswains,  gunners,  carpenters,  and  pur- 
sers,  captains  of  marines,  and  captain -lieutenants,  lieutenants,  and  quar* 
ter-masters  of  marines. 

ft 

f '  board 
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"  board  any  ship  or  vessel  of  his  Majesty,  his  heirs,^&c. ;  or  Ch.  XIX.  $  25. 

**  any  duplicate  of  any  such  ticket,  or  any  certificate  of  dis-     -^.^  ttatutt. 

*'  charge  from  any  naval  hospital  of  his  Majesty,  his  heirs,  4iarinfi'  tickett, 

"  &c. ;  or  any  remittance  bill,  or  duplicate  of  remittance  ^>V/*t  ^c. 

**  bill ;  with  intention  to  receive  any  wages,  pay,  or  other 

"  allowances  of  money,  or  prize  mfoney,  due,  or  supposed 

*'  to  l?e  due,  for  or  on  accoimt  of  the  service  of  any  petty 

*'  officer  or  seaman,  non-commissioned  officer  of  marines,  or 

"  marine,  onboard  of  any  ship  or  vessel  of  his  Majesty,  his 

•*  heirs,  &c.  knowing  the  same  to  be  false,  forged  or  coun- 

**  terfeited;    then   every  such  person   so  offending,   being 

"  lawfully  convicted  of  any  such  oiFence  or  offences,  shall 

"  be  deemed  guilty  of  felony  without  benefit  of  clergy." 

By  s.  24.  it  is  expressly  declared,  that  so  much  of  the'5<'«i«fAo/*3i 
Stat.  31  Geo.  2.  c,  10.  as  is  not  repealed  by  this  act  shall  re-^^^  repeUed,  to 

main  in  force.  remain  in  force. 

In  further  aid  of  these  provisions  the  stat.  26  Geo.  3.  JRegviatwns  by 
c.  63.  has  provided  that  no  letter  of  attorney  of  any  petty  "  •  *>  •  • 
officer  or  seaman,  or  of  their  executors  or  administrators  em- 
powering any  person  to  receive  their  wages,  pay,  or  allow- 
ance of  money  of  any  kipd  for  service  due  or  to  grow  due, 
shall  be  valid,  unless  made  revocable ;  and  that  no  letter  of 
attorney  or  will  of  such  petty  officer  or  seaman  disposing  of 
the  same  wages,  Sscc.  shall  be  valid;  unless  (if  made  in  actual 
service)  signed  before  and  attested  by  the  commanding  officer 
of  the  ship,  &c.  or  other  persons  therein  named  (if  made  on 
shore) ;  and  certain  other  forms  are  also  directed  to  be  pur- 
sued* These  provisions  are  extended  to  marines  by  stat. 
32  Geo.  3.  c.  34.  which  also  directs  (s.  2.)  that  no  letter  of  32  Geo.  3.  c  34. 
attorney  or  order  made  by  any  petty  officer,  seaman,  non- 
commissioned officer  of  marines,  or  marine,  who  shall  have 
been  discharged  from  the  service,  and  who  shall  be  within 
seven  miles  of  a  port  where  seamen's  wages  are  paid,  shall 
be  valid,  unless  it  be  signed  before  and  attested  by  a  clerk  of 
the  treasurer  of  the  navy  at  such  port,  or  by  the  inspector  of 
seamen's  wills  and  powers  of  attorney.  It  also  gives  a  cer- 
tain form  of  discharge  called  a  certificate,  which  the  party 
piust  produce,  or  his  person  be  identified,  before  he  oan 
receive  his  wages,  &c.  or  before  any  his  letter  of  attorney 
cm  be  passed.     Orders  may  be  given  by  seamen,  &c.  in  die 

form 
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Ch.  XIX.  $  25.  form  prescribed  for  any  sum  not  exceeding  7/.;  and  various 
By  ttatute.  other  forms  are  prescribed  for  different  methods  of  paj^ng 
dameiCav3ilU:or^^^^  persons;  and  then  by  s.  29.  (32  Geo.  3.  c.  34.)  "  if 
prize  bilU,lsfc.  «  any  person,  after  the  1st  of  AugUst  1792,  shall  falsely 
32  Geo.  3.  c  34. "  make,  forge,  or  counterfeit,  or  cause  or  procure  to  be 
8-  29.  «(  falsely  made,  &c.  or  willingly  act  and  assist  in  the  false 

petiHomfS'^'  "  "taking,  &c.  any  petition  for  a  certificate  therein-before 
tificatet  to  enable  «  described  or  mentioned,  to  enable  any  person  or  persons 
tafnadin^niura' "  ^^  obtain  letters  of  administration  to  any  petty  officer  or 
tion,  is^c  to  tea-  "  seaman,  non-commissioned  officer  or  private  of  marines, 

''^^nv cb^ck""e'  "  ^^^  shall  have  served  on  board  any  ship  or  vessel  of  his 
mittance  billy      "  Majesty,  his  heirs,  &c.  or  shall  utter  or  publish  as  true, 

7e^u!alTbUl,  "  ^°y  ^^^^  petition,  &c.  or  shall  falsely  make,  forge,  or 
or  certificate  to  "  counterfeit,  or  cause  or  procure  to  be  falsely  made,  &c.  or 
the  deputy  pay-    u  willinfflv  act  and  assist  in  the  false  makinp:,  &c.  anv  cer- 

vnaster  in  order tB        .^  V  i  i-        i  •         i  t  i      •  'i 

receivethetoaget,^*'  tificate  lor  enabhng  him,  her,  or  them  to  obtain  probate, 
yc.  oftucbsea-  ((  qj.  letters  of  administration,  with  the  will  annexed ;  or  any 

fnen,  l3>c.  aeato.  ,      ,       ,  .  ,  .„  it-  r  •  i  -n 

^^  check,'-  remittance  bill,  or  duplicate  oi  remittance  bill,  or 
"  any  certificate  to   the    deputy  paymaster,  in  respect    of 
"  wages,  prize  money,  and  other  allowances  of  money,  not 
"  exceeding  ten  pounds,  herein-before  severally  described 
*'  or  mentioned,   in   order  to  receive  any  wages,   pay,   or 
*'  other  allowances  of  money,  or  prize  money,  due  or  sup- 
"  posed  to  be  due  for  or  on  account  of  the  service  of  any 
**  petty  officer  or  seaman,  non-commissioned  officer,  or  pri* 
*'  vate  of  marines,  on  board  any  ship  or  vessel  of  his  Ma- 
*'  jesty,  his  heirs,  &c. ;  or  shall  utter  or  publish  as  true  any 
"  such  check,  &c.  in  order  to  receive  any  wages,  &c.  due 
*'  or  supposed  to  be  due  for  or  on  account  of  the  service  of 
"  any  petty  officer,  &c.  on  board,  &c.  knowing  the  same  to 
**  be  false,  forged,  or  counterfeited ;  then  every  such  person, 
*'  being  lawfully  convicted  of  any  such  offence  or  offences, 
**  shall    be  deemed   guilty   of  felony   without   benefit    of 
«  clergy.'' 
P^tty  officers,  eca-     By  s.  30.  "  after  the  1st  of  August  1792,  if  any  petty 
men,  &c.  at-     u  officer,  or  seaman,  non-commissioned  officer  of  marines, 
^^iH^tbfir'pay  on  *'  or  marine,  shall  receive  his  pay,  or  shall  attempt  to  receive 
forgedcertificatet,  4c  the  same,  or  any  part  thereof,  upon  any  certificate,  pur- 
fogging  tbem,  to  "  porting  to  be  a  certificate  of  servitude,  or  a  certificate  of 

be  punished  as  inn,  discharge,  knowing  the  same  to  be  forged  or  counterfeit- 
raw  of  perjury,  tt  ^  j. 
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<*  cd;  or  if  any  such  petty  officer  by  himself,  or  by  employ-  Ch.XIX.  $25. 
•*  ing  others,  shall  assist  in  the  forging  or  counterfeiting  of    j^J'"^^'*- 
"  any  such  certificate;  ever}^  such  petty  officer,  or  seaman, ^^„^,»  certifi' 
"  non-commissioned  officer   of  marines,   or  marine,  being  ^^^*'>  ^g- 
"  thereof  convicted,  shall  be  punished  as  in  cases  of  per- 
«  jury." 

By  Stat.  32  Geo.  3.  c.  67.  all  these  regulations  are  ex- 
tended to  seamen  and  marines  serving  on  board  ships,  and 
residing,  in  Ireland. 

The  muster-books  of  the  King's  ships  documented  in  the  R.  ▼-  Rhodes, 
navy  office,  to  which  retunis  are  regularly  made  by  the  se-  Reynolds  B.^ 
▼eral  commanders  of  the  names,  &c.   of  their  respective  1  Leach,  23. 
crews,    are  admitted  as  evidence  of  the  persons  therein  *^j.^j^' ^^^^^  ^eV 
named  having  served  on  board  the  several  ships  in  the  capa-  ib.  20. 
cities  there  mentioned. 

The   Stat.  32  Geo.  2.  c.  14.  directs  the  receiver  of  pre-        $  26. 
fines  at  the  alienation  office  to  receive  the  postfine  at  the  f'^/""^/'*"^- 
same  time  on  every  writ  of  covenant  sued  out  for  the  passmg  32  Geo.  2.  c.  14. 
of  fines  in  C.  B.,  and  to  indorse  the  receipt  of  the  same 
thereoii  with  his  name  and  the  mark  of  office.      And  by 
a.  9.  "  If  any  person  or  persons  after  the  1st  day  of  Trinity 
♦*  term  1759  shall  make,  forge  or  counterfeit,  or  cause  or 
**  procure  to  be  made,  &c.  the  mark  or  hand  of  such  receiver 
**  as  aforesaid,  whereby  such  receiver,  or  any  other  person 
"  or  persons  shall  or  may  be  defrauded  or  suffer  any  loss 
"**  thereby;  every  person  or  persons  convicted  of  such  of- 
^  fence  shall  be  deemed  guilty  of  felony  without  benefit  of 
^  clergy.'' 

By  Stat.  24  Geo*  3.  stat.  2.  c.  Z7.  s.  9.  "  If  any  person         ^27. 

"  whatsoever  shall  (after  the  end  of  that  session)  forge  or  Franks  of  liters. 
,,  r-iii**r  1  .24  Geo.  3.  st  % 

**  counterfeit  the  hand-writmg  of  any  person  whatsoever  m  ^  37.  g  9, 
"  the  superscription  of  any  letter  or  packet  to  be  sent  by  the  The  last  act  at- 
•*  post,  in  order  to  avoid  the  payment  of  the  duty  of  post- /^'X<r  41  g.  £ 
*'  age ;  or  shall  forge,  counterfeit,  or  alter,  or  procure  to  be  c.  7.  s.  12.  incor- 
*^  forged,  &c.  the  date  upon  the  superscription  of  any  such^^„^*^^^-{^^-* 
"  letter  or  packet;  or  shall  write  and  send  by  the  post,  or  ^ions^  and  this 
^  cause  to  be  written  and  sent  by  the  post  any  letter  or ^^erbathnmthc 
*'  packet  the  superscription  or  cover  whereof  shall  be  forced  ia^t  act  42  G.  S. 

^  ^  f^  o       c.  63.s.l4.r<r/a. 

ting  to  the  post- 


"  or 
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Ch.  XIX.  $  27."  or  counterfeited,  or  the  date  upon  such  superscriptiott  or 

^^^J  *^f^^i\    "  cover  altered,  in  order  to  avoid  the  payment  of  the  duty 

tert-  o*  postage,  knowing  the  same  to  be  forged,  counterfeited 

"  or  altered ;  every  person  so  oiFending,  and  being  thereof 

"  convicted  in  due  form  of  law,  shall  be  deemed  guilty  of 

*  **  felony,, and  shall  be  t«ansported  for  seven  years." 

$  28.  ^^^^  ^^  foi^ging  6r  counterfeiting  of  any  Exchequer  bill 

Exchequer  bilUt  18  made  a  capital  felony  by  the  severtdacts  passed  usually 
^^Geo  a  c.  1  ^^^^  y^2ir>  authorizing  the  issue  of  such  securities.  And  by 
s.  41.  one  of  the  last  acts  for  the  issue  of  Exchequer  bills,  which 

may  be  taken  as  a  modem  precedent  for  the  form  of  the 
penal  clause ;  "  If  any  person  or  persons  shall  foi^ge  or  coun* 
**  terfeit  any  Exchequer  bill  which  shall  have  been  made 
"  forth  by  virtue  of  the  act  (42  Geo.  3.  c.  !•)  before  the  same 
^  shall  have  been  psdd  off  and  cancelled,  or  any  Exchequer 
^*  bills  to  be  renewed  or  made  forth  in  pursuance  of  the  act, 
<*  or  any  indorsement  or  writing  thereupon  or  therein ;  or 
*^  tender  in  payment  any  such  forged  or  counterfeit  bill,  or 
'*  any  Exchequer  bill  with  such  counterfeit  indorsement  or 
"  writing  thereon;  or  shall  demand  to  havesuch  counterfeit 
"  bill,  or  any  such  Exchequer  bill  with  such  counterfeit  in- 
"  dorsement  or  writing  thereupon  or  therein,  exchanged  for 
"  ready  motiey  by  any  person,  or  persons,  body  or  bodies  po- 
^^  litic  or  corporate,   who   shall  be  obliged  or  required  to 
"  exchange  the  same,  or  by  any  other  person  or  persons 
"  whatsoever,  knowing  the  bill  so  tendered  in  payment  or 
"  demanded  to  be  exchanged,  or  the  indorsement  or  writing 
^^  thereupon  or  therein  to  be  forged  or  counterfeited ,  and 
"  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.  or  the 
*'  persons  to  be  appointed  to  pay  off  the  same  or  any  of 
**  them,  or  to  pay  any  interest  thereon,  or  the  person  or 
^^  persons,  body  or  bodies  politic  or   corporate  who  shall 
"  contract  to  circulate   or  exchange  the  same,   or  any  of 
"  them,   or  any  other  person   or  persons,  body  or  bodies 
**  politic  or  corporate ;  then  every  such  person  or  persons 
"  so  oiFending,   being  thereof  lawfidly  convicted*   shall  be 
"  adjudged  a  felon  without  benefit  of  clergy," 
Irish  debentures^      Also  by  Stat.  42  Gco.  3.  c.  58.  s.  20.  "  If  any  person  or  per- 
4.  Geo.  3.  c.  38.  ^^^  ^^^^  ^j^^u  f^^^  q^  counterfeit,  or  cause  or  procure  to  be 

**  forged. 


r 


^ 
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^  forged,  Sec.  or  shall  willingly  act  or  assist  in  the  forging,  Ch.  XIX.  $28.     ' 

<*  &c.  any  receipt  or  receipts  for  the  whole  of  or  any  part    ^  'J^'""' 

**  or  parts  of  the  said  contributions,  &c.  (towards  the  loan  to  ^^/,^  debenture*^ 

*'  be  raised  by  that  act  for  the  service  of  Ireland)  either  with  ^^^ • 

**  or  without  the  name  or  names  of  any  person  or  persons  ' 

^^  being  inserted  therein  as  the  contributor  or  contributors 

^  thereto,,  or  payer  or  payers  thereof,  or  of  any  part  or  parts    ^ 

**  thereof;  or  shall  alter  any  number,  figure,  or  word  there* 

**  in;  or  utter  or  publish  as  true  any  such  false,  forged^ 

"  counterfeited,  or  altered  receipt  or  recei{^s,  with  intent 

**  to  defraud  the  governor  and  company  of  the  Bank  of 

**  Ireland,  or  any  body  politic  or  corporate,  or  any  person  or 

"  persons  whatsoever;  or  shall  forge  or  counterfeit  any  de- 

**  benture  or  debentures,  or  alter  any  number,  figure,  ojr 

•*  word  therein;  or  utter  or  publish  as  true  any  such  false, 

*^  forged,  counterfeited  or  altered  debenti^re,  with  intent  to     , 

**  defraud  his  Majesty,  &c.  or  any  person  or  persons;  every 

"  such  person  or  persons  so  forging  or  counterfeiting,  or 

"  causing  or  procuring,  &c.,  or  willingly  acting  or  assisting 

'*  in  the   forging,  counterfeiting,  or   altering,   uttering  or 

**  publishing  as  aforesaid,  being  thereof  convicted,  shall  be 

"  guilty  of  felony  without  benefit  of  clergy." 

By  the  last  Lottery    Act;   "  If  any   person  Or  persons        §  29. 
"  shall  forge    or  counterfeit,   or  cause  or  procure  to  be  Lottery  Tickets, 
**  forged,  &c.  or  willingly  act  or  assist  in  the  forging,  &c.  g  47 
*'  any  share  or  shares,  or  any  agreement  or  agreements  for 
"  any  share  or  shares  of  any  ticket  or  tickets,  divided  by 
"  virtue  of  this  act;  or  alter  any  number,  figure,  word,  or 
"  stamp  therein  or  thereon;  or  shall  knowingly  utter,  vend, 
"  barter,  or  dispose  of  any  such  forged,  counterfeited,  or 
w  altered  share  or  shares,  or  agreement  or  agreements  for 
"  any  share  or  shares  of  any  ticket  or  tickets,  with  intent  to 
^'  defraud  any  person  or  persons';  all  and  every  person  and 
**  persons  so  offending  and  being  duly  thereof  convicted 
**  shall  be  guilty  of  felony,  and  suffer  as  a  felon,"  By  former 
annual  acts  such  offences  wer<s  made  capital. 

By  s.  42.  of  the  same  act,  "  If  any  person  or  persons  shall  Forging  iiceues,      J 
*'  forge  or  counterfeit,  or  cause  to  be  forged  or  counterfeit-  ^^' 
"  ed,  or  assist  in  forging,  &c.  any  license  authorized  by  this 
^*  act;  or  shall  fraudulently  alter. o^  cause  to  be  altered,  or 

6  A  "  assht 
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Of  Lottery  tick 


Ch.  XIX.  $  S9.  ^^  assist  in  altering  any  such  license  as  shall  be  really  granted 
£y  ttatute.  "  under  this  act;  or  shall  knowingly  make  use  of  any  such 
^^  forged,  counterfeited,  or  altefed  license;  such  person  or 
^^  persons  shall  for  every  such  offence  forfeit  500A  (half  to 
^^  the  Crown  and  half  to  the  informer)  to  be  recovered  by 
^^  action,  &c.  and  shall  also  be  subject  to  imprisonment  not 
^^  exceeding  six  months,  as  the  Court  in  which  the  offender 
^^  shall  be  convicted  shall  appoint," 


^  30.  a. 

Receipts  fur  du- 
ties on  legacies, 
Ufc. 
36  Geo.  3.  c.  52 


Penalty  of  SW* 
for  altering  re- 
ceipti. 


Persons  forging 
stamps,  t^c.  to 
suffer  death. 


So  the  Stat.  36  Geo.  3«.c.  52.  for  granting  duties  on  Ic-^ 
gacies  and  shares  of  personal  estates,  which  directs  the  com- 
missioners of  the  stamps  to  receive  the  same,  and  to  give 
papers  adapted  for  receipts  or  discharges  to  the  parties  ap- 
plying upon  .payment  of  the  duties,  and  that  no  legacies 
liable  to  the  duty  shall  be  paid  without  such  a  receipt^  con- 
taining certain  particulars,  and  the  amount  of  the  duty  pay- 
able thereon,  under  certain  penalties;  and  that  no  receipt 
for  any  legacy  shall  be  available  in  evidence  unless  duly 
stamped;  enacts, 

Sect.  39.  "  That  if  any  person  shall  alter  any  word,  Ict- 
"  ter,  figure,  or  number,  in  any  assessment  or  receipt  to  be 
^^  made  or  given  in  pursuance  of  tlxis  act,  for  any  of  the 
^^  said  duties,  after  the  same  shall  have  been  signed  by  the 
^^  officer  appointed  to  sign  the  same,  according  to  the  di- 
^^  rections  of  this  act;  or  shall  utter  or  publish  as  true  any 
^^  such  altered  assessment  or  receipt,  with  intent  to  defraud 
"  his  Majest}',  his  heirs,  &c.  or  any  other  person  or  persons; 
"  then  and  in  such  case  every  person  so  altering,  utter- 
^^  ing,  or  publishing  as  aforesaid,  shall  forfeit  and  pay  the 
"  sum  of  500/. 

Sect.  40.  enacts,  "  That  if  any  person  shall  counterfeit 
"  or  forge,  or  procure  to  be  counterfeited  or  forged,  any 
<^  stamp  directed  or  allowed  to  be  used  or  provided,  made. 
^  or  used,  in  pursuance  of  this  act;  or  shall  counterfeit  or 
*'  resemble  the  impression  of  the  same  upon  any  vellum, 
«'  parchment,  or  paper,  with  intention  to  defraud  his  Ma- 
"  jesty,  his  heirs,  &c. ;  or  shall  utter,  vend,  sell,  or  expose 
««  to  sale  any  vellum,  parchment,  or  paper,  liable  to  the  said 
"  duty,  with  such  counterfeit  impression  thereon,  knowing 
"  the  same  to  be  counterfeited;  or  "shall  privately  or  fraudu- 
^^  lently  use  any  stamp  directed  or  allowed  to  be  used  by 

«  this 
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"  this  act,  with  intent  to  defraud  his  Majesty,  his  heirs,  &c.  Cli.  XIX.  $30. 

**  of  the  said  duty;  every  person  so  offending,  and  being    -^ ***^'^' 

*'  thereof  lawfully  convicted,  shall  be  adjudged  a  felon  with-  ceipti^  ^c. 

"  out  benefit  of  clergy.'* 


By  Stat.  39  &  40  Geo.  3.  c.  89.  s.  25.  "  The  conunission-        ^  3j^ 
"  ers   of  the   na\y,   ordnance,  or  victualling  may   sell  and  39  &  40  Geo.  3. 
**  dispose  of  any  of  the  stores  aforesaid,  marked  as  aforesaid,  ^^^:  , 

*'  (i.  e.  by  s.  1.  any  stores  of  war,  or  naval,  ordnance,  or  lUhhg  fal^e  cer- 
"  victualling  stores,  or  any  goods  whatsoever  marked  as  in*i/^^^fj*^"^*^^ 
"  the  stats.  9  &  10  W.  3.  c.  41.  and  9  Geo;  1.  c  8.  are*/or«. 
"  expressed,  or  any  canvas  marked  either  with  a  blue  streak  J^'^^&  f^^'""'^' 
"  in  the  middle,  or  with  a  blue  streak  in  a  serpentine  form, 
''  or  any  bewper  otherwise  buntin  wrought  with  one  or 
"  more  streaks  of  raised  tape ;  the  said  stores  of  war,  or  na- 
"  val,  ordnance,  or  victualling  stores  or  goods,  or  any  of 
**  them  being  in  a  raw  or  unconverted  state,  or  being  new 
*'  or  not  more  than  one  third  worn;)  as  they  might  have 
*^  done  before  the  making  of  this  act;  and  such  person 
"  or  persons  as  heretofore  have  or  shall  hereafter'  buy 
"  any  such  stores,  or  other  stores  so  marked  as  aforesaid 
**.of  the  said  respective  commissioners,  may  keep  tlie 
"  same  without  incurring  the  penalty  of  this  act  or  any 
**  odier  law,  upon  producing  a  certificate  or  certificates 
•*  under  the  hand  and  seal  of  three  or  more  of  the  said  com* 
"  missioners  that  they  bought  such  goods  or  stores  from  them 
*•  at  any  time  before  they  sold  or  delivered  tlie  same,  or  be- 
**  fore  the  same  were  found  in  their  custody,  or  a  certificate 
♦*  from  such  person  or  persons  as  shall  appear  to  have  bought 
**  the  said  stores  from  the  said  commissioners,  that  the  stores 
"  so  sold  or  delivered  by  them,  or  so  found  in  their  custody, 
**  were  the  stores  or  part  of  the  stores  so  bought  of  the  said 
"  commissioners  as  aforesaid;  in  which  certificate  or  certifi- 
"  cates  the  quantities  of  such  stores  shall  be  expresed,  and 
"  the  time  when,  and  where  bought  of  the  said  commission- 
"  ers;  who,  or  any  thi'ee  or  more  of  them,  and  also  tlie 
"  person  or  persons  afterwards  selling  the  same,  are  hereby 
"  empowered  to  give  such  certificate  to  such  person  or  per- 
**  sons  as  desire  the  same,  and  have  bought  or  shall  buy  any 
"  of  the  said  stores,  within  thirty  days  after  the  sale  and  de- 
**  livery  thereof."  Then  by  s.  26.  "  If  any  person  or  per- 
^^  sons  shall  make,  sign,  jor  give  any  false  certificate,  bill  of 

'*  parcels, 


Penalty  200/. 
and  corporal 
punishment. 
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parcels,  or  other  instrument,  purporting  the  identitjr  or 
tl)e  sale  or  disposal  of  any  goods  or  stores,  as  goods  or 
stores  so  purchased  of  the  said  commissioners  as  aforesaid ; 
or  if  any  person  or  persons  shall  utter  or  publish  any  such 
false  certificate,  &c*  purjx>rting  as  aforesaid,  knowing  the 
same,  to  be  false ;  every  such  offender  upon  conviction  shall 
forfeit  200/-  and  be  further  corporally  punished  by  pillo- 
ry, whipping  and  imprisonment,  or  by  any  or  either  of 
the  said  ways  and  means,  in  such  manner  and  for  such 
space  of  time  as  to  the  judge  or  justices  before  whom 
such  offender  shall  be  convicted  shall  seem  meet.  Pro- 
vided such  judge,  &c.  may  mitigate  the  said  penalty  of 
200/.  as  they  shall  see  cause.  One  moiety  of  which  pe- 
nalty shall  be  to  the  King,  and  the  other  moiety  with  full 
costs  to  the  informer,"  &c. 

By  Stat.  1  Geo.  1.  st.  2,  c.  25.  s.  6.  "  Every  person  or  per- 
sons who  shiul  counterfeit  the  hands  of  the  treasurer, 
comptroller,  surveyor,  clerk  of  the  acts  or  of  the  commis- 
siorxrs  of  the  navj',  or  any  of  them,  or  the  hand  or  hands 
of  the  signing  or  vouching  officers  of  his  Majesty's  navy, 
ships,  or  yards,  or  of  any  one  or  more  of  them,  to  any 
bill,  ticket,  or  other  papers,  by  virtue  whereof  his  Majesty's 
naval  treasure  is  or  may  be  paid  or  disposed  of;  or  shall 
knowingly  produce  any  such  counterfeit  ticket,  bill  or  other 
paper  j  every  such  offender  shall  and  may  be  lawfiJly  com- 
mitted to  prison  by  any  of  the  said  oflScers  or  commissioners 
until  he  find  surety  to  appear  at  the  next  general  assizes  or 
quarter  sessions  for  the  county,  &c.  where  such  offender 
shall  be  so  committed  to  prison,  to  be  there  proceeded 
against  according  to  law.^' 


§  31.  ^.  By  the  stat.  42  Geo.  3.  c.  116.  which  consolidates  all  the 

jMnd-tax  re-      acts  for  the  redemption  and  sale  of  the  land-tax,  it  is  enacted 
42  G.  3."c.  116.   (s-   194.)  "  ITiat  if  any  person  shall  forge,  counterfeit,  or 

"  alter,  or  cause  or  procure  to  be  forged,  counterfeited,  or 
"  altered,  or  knowingly  or  wilfully  act  or  assist  in  the  forg- 
"  ing,  &c.  any  contract  or  contracts,  for  the  redemption  or 
"  sale  of  any  land-tax,  or  any  assignment  or  assignments  of 
"  any  such  land-tax,  or  of  any  such  contract  or  contracts, 
"  or  of  any  portion  of  land-tax  therein  comprised,  or  any 
"  ceitiScate  or  certificates  of  the  commissioners  of  land-tax 
"  or  ©f  supply,  or  of  any  chief  magistrate  authorised  by  this 

*^<  act 
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^*  act  to  make  out  such  certificate  or  certificates,  or  of  the  Ch.  XIX.  J  31.*. 

"  surveyor  general  of  the  land  revenue  of  the  Crown,  or  ^f  ^^^■M'*''"'^' 

*'  the  dutchy  of  Cornwall,  or  any  certificate  or  certificates,  (/e^w/^/on  (ibc«- 

"  receipt  or  receipts  of  the  cashier  or  cashiers  of  the  go-  ^'^^^^*' 

"  vemor  and  company  of  the  Bank  of  England,  or  any  cer- 

"  tificate  or  certificates,  or  attested  copy  of  any  certificate 

"  or  certificates  directed  by  thirf  act  ^o  be  made  out  by  the 

"  proper  officer;  or  shall  wilfully  deliver  or  produce  to  any 

"  person  or  person, acting  under  the  authority  of  this  act, 

"  or  shall  utter  any  such  forged,  counterfeited,  or  altered 

**  contract  or  contracts,  assignment  or  assignments,  certifi- 

"  cate  or  certificates,  receipt  or  receipts,  knowing  the  same 

*'  to  be  forged,  counterfeited,  or  altered,  with  intent  to  de- 

^  fraud  his  Majesty,  his  heirs,  &c.,  or  any  body  or  bodies 

"  politic  or  corporate,  or  company,  or  other  person  or  per- 

"  sons  whomsoever;  in  ever}'  such  case,  all  and  every  per- 

"  son  or  persons  so  offending,  and  being  lawfully  convicted 

thereofV  shall  be  adjudged  guilty  of  felony  without  benefit 

of  clergy." 


6.  Private  Papers^  Securities^  and  Documents* 

The  Stat.  5  Eliz.  c.  14.  s.  2.  enacts,  "  That  if  any  person  or        §  32. 
**  persons  shall  of  his  or  their  own  imagination  or  by  false  con-  5  Eliz.  c.  14. 
"  spiracy  or  fraud  with  others,  wittingly,  subtilly,  and  falsely  cbmeft^virit]ng9 
"  forge  or  make,  or  subtilly  cause  or  wittingly  assent  to  be  foT'^eaied,  court  roit*, 
"  ged  or  made,  any  false  deed^  charter^  or  writing  sealed^  court  %^g^  *^Uwt  the 
*'  roil^  or  the  tviii  of  any  person  in  writing,  to  the  intent  thsitfreeboid or  interim 
"  the  state  of  freehold  or  inheritance  of  any  person  or  persons  J^v^PuUdc 
**  of,  in,  or  to  any  lands,  tenements,  or  hereditaments,  freehold  pace,  45, 6. 
"  or  copyhold,  or  the  right,  title,  or  interest  of  any  person  or 
**  persons  of,  in,  or  to  the  same,  or  any  of  them,  shall  or  may 
"  be  molested,  troubled,  defeated,  recovered,  or  charged; 
f'  or  shall  pronounce^  publish^  or  shew  forth  in  evidence  any 
"  such  false  and  forged  deed,  charter,  writing,  court  roll,  or 
"  will,  as  true,  knowing  the  same  to  be  false  and  forged  as 
*'  aforesaid,  to  the  same  intent;  and  shall  be  thereof  con- 
**  victed  either  upon  action    or  actions  of  forger  of  false 
"  deeds,  to  be  founded  upon  this  statute  at  the  suit  of  the 
'*  party  grieved,  or  otherwise  according  to  law ;  he  shall  pay 
"  unto  the  party  grieved  his  double  costs  and  damages,  to 
"  be  assessed  in  that  court  where  such  conviction  shall  be, 

*'  and 
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Ch.  XIX.  $32.  ^^  and  also  shall  be  set  upon  the  pillory  in  some  open  market 

i?y  ttatute^     44  town  OF  Other  open  place,  and  there  to  have  both  his 

ntw9^^e.  \y      ^^  ^^^s  ^^^  0^9  ^^^  ^^so  his  nostrils  to  be  slit  and  cut,  and 

5  Eliz.  c  14.      44  seared  with  a  hot  iron  so  as  they  may  remain  for  a  perpc- 

^  tual  mark  of  his  falsehood,  and  shall  forfeit  to  the  Queen 
^  the  whole  issues  and  profits  of  his  lands  and  tenements 
^  during  his  life,  and  als6  shall  suffer  perpetual  imprison- 
"  ment  during  his  life,"  &c. 
Or  to  the  preju-  And  by  sect.  3.  ^^  If  any  person  or  persons  shall  (as  aforc- 
dicc  of  termors,  u  said)  wittingly,  subtilly,  and  falsely   forge  or  make,   or 

^  wittingly,  subtilly,  and  falsely  cause  or  assent  to  be  made 
"  and  ibrged  any  false  charter^  deed,  or  writings  to  the  in- 
"  tent  that  any  person  or  persons  shall  or  may  have  or  claim 
**  any  estate  or  interest  for  term  of  years  of,  in,  or  to  any  ma- 
**  nors,  lands,  tenements  or  hereditaments,  not  being  copy- 
"  hold,  or  any  annuity  in  fee  simple,  fee  tail,  or  for  term 
"  of  life,  lives,  or  years;  or  shall  as  aforesaid  forge,  make^ 
**  or  cause  or  assent  to  be  made  or  forged  any  obligation  or 
"  bill  obligatory^  or  any  acquittance^  release^  or  other  discharge 
"  of  any  debt,  account,  action,  suit,  demand,  or  other  things 
"  personal ;  or  shall  pronounce,  publish,  or  give  in  evidence 
"  any  such  false  and  forged  charter,  deed,  writing,  obliga- 
<*  tion,  bill  obligatory,  acquittance,  release,  or  discharge,  as 
^'  true,  knowing  the  same  to  be  false  and  forged,  and  shall 
^^  be  thereof  convicted  as  aforesaid ;  then  he  shall  pay  the 
*•  party  grieved  his  double  costs  and  damages,  to  be  assessed 
^^  in  such  court  where  such  conviction  shall  be  had,  and 
^^  shall  be  also  set  on  the  pillory  in  some  one  market  town 
"  or  other  open  place,  and  there  to  have  one  of  his  ears  cut 
^^  off,  and  shall  also  be  imprisoned  for  one  year,  without 
"  bail  or  mainprize." 
3  Inst.  l?2.  Which  double  damages  it  appears  shall  be  governed  by 

1  ^^^^'  cli-  70.  ji^g  penalty,  and  not  by  the  debt  appearing  due  in  the  con- 

dition. 

By  s.  5.  a  Defendant  convicted  upon  this  act,  who  shall 

have  received  •thereupon  punishment  corporal  according  to 

the  act,  shall  not  be  impeached  again  for  the  same  offence* 

Seeond  offence         By  s.  7.  "  If  any  person  convicted  or  condemned  of  any 

Jelony.  tc  q{  ^q  ofFences  aforesaid  by  any  of  the  ways  above  limited 

"  shall  after  any  such  conviction  or  condemnation  eftsoons 

"  commit 
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*<  commit  any  of  the  said  oiFences  in  form  aforesaid,  every  Ch.  XIX.  $32. 
"  such  second  offence  or  oiFences  shall  be  adjudged  felony,  Qf^**^^' 
^  and  the  parties  being  convicted  op  attainted  thereof  shall  ritie*,  Isfc.  by 
"  suffer  such  pains  of  death,  and  forfeiture,  &c.  as  in  cases  ^  ^^g-  c«  14. 
*^  of  felony,  without  benefit  of  clergy."     But  by  s.  8.  this 
shall  not  take  away  'dower  or  corrupt  the  blood* 

The  7th  sect,  includes  one  who,  having  being  convicted  3  Inst.  172, 
for   forging   a  deed,  afterwards   knowingly  publishes  the 
forged  deed  of  another. 

There  must  be  a  conviction  by  judgment  of  a  first  offence  J.  2^^v^h'*'o 
before  the  second  offence  be  committed;  otherwise  it  is  not  g.  25. 
felony:  the  record  of  which  conviction  must  be  set  out  in^  1"^*-  ^'^• 
the  indictment  for  the  second  offence,  in  order  that  it  may 
appear  to  be  a  conviction  of  such  a  forgery  as  is  within  the 
statute;  but   a  prior  conviction  of  any  offence  within  the 
statute  is  sufficient* 

Sect.  10.  gives  power  to  justices  of  oyer  and  terminer  and  1  HaJe,  687. 
of  assize  to  hear  and  determine  the  offences.     Under  this       '      *'   ^' 
the  Judges  of  B.  R.  have  jurisdiction,  but  not  justices  of 
the  peace  in  Sessions. 

Sect.  11.  repeals  all  former  statutes  provided  for  forgery 
of  false  deeds,  charters,  muniments,  or  writings* 

Sect.  15.  provides  that  the  act  shall  not  extend  ^'  to  any  JSxcefnion  at  to 
**  attorney,  lawyer,  or  councellor,  who  shall  for  his  client  ^''^'"''»  ^^- 
^  plead,  shew  forth,  or  give  in  evidence  any  false  and  forged 
**  deed,  charter,  will,  court  roll,  or  other  writing  for  true, 
**  being  not  party  or  privy  to  the  forging  of  the  same,  &c.; 
"  nor  (by  s.  16.)  to  any  person  who  shall  plead  or  shew  forth 
**  any  deed  ot  writing  exemplified  under  the  great  seal,  or 
**  under  the  seal  of  any  other  authentic  court  of  this  realm, 
**  nor  to  any  Judge  or  other  person  who  shall  cause  any  seal 
**  of  any  court  to  be  set  to  any  such  deed,  charter,  or  writing 
^^  enrolled,  not  knowing  the  same  to  be  false  or  forged." 
By  s.  12.  there  is  a  similar  exception  in  favour  of  proctors, 
&c.  in  the  ecclesiastical  courts. 

The  above  statute  of  Elizabeth  has  now  nearly  fallen  into        $  33. 
disuse  since  the  passine  of  the  stat.  2  Geo.  2.  c«  25*  which  Construction  m 

•  5  £liz.  c  14". 

extends  to  all  deeds  and  wills,  upon  which  the  prosecution  ^/^  Crooke's 
is  easier  and  the  punishment  capital  in  the  first  instance,  case,  po*t  921. 
There   are  besides  several   particular  statutes,  before  no- 
ticed, 
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Cb.  XIX.  iZX  ticed,  adapted  tmd  coimfied  to  the  forgery  of  the  like  in- 

Of^i^a^e^Iecu-  ^^^^^^^^  ^^  ^^  names  of  particular  persons  or  corporations. 

ritiet,  arc.  by      And  it  may  be  remarked  once  for  all,  that  the  same  general 

5  Ehz.  c.  14.  j^gg  q£  construction  will  apply  equally  to  the  same  instru- 
ments named  in  the  several  statutes  passed  in  pari  materia, 
and  all  must  necessarily  be  governed  by  the  same  principles 
of  tlie  common  law* 

3  Inst  iro,  2.         The  first  branch  of  the  statute  is   confined  to   forgeries 

1  Hawk.  ch.  TO.    «*      .        ^i  ^  ^     .  .  i         •   *        •  «  •  ^ 

i(  xa  afrectmg  the  estate  m  possession,  or  the  right,  tide,  or  mte- 

1  Hale,  684.  rest  of  any  person  in  or  to  the  freehold  or  inheritance  of  the 
3  Bac.  Abr.  280  '^"^^i  ^c, ;  as  the  ensuing  branch  is  to  be  understood  when 
*tc.  the  forgery  is  to  the  molestation  of  a  termor.    But  a  forgery 

of  a  rent-charge  or  even  of  a  lease  for  years  in  the  name  of 
one  who  is  seised  of  the  freehold  or  inheritance  is  within 
the  former  part;  and  the  words  ybr  a  term  of  years  in  the  se- 
cond branch  relate  to  such  an  estate  or  interest  in  esse 
before. 
1  Hawk.  ch.  7(i.     The  words  "  rvritingr  sealed^^  have  been  holden  to  extend 

•  17  32 

3  Inst.  169.        ^^  ^  ^^^^  customary  of  a  copyhold  manor,  under  the  seab 

1  Hale,  684.      of  several  of  the  tenants,  containing  false  customs  to  the  dis- 
Dy^^m^*^**^'**^™^^  of  the  lord,  and  purporting  to  be  by  the  consent  of 
15H.  r.  16.        all  the  tenants  and  the  allowance  of  the  lord:  and  so  a  sta- 
tute merchant  or  recognisance  in  nature  of  a  statute  staple  is 

^Jl^^^^y^^'"*^- within  the  statute,   as  having  the  seal  of  the  party;  though 
lb.  pi.  4.  et  vi.    it  is  doubted  in  Rolle  whether  a  statute  staple  be  so,  because 
3  Inst  171.         jt  need  only  have  the  seal  of  the  staple. 
3  Inst  169,  By  the  first  clause  the  deed,  charter,  or  writing  must  be 

Y\i  ^k  h.  70  ®^^^^»  ^^^  ^^  '^  must  appear  in  the  indictment;  but  the 
8. 19.  26.  court  roll  or  will  need  not  be  sealed.    And  this  holds  good 

Marriott's  case,  jQgQ  j^  the  construction  of  the  second  branch,  where  the 

2  Show,  5.  ,        .  .  1  Ml     1       1  r 

word  writing  extend^  to  a  will  whereby  a  term  for  years  is 

devised ;  as  the  word  will  in  the  first  branch  means  a  will 
concerning  the  freehold  and  inheritance.  But  I  cannot  re* 
concile  with  the  words  of  the  statute  what  is  said  by  Lord 

3  Inst.  171.  Coke  and  Lord  Hale,  that  a  will  in  writing  concerning  goods 
D^*"02^b^       only  is  within  the  second  branch ;  and  the  passage  in  Dyer 

referred  to  by  Lord  Coke  docs  not  support  the  position. 
3  Inst  171.  ^^^  words  "  any  obligation  or  bill  obligatory"   in  the 

1  Hawk.  ch.  70.  same  clause  must  be  intended  of  such  as  are  sealed.    But 

8  21    32 

3  Leon.  170.       ^^^  forgery  of  a  deed  containing  a  mere  gift  of  personal 

chattehs  is  not  within  it. 

The 
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*5rhe  forgeiy  of  a  lease  of  lands  in  Ireland  is  said  not  to  Ch.  XIX.  §33/ 
be  within  this  statute,  but  punishable  as  a  misdemeanor  at  ^yf^,*aT!f c«- 

COmmon  law  (a)*  ritiet,  ^c.  by 

The  case  of  Crooke  may  be  referred  to  as  a  good  explana*  ^  El^z.  c.  14 


tion  of  the  statute*    That  was  an  indictment  on  the  stat.  r.  v.  Crooke, 
.   5  Eliz.  c.  14-  for  forgery,  w^herein  Garbut  and  his  wife  were  J;  ^;  ^-  ^  9"  ^' 

,      -       -  .  ,       ,  J  Mastermans 

taid  to  be  seised  of  certsdn  messuages  lands  and  tenements  Notes,  S.  C. 
called  Jawick^  (contsdning  in  fact  300  acres),  and  the  con-  ^  ^^.'  ^^ r^ 
veyance  forged  by  the  Defendant  was  of  Jawick  Park^  con-  in  Fit^g.  57^ 
taining  4000  acres,  which  was  charged  to   be   done   ^'^^^^^^^'j- 
intention  to  cheat  Garbut  and  His  wife.    After  coTiviaiotiforforgeryviithin 
and  a  motion  for  a  new  trial,  which  was  denied,  it  was'.^'*;^^^!'^•^ 
moved   in  arrest   of  judgment,   and  the   case  was  ^^^^  party  may  be  mo- 
at   great  length,  and  was   under  consideration   for  several  ^"^^*^  '^  jj"  P^ 
terms.    The  Court  took  time  to  consider  of  their  judgment  ;^„of^/ctf(/ .. 
and  finally  die  Chief  Justice  delivered  their  opinion,   that ''"^  ^  ^^^''"*|^S/' 
the  act  of  parliament  did  not  mean  that  there  sliould  be   a  javiick  in  the 
forged  conveyance  of  the  very  lands ;  but  if  it  were  any  deedf^''^'^!^^  "  '^ 
whereby  the  party  might  be  molested  it  was  sufficient4  That  jry^^  the  prece- 
in  this  case  the  variation  was  only  as  to  the  description  of  ^f"^  ^^  ^^^^  ^^' 
the  lands ;  and  if  such  a  variation  were  to  get  the  oiFender  large  in  Crown 
off,  it  would  defeat  the   statute.    That  it  was  not  necessary  Circ.  Comp.  tit* 
that  the  land  should  be  really  affected  by  the  forged  deed,  (editlV38> 
or  that   the   party  should  be  evicted;  but  if  he  might  be 
disturbed  by  it,  it  was  within  the  intent  of  the  act  of  parlia-> 
ment.    That  in  this  case  it  was  proved  that  after  die  deed 
was  forged  the  Defendant  sent  word  that  he  had  purchased 
Jawick,  and  that  he  had  actually  taken  out  writs  against  the 
tenants  of  Jawick  in  order  to  eject  them. 

Sir  J.  Strange's  report  in  somewhat  stronger  terms  states  2  Stnt.  900; 
that  the  Court  relied  on  the  words  of  the  act,  "  to  the  intent 
*  that  the  state  of  freehold,  &c.  of  any  person  to  any  lands, 
**  &c.  or  the  right  or  tide  of,  in,  and  to  die  same,  shall  or 
•*  may  be  molested,  troubled,  defeated^  recovered  or 
•*  charged:"  By  which  it  appeared  that  it  was  not  necessary 
that  there  should  be  a  charge,  or  a  possibility  of  a  charge;  r/.  post  what 

it  was  sufficient  if  it  were  done  with  that  intent;  and  the  iury  ^'^  ^*^^  ^X, 

Lee  J.  on  tuff 
had  found  that  it  was  done  with    intent  to  molest    Garbut  prior  day. 

and  his  wife  in  the  possession  of  their  lands. 

The  Defendant  received  judgment  as  directed  by  the  sta- 
tute, viz.  to  be  set  in  the  pillory  at  Charing  Cross,  to  have 

(a)  1  Hawk.  ch.  70.  c.  20.     1  Uale,  684.    3  L«on.  170. 

6B  botli 
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Ch.  XIX.  $33.  both  his  ears  cut  off,  his  nostril  slit  and  seated  with  a  hot 
By  ttatute.      irovi^  his  rents  forfeited  to  the  king  for  life,  and  to  be  nn- 

Of  private  seat'       .,,.,./. 

rities,  IsTc.  by      pnsoned  dunng  lite. 

5  Ehz.  c- 14.  In  the  course  of  the  discussion  all  the  Judges  delivered  their 

MS.  ante,  Opinions,  and  agreed  that  the  intent  of  the  party  to  molest 

&c«  the  estate  was  a  matter  of  fact  proper  to  be  left  to  the  , 
jury  upon  the  evidence,  and  that  the  fuo  modo  which  was  evi- 
dence of  such  intention  need  not  be  stated  in  the  indictment* 
The  principal  question  seemed  to  be,  whether  it  were  ne- 
cessary to  bring  the  case  within  the  statute  that  the  deed,  sup- 
posing it  to  be  genuine,  should  be  such  as  might  possibly  have 
an  effect;  which  Ld^  C*  J.  Raymond  seemed  to  think  this  deed 
could  not  have  by  reason  of  the  variance ;  it  not  being  laid  in 
the  indictment  that  Garbut  was  seised  of  Jawick  Park,  or 
that  Jawick  Park  was  part  of  Jawick^  or  that  the  lands  were 
known  as  well  by  the  one  name  as  the  other,  or  any  other 
The  wbrda  with- matter  whereby  to  ascertain  them  to  be  the  same,  [and  there 
^"  ^^tak^'^^fr^^**  being  no  averment  of  any  previous  treaty  concerning  Jawick 
Fitzgibbon's       in  consequence  whereof  there  was  a  conveyance  of  Jawick 
Report.  The      Parfe  which  fif  it  had  been  a  real  transaction)  would,   he 

rest  IS  taken  in  '  >>    ,  .        r  <•        • 

substance  from  thought,  have  laid  a  foundation  for  a  court  of  equity  to  decree 
MS^*n"i*"''      ^  conveyance  of  Jawick:    so  that,  he  observed,  the  objection 

in  all  its  force  was  reduced  to  this,  that  upon  the  face  of  the 
indictment  no  tide  could  be  made  either  in  law  or  equity  to 
the  lands  6f  Jawick.J  Page  J,  observed,  that  the  statute 
did  not  require  that  the  deed  should  be  for  the  conveyance 
of  lands  or  any  thing  else  in  the  possession  of  the  party:  but 
it  might  be  any  deed  by  which  the  party  might  be  disturbed, 
and  the  intent  was  a  matter  of  fact  proper  to  be  left  to  the 
jiuy-.  No  ejectment  would  lie  in  this  case;  nor  even  if  the 
conveyance  had  been  of  Jawick  could  it  have  had  any  effect, 
being  a  forged  deed,  which  was  no  deed  at  all.  But  he 
seemed  to  think  that  if  the  deed  had  been  really  executed  by 
Garbut  and  his  wife,  with  that  mistake,  a  court  of  equity 
would  have  obliged  them  to  execute  a  proper  deed.  And  if 
they  would  have  been  liable  in  case  of  a  true  deed,  they 
ifiight  be  said  to  be  liable  to  be  disturbed  under  cofcur  of  a 
false  one  tiU  it  was  discovered  to  be  such.  Probyn  J.  also 
thought  that  the  estate  would  have  been  bound  in  equity  if 
it  had  been  a  true  deed  with  such  a  mistake  in  it.  Lee  J. 
said,  that  all  that  was  necessary  was  to  charge  such  facts  io 

the 
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the  indictment  as  constituted  the  offence  created  by  die  sta-  Ch.  XIX.  ^33. 
tute:  and  it  was  not  necessary  to  lay  those  facts  which  were      Bj  atatatt. 

,  ,  ^  ^  ,  Of  prfoatt  secu- 

jcvidence  of  the  intention,  because  that  was  proper  for  the  jury,  nties,  ksfc.  hy 
and  diey  had  found  the  intention.    And  though   the   deed^^^'^-  ^  ^^' 
as  it  was  set  out  might  not  have  any  operation  in  law,  yet 
the  intention  of  the  Defendant  might  be  as  much  to  molest 
die  possession  of  Garbut  as  if  die  deed,  had  been  good* 

By  Stat.  2  Geo.  2.  c  25.  made  perpetual  by  stat.  9  Geo.  2.         §  34. 
c.    18.  "  if  any  person  shall  falsely  make,  forge,  or  counter*,  ^'^'"f "j?  ^^^?„ 
"  felt,  or  cause  or\procure  to  be  falsely -made,  &c.  or  yn]"  notes,  acotiitijn- 
"  lindy  act  or  aasist  in  the  false  making,  &c  any  deed^  will^  <^"  "'*  receipts  fc^ 

.,  f       I         .  •  If  »•!»/•        f  •     mone' or  goods — 

*'  testament^  bond^  writing  obligatory^  bill  oj  exchange^  promise  capital  h  2  G.  2. 

**  sory  note  for  payment  of  money,  indorsement  or  assignment  ^'  25-  ^^•^' 

*'  of  any  bill  of  exchange  or  promissory  note  for  payment  of^|  23.  g.  73 

"  money,  or  any  acquittance  or  receipt  eidier  for  money. or 

"  goods,  widi  intent  to  defraud  any  person  whatsoever,  [and 

"  by  stat^  31  Geo.  2.  c.  22.  s.  78.  widi  intent  to  defraud  any 

'*  corporation  whatsoever] ;  or  shall  utter  or  publish  as  true  any 

*'  false,  forged  or  counterfeited  deed,  &c.  with  intent  to  de- 

^*  fraud  any  person  (or  corporation),  knowing  the  same  to  be 

*'  false,   forged  or  counterfeited;  every  such  per?on  being 

*^  thereof  lawfully  convicted  shall  be  de;emed  guilty  of  felony 

"  without  benefit  of  clergy." 

The  Stat.  7  Geo.  2.  c.  22.  (made  to  supply  the  defects  of  7  Geo.  2.  c.  22. 
the  former  act  which  it  recites,  and  recitinc;  further  that  no  ^^^^J^^f^  ^^ 

'      ,  o  acceptances^  ac- 

punishment  is  inflicted  by  the  said  act  on  such  as  commit  countable  re- 
the  offences  thereinafter  set  forth,)  enacts,  that  "  if  any  person  l^'-^^'*  °^'^!:*fi^ 

-^  ^  -^   *  paxtnent  OJ  mo* 

*'  shall  falsely  make,  alter,  forge  or  counterfeit,  or  cause  or  no^  or  deli'oerj 
**  procure  to  be  falsely  made,  &c. ;  or  willingly  act  or  assist  ^^*^^' 
"  in  the  false  making,  &c.  any  acceptance  of  any  bill  of  eX' 
"  change^  or  the  number  or  principal  sum  of  any  accountable 
"  receipt  for  any  note^  billy  or  other  security  fdr  payment  of 
"  money ^  or  any  warrant  or  order  iox  payment  t^  money ^  or 
"  delivery  of  goods;  with  intent  to  defraud  any  person  whatso« 
"  ever,  [and  by  stat.  18  Geo.  3.  c.  18.  with  intent  to  defraud  18  Geo.  3.  c.  18. 
"  any  corporation;]  or  shall  utter  or  publish  as  true  any  false, 
"  altered,  forged  or  counterfeitdd  acceptance  of  any   bill  of 
"  exchange,   or  accountable  receipt  for   any   note,  bill,   or 
*'  other  security  for  payment  of  money,  or  warrant  or  order 
*'  for  pajrment  of  money,  or  delivery  of  goods,  with  intcn- 

**  tioi;^ 
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Ch.  XIX.  %  34»  "  tien  to  defraud  any  person  (or  corporation),  knowing  the 
'^-^'^"^.J?^^"*  •'*  same  to  be  false,  altered,  forged  or  counterfeited;  thci^ 
Ofdetdt,  v)ilU,  "  every  such  person  being  thereof  lawfuUy  convicted  shall 
natei,  receipu,  u  ^^  deeifted  guilty  of  felony  without  benefit  of  clergy  (a).* 
.  In  the  statute  of  7  Geo,  2*  there  is  no  express  saving  of 

corruption  of  blood  as  in  the  others:  and  by  s.  4.  of  the  stat, 
2  Geo.  %.  c.  25.  the  act  is  not  to  extend  to  Scotland. 

$  35.  I  now  proceed  to  note  such  determinations  as  have  ascer- 

Brrjf,;^  obltga'  tained  what  sort  of  instruments  come  within  the  descriptioot 

in  the  aboye  mentioned  statutes. 

(<i)  Many  of  the  cases  upon  these  statutes  have  turned  more  upon  the 
general  principles  of  fore^rv  than  on  the  particular  construction  of  the 
words  of  the  statutes  themselves.  These  therefore  may  be  more  conveni- 
ently distributed  under  the  general  heads  of  inquiry.  Thus  under  the  4th 
heady  concerning  the  validity  inlaw  of  the  thing  furged,  are  noticed  the  case 
of  Jupbet  Crooke,  for  fbrging  a  Idase  and  release ;  Coogan's  case  in  1787; 
Murphy's  case  in  1753;  and  Stirling's  case  in  1773,  for  forging  wills  in  Ihe 
names  of  living  pefsons;  Fitzgerald  and  Lee's  case  in  1741,  for  forging  the 
will  of  a  deceased  seaman,  with  a  variance  in  the  name  in  different  parts  of  it. 
So  cases  of  forging  Bank  notes,  &c.  where  the  question  has  turned  on  the 
degree  of  similarity  to  the  true  one,  as  Jones's  case  and  otliers.  So  Reading's 
case  in  1793,  for  forging  an  acceptance  in  a  different  name  from  that  of 
the  person  to  whom  the  bill  of  exchange  was  directed;  Moffatt's  case  in  1787, 
for  forging  a  bill  of  exchange  for  a  less  sum  than  51.  which  is  disallowed  by 
sUt.  17  Geo.  3.  c.  30. ;  IVall's  case  in  1800,  for  forging  a  will  of  land  attest- 
edonly  by  two  witnesses;  and  Hawkes wood's  case  in  1793^  and  others 
yince,  for  forgery  of  bills  of  exchange  which  appeared  without  stamps. 

Under  the  5th  head  of  inquiry,  how  far  using  afictitious  name  or  personat- 
ing the  tnie  man,  &c.  will  aflect  the  offence.  Lewis's  case  1754,  for  forging 
a  power  of  attfirney;  and  Wilks's  case  in  1767,  for  forging  a  bill  of  exchange ; 
Aickles's  case,  for  forging  a  promissory  note ;  Bolland's  case,  for  forging  an 
indorsement  on  a  promissory  note;  Taft's  case  in  1777,  for  the  like; 
Lockett's  case  in  1772,  aqd  Shepherd's  case  in  1781,  for  forging  orders  for 
payment  of  money ;  and  Taylor* i  case  in  1779,  for  forging  a  receipt  for 
money;  all  forgeries  in  the  names  of  fictitious  persons,  whose  characters 
were  in  some  instances  assumed  by  the  prisoners ;  and  Dunn's  case  1769, 
for  forging  a  promissory  note ;  and  the  case  of  Mead  v.  Young,  for  forging 
an  indorsement  of  a  bill  of  exchange;  both  in  the  names  of  real  persons; 
and  many  others  of  the  like  sort  will  be  found. 

Under  the  8th  head  of  inquiry,  as  to  the  indictment  and  evidence, 
Mason's  case,  fbr  uttering  a  forged  acceptance  of  a  bill  the  tenor  of  which 
was  not  set  ^rth,  and  others  ofthat  sort;  Testick's  case  in  1774,  and  Hun- 
ter*8  case  in  1794,  for  forging  a  receipt  for  money;  Reading's  case  in  1793^ 
for  forging  a  biU  of  exchange ;  Gilchrist's  case  in  1795,  for  forging  an 
order  for  payment  of  money ;  Jones  and  Palmer's  ca.se  in  1785,  for  forginc 
a  deed  and  a  receipt  for  money;  Dunnett's  case  in  1792,  for  forging  a  bond 
and  writing  obligatory ;  and  various  other  cases,  where  the  questions  bsFe 
either  turned  on  the  manner  of  charging  the  offence,  or  the  application  of 
the  evidence  to  the  charge . 


f  ♦ 
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.  Writing'ObUgatory. 

In  Dick's  case,  who  was  indicted  and  convicted  of  know-  eh.  XIX.  $35. 
ingly  uttering  a  forged  writing-obligatory  commonly  calledi?y*'a^2Geo.2. 

«i  Scotch  bank  note  in  this  form;                                                 Ofdeed^^'^iiis, 
"  jFive  Pounds             Bond  accord*             Sterling.           note*,  receiptt, 
"  No.  157.  ^ 


— —  "  Aberdeen,  1  May  1767.  D»ck*s  case, 

rtQ  Newcastle, 

'^^  .  1770.  MS. 

•*  The  Banking  Company  in  Aberdeen  are  hereby  obliged  Gould  j. 
«  to  pay  Js.  Brand  or  bearer  on  demand  at  their  office  c^^^mlhef'^' 
"  here,  five  Pounds  sterling,  by  order  of  the  Directors,     ttring  in  England 
"  W.  Brebner,  1  n-      ^  R-  Sunderland,       TT^T4"^'! 

.     ^  'y  Directors.  ^     ,/     ^.of  a  Scotch  Bank 

"   J.  Burnett,     J  ^^^^^^*    payabU  in  Scot^ 

the  Judges  were  divided   in  opinion  whether  such  a  note  the  tt^^G^2 
were  within  the  maning  of  the  stat.  2  Geo.  2.  c.  25.;  and  c.  35. 
whether  the  uttering  it  in  England  were  felony;  the  statute 
(s.  4.)  having  negatively  excluded  Scotland;  and  the  note 
being  made  payable  locally  where  it  was  drawn.     At  length 
^e  prisoner  received  the  King's  pardon. 

Receipt  for  Money.  §  36. 

William  Testick  was  found  guilty  on  jthe  second  count  of  Testick's  case, 
an  indictment,  which  charged  that  he  feloniously  uttered  and  x^.^im"™ 
published  as  true  a  certain  false,  forged,  and  counterfeited  MS.  Gould  J. 
receipt  for  money,  with  the  name  "  Stephen  Withers  of,  &c.  ^^tlhfdTgljor^ 
"  for  the  sum  of  1/.  and  4y.,  which  last-mentioned  fsise, ged  receipt  fir 
"  &c.  receipt,  is  as  follows,"  viz.  ^.%W 

"  18th  March  1773.  ceipt  it*eif, 
"  Received  the  Contents  above  by  me,  ]\  Received  the 

-^  '  contents  abovCf 

"  Stephen  Withers."  ••  by  me,  eJV.*» 
with  intent  to  defraud  R.  Goadby,  he  the  Defendant  at  thej?;'^^^^;^;^^^^^^ 
said  time  when,  &c.  well  knowing  the  said  receipt  to  ht  itenu  to  v:hich  it 
forged,  &c.  '"^/";'''^»  '*'  f "i^r 

It  appeared  m  evidence  that  Goadby  sold  Lottery  tickets  m<z»^(/m- 
and  shares,  and  paid  the  money  for  prizes ;  and  that  the  ^^**  ^ 

.  itii*  !•  'lOf  post.  S.  53. 

prisoner  was  employed  by  him  to  carry  out  the  prize  money 
with  an  account  of  the  deductions  to  pay  it  to  the  party,  and 
bring  back  his  receipt.  On  the  16th  of  March  1773  the  pri- 
soner had  the  following  account  (Jelxvered  to  him  with  money 
to  pay  the  balance. 

No. 
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By  ttat.  2  G.  2. 
c.  25,  ^c. 
OfdetcU,  isTc. 
and  receipt*. 
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No.  38,81  !• 

Mr.  Withers. 
One  16th  of  a  £.  20  Prize 
Deduct  for  expcnces  advancing  and  remit- 
ting money  to  you        -        -        -        - 


15      0 
O    .  1      0 


1  4.0 
'which  account  the  prisoner  on  settling  his  accounts  produced 
to  Goadby,  with  the  receipt  stated  in  the  indictment  at  the 
bottom  of  the  said  account,  and  took  credit  for  the  amount, 
knowing  that  Withers  had  not  been  paid ;  and  having  made 
excuses  to  him  for  the  omission.  It  was  proved  by  Withers 
who  had  before  the  trial  been  paid  the  money  by  Goadby, 
that  the  receipt  was  not  his  hand-writing. 

It  was  objected  by  the  prisoner's  counsel,  tliat  this  receipt 
did  not  correspond  with  the  indictment;  for  nothing  was 
set  forth  but  the  receipt  as  for  the  contents  above:  and  that 
together  with  the  bill  of  particulars  was  one  entire  thing*;  and 
it  being  set  forth, "  which  said  false  receipt,  &c.  is  as  follows," 
the  whole  ought  to  have  been  set  forth,  and  not  part   only, 
namely,  "  the  contents   above ;^  which   did  not  appear   to 
be  the  same,  nor  to  be  a  receipt  for  money.     And  this  ob- 
jection was  likewise  urged  after  conviction  in  arrest  of  judg- 
ment as  to  the  insufficiency  and  inconsistency. of  the  indict- 
ment; in  this,  that  it  did  not  appear  by  the  receipt  set  out  in 
the  indictment  that  it  was  a  receipt  for  ?nonet/^  or  what  it 
was  for;  and  being  only  for  the  contents  cbove^  and  nothing 
set  forth  to  shew  what  they  were,  or  explain  the  receipt,  it 
was  unintelligible.   After  conviction  judgment  was  respited: 
(Absent  De       but  in  Michaelmas  term  1774  the  Judges  were  of  opinion 
S^^-^.^'J"^"^jthat  the  indictment   was  sufficient;    for  it  was  ^^  Received 

Perrott  B. ;  and  . 

by Serjt. Foster's"  the  contents  above^'*  which  shewed  it  to  be  a  receipt  for 

^\t^^^  ^      something  though  the  particulars  were  not  expressed;  and  it 

was  laid  to  be  a  forged  receipt  for  jnoneij  under  the  hand  of 

S.  W.   for  £A  4  0;  and  the  bill  itself  was  only  evidence 

of  the  fact,  and  shewed  it  to  be  a  receipt  for  money  as 

charged. 

Harrison's  case,     John  Harrison  was  accomptant  to  the  London  Assurance 

O.  B.  Sept.        Companv,  who  kept  their  cash  with  the  Bank  of  Encland. 
17*77  cor.  r      *  '  *  ^  o 

Blackstoiie  J.     For  which  purpose  the  Bank  furnished  the  company  with  a 
MS.  Buller  J.    bQQ^    the  tide  of  which  was,  "  Debtor,  the  Bank  of  Eng- 

(1  Leach,  215.  '  **   i      i 

S.  c.)  "  land, 


Vide  Taylor's 
*  case,  post 


r 
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**  land,  with  the  London  Assurance,  creditor."    When  any  Ch.  XlX.  J  36. 
,  money  or  bank  note  iVas  paid  into  the  Bank,  the  clerk  of  the  ^^*l^^'^  ^'  ^' 
Bank  entered  the  amount  on  the  debtor  side,  to  which  he  ofdieds,  ^c 
signed  his  name.     And  on  the  other  hand,  when  the  com-  ^"^  receipts. 
pany  drew  for  money,  the  cashier  of  the  Bank  wrote  off  so  a  Jorged  receipt 
much  from  their  bank  book.     This  bank ,  book  was  kept  by>  ^*"^  ".^^^f^ 

.      .,      19  not  areceiptjor 

the  prisoner,  as  accomptant  to  the  company,  and  sent  by  him  money  or  good* 
to  the  Bank  as  occasion  required.     And  one  John  CUfford  ^''^^J^/^'^*'^'^ 
the  Bank  clerk  hanng  entered  on  the  debtor  side  of  the  nor  it  such/or- 
account   book   "   1777.  June  16.  Bank  notes.  C.  r.2lOJ' ^y  f^^J"^ 

.       ,  r        1  r    1        A  1-.  '°  defraud  a  cor- 

as  so  much  received  for  the  use  of  the  Assurance  Company,  poration  within 
the  prisoner  prefixed  the  figure  3  to  the  sum,  thereby,  mak-  f  lo ''/^X^A  n^ 
the  sum  received  to  be  ^f  .3210.     The  prisoner  was  indicted  it  is  viithin  the 
for  ^is  forgery,  and  the  indictment  contained  difiFerent  sets*'^^- ^®  ^^^-  ^ 
of  counts,  the  one  set  framed  on  the  stats.  2  Geo.  2.  c.  25. 
and  31  Geo.  2.  c.  22.  s.  78.  charging  the  prisoner  with  forg« 
ing  and  uttering  a  certain  receipt  for  money ^  viz.  "  1777. 
"  June    16.     Bank   notes.    C.   jf.3210.",   wifc   intent   re- 
spectively to  defraud  the  Bank  of  England,  and  the  London 
Assurance  Company*    The  other  set  framed  on  the  stat. 
7  Geo.  2.  c.  22.  charging  the  prisoner  with  altering  and  ut- 
tering a  certain  accountable  receipt  for  bank  notes  for  payment  of 
money  (setting  it  out  as  before)  viz.  the  said  -sum  of  ^.210, 
by  prefixing  ,the  figure  3    to  the   said  figures  and  cypher 
^.210,  whereby  the  words,  &c.  "  1777.    June  16.    Bank 
"  notes.  C.  ^.210,"  together  with  the  figure  3  imported 
that  J.  C.  a  clerk  of  the   Bank  of  England  had  received 
bank  notes  to  the  amount  of  jf. 32 10,  with  the  like  intent. 

It  was  first  objected  that  the  case  was  not  within  the  first 
set  of  counts,  which  were  framed  on  the  stats.  2  &  31  Geo.  2. 
those  statutes  being  confined  to  receipts  for  money  or  goods^ 
and  this  being  a  receipt  for  bank  notes^  which  were  neither 
money  nor  goods;  and  that  the  Legislature  had  so. thought 
by  passing  the  stat.  7  Geo.  2.  in  which  bills^  noteSy  &c.  are 
particularly  mtniioned.  And  the  Cofert  allowed  this  ob- 
jection. It  was  next  objected  as  to  the  other  set  of  counts, 
that  the  stat.  7  Geo.  2.  on  which  they  were  framed  (though 
otherwise  including  such  a  receipt)  was  confined  to  offences 
of  this  description  done  with  intent  to  defraud  any  person; 
whereas  this  was  laid  with  intent  to  defraud  the  two  corpora- 
tions 


.028  Forgery. 

Ch.  2tl^.  $36.  tions  respectiTely  named.     That  the  legislature  had  decided 
f'^sTerc^^^  ^^^  validity  of  the  objection  by  passing  the  stat*   31  Geo.  2* 
Ofdeedj^  Istc.      c.  22.  which  reciting  that  doubts  had  arisen  whether  the 
^gcg>>^*'       word  person  extended  to  a  corporation,  re-enacts  the  provi- 
sions of  the  Stat.  2  Geo«  2.  c.  25..  as  applicable  to  corpora- 
tions, but  omitted  to  include  the  offences  named  in  the  stat. 
7  Geo.  2.     This  point  was  reserved  for  the  opinion  of  the 
Judges,  and  the  prisoner  was  acquitted  on  the  first  set  of 
counts  and  convicted  on  the  second  set.     But  the  Judges 
afterwards  decided  this  objection  also  in  favour  of  tht  pri- 
soner, and  he  was  discharged.     The  defect  however  is  now 
Ante,  923.'        supplied  by  the  stat.  18  Geo.  3.  c.  18.  before  set  forth. 
1  Leach  218.         ^^  ^"^  printed  report  of  this  case  it  is  also  said  that  the 
Forging  a  receipt  Judges  Were  clearly  of  opinion  that  the  entry  in  the  bank  book 

'^Awf  ^'ot /T^'  "*  ^  ^^'  ^^^^  ^^^  *^  occountable  receipt  within  the  meaning  of  the 
"  1777,  yune  act,  though  no  opinion  was  publicly  given.  The  ground  of 
"  cf 'sfio/"^^'  ^^^  opinion  was  afterwards  alluded  to  by  Grose  J.  in  Lyon's 
an  accountable  case  after  nuentioned  (a).  It  does  not  appear  whether  thi& 
i-eceiptnmthtn  the  ^^^^^^  were  formed  with  reference  to  the  manner  in  which 

atat.  7  Geo.  2.        *^ 

being  witten  in  the  offeuce  was  laid  in  the  indictment,  which  no  otherwise 
abooi  kept  for    connected  the  entry  itself  foreed  with  the  book  in  which  it 

the  purpose  oj  en-  ^  o 

tering  receiptt  ofvf2^  made  than  by  averring  that  the  Defendant  forged,  &c. 
money  for  the  u9e  ii,  ^  certain  receipt  for  money,  purporting  to  be  a  receipt 
Vide  the  Prece-"  given  on  the  16th  of  June  1777  by  one  J.  C.  (which  said 

dent  at  large  in  ct  j^  Q^  ^y^^n,  &c.  was  and  still  is  a  clerk  of  the  governor 
the  Crovjn  Cir-         ^     ^  '  r   ,       «      ,       r  t^      ,       ,  ,         i 

euit  Assistant,  *'  and  Company  ot  the  Bank  of  £ngland,  entrusted  and  em- 
280.  and  vtde  u  ployed  by  the  said  governor,  &c.  to  give  receipts  on  their 
post.  '   ^'  behalf  for  such  sums  of  money,  notes,  &c.  as  he  might 

(a)  P.  938.        M  receive  for  the  said  governor,  &c.)  for  and  on  behalf  of 

"  the  said  governor,  &c.  to  a  certain  corporation  called 

"  The   London   Assurayice^   for    the   said   governor,"    &c« 

(Then  after  setting  forth  the  tenor  of  the  receipt  as  before 

mentioned)  "  which  said  receipt  for  money,  &c.  did  import, 

signify  and  express  that  the  said  J.  C.  as  Clerk  of  the  said 

governor,  &c.  had  dn  the  16th  of  June  1777  received  of 

^e  said  corporation  called  The  London  Assurance  the  sum 

of  ^^.3210,  with  intent  to  defraud,"  &c. 

Hunter's  case,       William  Hunter  was  tried  on  an  indictment  charging, 

O.  B.  Dec.  1794,  that  he  had  in  his  possession  a  paper  partly  printed  and  partly 

MS.  Jud.^"        written,  called  a  navy  bill,  signed  by  Sir  A.  Hammond,  Bart. 

(2  Leach,  711.  (and  Others)  three  of  the  principal  officers  and  commissioners 
s.  c.)  *  ^f 
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of  his  Majcstj^s  navy;  which  said  paper  is  to  the  tenor  and  Ch.  XIX. $  36. 
cflFect   following,   that   is   to  say,  "  Extra*     Received  the  ^y  tat.  2  G.  2. 
«  20th  Sept.  1799.     No.  660.    To  Edward  Wilson,  pilot  o/^'Xerc. 
♦'  extra,  in  reward  for  his  service,  between  the  1st  Jxnieznd  end  receipts. 
^  the  8th  Sept.  1794,  in  piloting  his  Majesty's  sloop  Lord  jtu  not  sumde^ 
**  Mulgrave  from  the  river  Humber  to  the  Domois,  thence  ^ «» indictment 
•*  to  Spithead,  and  back  to  the  river  Humber,  and  attend.-gj^^f;^,^. 
**  ance,  as  appears  by  a  certificate  remaining  in  the  comp"  ^nentforpajfment 
«  troller's  office,  the  sum  of  £.35.       ,  f,l  Z^%1'^ 

A.  S.  Hammond.    S.  Henslow.     Geo.  Marsh.''    *tate  web  navy 
And  under  which  said  paper  partly  printed,  &c.  ^^^^^  ^^l^^^^tT^a^' 
navy  bill,  was  then  and  there  contained  a  certain  order  in  then  charge  that 
writing  for  payment,  called  an  assignment,  for  payment  ^^*cdar*^iht^f^^' 
the  sum  of  money  mentioned  in  the  said  paper,  &c.  called  o.  money  mentioned 
navy  bill,  bearing  date  24th  Sept.  1794,  and  signed  by  G.  j^i^J^'^'^j^^^ 
Marsh,  Esq.  Geo.  Rogers,  Esq.  and  Samuel  Marshall,  Esq.  viz.  **  Wm. 
three  of  the  said  principal  officers  and  commissioners  of  his  '^^<*rnton,**Wm, 

ikit   '     ^t  ji_*i_         -J  !•  ••         r  Hunter  r  becamt 

Majesty  s  navy;  and  which  said  order  m  writmg  for  p^y*  tJbe  mere  signing 
ment,  called  an  assignment,  for  payment  of  the  said  sijm  of '"'^  names,  m^ 
money  mentioned  in  the  said  paper  partly  printed,  &c.  called  the  previous  mat- 
a  navy  bill,  is  to  the  tenor  and  effect  following,  that  is  to  *^*  ^^  "<*  "«- 
say,  «  No.  6460.  to  be  paid  out  of  ^.2000  received  SthlZlffoc!!^! 
"  Sept.  1794,  and  appointed  ta  pay  pilotage  on  the  head  of '<>  ^  a  receipt: 

,,  but  it  should  be 

wages.  averred  that  such 

"  G.  Marsh.     G.  Rogers.     S.  Marshall,  navy  bill,  istc. 
"  Assigned  the  24th  Sept.  94.  Z:^rtir' 

O.  S."  purport  to  be  and 

Upon  which  said  paper  writing  was  then  and  there  ^^T^'^^'d^^^il'^i.' 
tained  a  certain  indorsement  partly  printed  and  pardy  writ-  soner  didfeloni- 
ten  by  one  Wm.  Davis,  chief  clerk  to  the  comptroller  ofhis^^^>''«^^'^^ 
Majesty's  navy  in  his  office  for  bills  and  accounts,  which 
said  indorsement  is  to  the  tenor  and  effect  following,  that  is 
to  say,  "  The  certificate  within  mentioned  is  indorsed  by 
«  Ed.  Wilson  payable  to  Mr.  Wm.  Thornton. 

"  T.  Davis." 
The  indictment  then  charged  that  the  prisoner  did  felo- 
niously forge,  &c.  a  certain  receipt  for  money,  to  wit,  for' 
the  sum  of  25/.  mentioned  and  contained  in  the  said  paper 
partly  written,  &c.  called  a  navy  bill ;  which  forged  receipt 
is  as  follows,  that  is  to  say,    "   Wm.  Thornton."     "  Wm. 

6  C  «  Hrmter,'' 
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Ch.  XIX.  %  36.  ^<  Hunter,''  with  intention  to  defraud  his  Majesty,  against 

By  Stat.  2  G.  2.  the  statute,  &€• 

c  25   ilfc 

Oftkedsy  Ufc.         A  second  count  stated  the  navy  bill,  the  order  for  pay- 
and  receiptt.       ment,  and  indorsement,  in  the  same  mamier  as  in  the  first 

count;  and  then  stated  that  to  the  said  last-mentioned  paper 
partly  written,  &c«  called  a  navy  bill,  was  annexed  and 
written  a  certain  false,  forged*  and  counterfeited  receipt  for 
money,  to  wit,  for  the  sum  of  25/.  in  the  saidlast^mentioned 
paper  partly  printed,^  &c*  called  a  navy  bill;  which  said 
false,  forged,  and  counterfeited  receipt  for  money  is  9^  fol- 
lows ;  that  is  to  say,  "  Wm.  Thornton."  "  Wm.  Hunter.*' 
And  that  the  prisoner  did  utter  and  publish  as  true  the  ssud 
last-mentioned  forged  and  counterfeited  receipt  for  money, 
with  intent  to  defraud  his  said  Majesty;  he  well  knowing 
the  same  to  be  false,  &c.  There  were  other  similar  counts, 
some  charging  the  instrument  forged  to  be  an  acquittance; 
others  stating  the  intention  to  be  to  defraud  Wm.  Thornton 
and  other  persons. 

On  the  trial  it  appeared  that  Edward  Wilson,,  who  had 
been  pilot  of  the  Lord  Mulgrave,  having  received  from  his 
captain  a  certificate  of  his  service,  sent  it  to  Wm.  Thornton 
to  receive  his  wages.  That  the  prisoner  was  a  clerk  in  the 
comptrolbr's  office ;  and  being  employed  to  forward  the  pi- 
lot's bills  through  the  office,  got  into  his  hands  the  bill  stated 
in  the  indictment,  and  carried  it  with  the  order  for  payment 
and  indorsement  upon  it,  which  were  necessary  for  receiving 
the  money,  to  the  cashier  of  the  pay-office ;  having  wafered 
to  one  side  of  the  bill*  on  which  was  written  the  sura  25/., 
under  those  figures,  a  four-penny  stamp  used  for  receipts,  on 
which  were  written  the  names  of  "  Wm.  Thornton,  Wm. 
Hunter,"  without  any  words  importing  that  they  had  re- 
ceived the  money.  And  it  was  proved  that  the  cashier  was 
in  the  habit  of  paying  navy  bills  on  the  owner's  name  being 
Avritten  under  the  sum  without  any  other  receipt.  It  ap- 
peared on  producing  the  bill  that  the  name  Major  Woolhead 
was  written  at  the  bottom  of  it;  with  respect  to  which  it 
was  proved  that  it  was  usual  to  have  his  name  to  the  bills, 
as  without  it  they  did  not  regularly  pass  through  the  office ; 
but  that  a  bill  would  not  be  stopped  if  his  name  were  not 
put  to  it-     There  also  appeared  on  one  side  of  the  bill  the 

initials 


1 
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initials  of  Mn  Davis's  name,  T.  D.  which  were  not  stated  Ch,  XIX.  §36. 
in  the  indictment.  -^'  *^^'  2G.  i?. 

c.  25,  \^c. 

After  conviction,  judgment  was  respited  to  take  the  opi-  of  reed*,  i*fc. 
nion  of  the  Judges  on  the  case,  which  was  argued  before  all  ond  receipts. 
tile  Judges  (except  Ashhurst  J.)  in  the  Exchequer-chamber,  16th  June  1795. 
where  several  objections  were  made  on  behalf  of  the  prisoner 
to  the  indictment.  !•  Because  it  did  not  appear  by  the 
tenor  of  the  instrument  as  set  forth  in  the  indictment  that  it 
was  a  receipt.  2.  Because  there  was  nothing  stated  in  the 
indictment  to  shew  that  this  could  operate  as  an  acquit- 
tance. It  was  argued  as  to  the  first,  that  forgery  consisted 
in  making  a  false  instrument  so  as  to  resemble  a  genuine 
one.  That  it  was  not  sufficient,  as  here,  to  allege  generally 
that  the  prisoner  forged  a  receipt,  which  was  a  conclusion  of 
law,  but  faots  must  be  stated  to  shew  the  Court  that  such 
conclusion  was  true.  Wherefore  the  indictment  must  set 
out  the  instrument  itself  forged,  that  the  Court  might  see  that 
it  was  such  as  the  statute  intended  which  made  the  forging 
of  it  felony.  That  here  the  tenor  of  the  instrument  set 
forth  was  simply  "  Wncu  Thornton,  Wm.  Hunter,"  which 
did  not  import  a  receipt,  and  was  stated  as  an  independent 
instrument;  die  previous  statements  of  the  navy  bill,  &c. 
having  no  connection  with  the  charge,  and  being  only  stated 
as  inducement.  For  though  the  second  count  stated  that 
the  receipt  was  annexed  to  the  navy  bill,  yet  that  only  im- 
plied that  originally  the  instrument  considered  as  the  receipt 
was  something  independent  in  itself;  and  it  only  amounted 
to  charging  that  that  which  was  no  receipt  in  law  was  so 
annexed.  That  this  therefore  was  not  like  the  case  of  an 
indorsement  of  a  bill  of  exchange,  which  was  always  con- 
nected with  and  incorporated  into  the  bill  itself.  2.  That 
supposing  the  meaning  of  the  instrument  need  not  necessarily 
appear  on  the  face  of  it,  still  this  indictment  was  bad,  inas- 
much as  there  was  nothing  which  charged  that  the  words  in 
question  meant  or  purported  {a)  to  be  the  receipt  of  aif^ 
one,  which  was  necessary  where  the  instrument  did  not  shew 
its  meaning  upon  the  face  of  it.     3.  It  was  objected,  that  as 

(fl)  It  was  asked  by  Evfe  C.  J.  Whether  there  wercJiny  authority  to 
shew  that  the  meaning  of  equivocal  words  could  be  fixca  by  alleging*  that 
they  purported  to  be  such  or  such  a  thing?  for  he  conceived  that  the  word 
purport  signified  apparent  meaning. 

the 
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cb.  XIX.  S  36.  the  navy  bill  set  forth  in  the  indictment  had  not  the  ktlccs 

f^^s^i^c  ^  ^  "  ^*  ^'^  ^^^  *^  ^*™^  "  Major  Woolhead,"  it  varied  from 

ofdeeit,  ^c.      the  liavy  bill  proved. 

and  receipts.  jj  ^^s  answered  on  the  part  of  the  Crown  to  the  two  first 

objections,  that  it  was  sufficient  to  set  out  the  tenor  of  the 
thing*  forged,  which  here  consisted  of  the  name,  and  was 
averred  to  be  a  receipt  for  money ;  and  the  only  question 
was,  whether  a  receipt  could  not  consist  of  a  name,  which 
no  doubt  it  might,  if  in  point  of  fact  it  were  so  intended. 
Then  the  indictment  stated  the  existence  of  the  navy  bill,  and 
that  to  obtain  payment  of  it  the  prisoner  forged  the  name 
*'  Wm.  Thornton"  as  a  receipt,  the  meaning  of  which  was 
properly  to  be  ascertained  by  evidence,  and  needed  not  to  be 
stated  on  the  record.  3.  That  the  omissions  adverted  to  in 
setting  out  the  navy  bill  constituted  no  part  of  it,  but  were 
merely  signatures  or  memoranda  made  by  the  clerks  through 
whose  offices  the  bill  passed;  and  that  they  furnished  no 
ground  of  objection  in  this  case,  as  the  navy  bill  was  merely 
set  out  in  the  indictment  l>y  way  of  inducement. 

In  Easter  term  1796  judgment  was  arrested  on  the  ground^ 
that  it  did  not  appear  on  the  face  of  the  indictment,  nor  was 
it  shewn  by  averment,  that  the  instrument  was  a  receipt. 
Though  BuUer  J.  thought  that  the  second  count  might  be 
supported ;  considering  this  to  be  as  much  a  receipt  as  the 
writing  a  name  was  an  indorsement  on  a  bill  of  exchange. 
But  to  this  it  was  smswered,  that  an  indorsement  was  com- 
plete by  writing  the  name  on  the  bill  without  any  thing 
more.  Whereas  the  name  itself  as  stated  in  the  indictment 
was  no  receipt;  though  the  name  coupled  with  the  navy  bill 
might  together  form  a  receipt.  But  then  it  ought  to  be  so 
stated ;  as  was  done  in  a  case  referred  to  in  the  Crown  Circuit 
Companion,  (p.  405  ed.  of  1 799.)  which  was  an  indictment  for 
uttering  a  forged  warrant  for  payment  of  a  South*Sea  annui- 
ty, wherein  it  was  stated  that  one  D.  H.  was  a  clerk  of  the 
S.  S.  Company  entrusted  to  sign  warrants  for  the  payment 
of  money;  and  that  one  H.  P.  having  in  his  custody  a  certain 
warrant,  &c.  signed  by  the  said  D.  H.  and  directed  to  K.  R. 
the  cashier  of  the  Company  for  the  payment  of  8/.  to  one 
W.  D.,  on  tl^  back  of  which  said  warrant  the  said  W.  D. 
had  signed  his  name ;  which  said  paper  partly  printed^  &fc. 
together  with  the  said  indorsement  inform  aforesaid^  did  pur^ 

port 


name  f*ftbe  9itb» 
tcriber^  and  there' 
fore  not  purport^ 
ing  to  be  a  receipt 
if  the  wm  tbert' 
in  mentioned 
Jrom  any  person, 
it  not  a  receifit 
n 
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port  to  be  and  was  a  receipt^  acquittancey  and  discharge,  under  Cb.  XIX.  §  36. 
the  hand  of  the  said  W.  D.  far  the  said  sum  of  8/.,  he  the  said  ^-^^^''^^  ^'  ^' 
H.  P.  did  feloniously  alter,  &c.  («).  of  deed*,  \:tc, 

James  Lyon  was  indicted  for  forging  a  scrip  receipt  lor  f^^  ^eeeipte. 
2000L  3  per  cent,  cons.,  which  was  charged  to  be  a  receipt  Lyon's  cue, 
for  money,  in  this  form:  O.  B  ^^^'^^* 

**  /'.2000  three  per  cent,  annuities  1793.  .      ..   '-J 

Jo  r  «•     ""  *^^P  receipt 

^  By  virtue  of  a  resolution  of  the  House  of  Commons  lOTnitb  the  blank 
«  raising  ^.4,500,000  for  the  service  of  the  year  1793.         -^^Ip^b  X 

"  Received  of  the  sum  of  jf  .144  for"^ 

"  the  deposit  of  £A0  per  cent,  on  ^f  .1440,  sub- 
*^  scribed  by  him  in  pursuance  of  the  abovesaid 
*^  resolution;  and  upon  due  payment  of  the  remain- 
^  ing  j^*90  per  cent,  of  the  said  sum  of  ^^.1440, 
^  the  said  subscriber  or  his  assisms  by  indorsement  i  /< . . .  ^  .  > . 

,  ,  ^/  •144  fop  money  twwfi 

^^  hereon  will  in  exchange  for  this  receipt  become  [  ^         tbe  stamta, 

^^  entided  to  ^^.9000  joint  stock  of  3  per  cent,  an- 

^^  jiuities,  which  were  consolidated  at  the  Bank  of 

<^  England  by  certain  acts,  &c.,  the  interest  to  com- 

".  mence  from  the  5th  January  1793,  &c.    Witness 

"  my  hand  this  4th  April  1 793. 

**  Entered.    W.  Johnson.  T.  Thompson." 

.**  31st  May. 
"  Received  ;f.l44  for  second  payment. 

«  Entered.     W.  Smart.  T.  Thompson." 

(Setting  forth  like  receipts  for  other  payments  to  the  fifth 
inclusive ;)  With  intent  to  defraud  the  governor  and  com- 
pany of  the  Bank  of  England. 

There  were  other  counts  laying  the  intent  to  be  to  de- 
fraud other  parties,  and  for  uttering  the  same  (^).  To  this 
there  was  a  demurrer  on  the  ground  that  the  instrument 
forged  was  not  a  receipt  for  money  within  the  statutes,  inas»- 
much  as  it  was  not  filled  up  with  the  name  of  the  subscriber 
or  person  from  whom  the  money  was  received.  And  after 
argument  by  counsel,  and  consideration  of  the  case  by  all 
the  Judges  to  whom  it  was  referred,  they  were  all  of  opinion 
that  the  prisoner  was  entitled  to  judgment.  Grose  J.  in  de- 
livering the  opinion  of  the  Judges  observed,  that  the  instru- 
ct) Vide  2  Leach,  719.  where  the  opinion  of  the  Judges  as  delivered  by- 
Mr.  Jastice  Grose  at  the  O.  B.  in  May  1796  is  stated. 

{b)  Another  indictment  charged  a  similar  offence  as  a  forgeiy  of  a 
ecrip  receipt ;  to  which  there  was  also  a  demurrer. 

ment, 
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Ch.  XlZ.f  35.  ment,  the  tenor  of  which  was  necessarily  set  forth  in  the 
^^^^\J^  ^*  ^'  indictment,  was  not  a  receipt  for  money  in  contempla  ion  of 
Ofdeedt,  life.  law,  within  the  meaning  of  the  statute  2  Geo.  2.  c.  25,  &c. 
mdrtceiptt.        -pj^j^^  j^  ^^s  the  duty  of  the  cashier,  appointed  by  the  Bank 

to  receive  such  subscriptions,  to  fill  up  the  receipts  with  the 
names  of  the  subscribers  or  persons  from  whom  they  ori- 
ginally received  the  money;  and  until  the  blank  left  in  the 
printed  form  were  so  filled  up,  the  instrument  did  not  be* 
come  an  acknowledgment  of  payment,  or  in  other  words  a 
receipt  for  money.  While  in  such  a  state  it  was  no  more  a 
receipt  than  if  the  sum  prpfessed  to  be  received  were  omitted. 
Ante,  9Sa         That  in  Rex  v.  Harrison,  the  book  in  which  the  entry  was 

made  imported  to  be  a  book  containing  receipts  for  money 

received  by  the  Bank  from  their  customers,  and  therefore 

shewed  that  the  money  was  received  fram  the  party  to  whom 

the  book  belonged. 

Thomas's  cmse,      George  Thomas  was  indicted  for  fbr^ng,  and  for  utter- 

«w  L^Bliw  j'  '^^^  knowing  to  be  forged,  a  variety  of  acquittances  and  re* 

MS.Jud.  ceipts  for  money.     The  first  count  charged  that  the  prisoner 

^^^^'^^'on,  &c.  feloniously  did  utter  and  publish  as  true  a  certain 

c  25.y&r  utter-  false,  forged,  and  counterfeited  acquittance  and  receipt  for  mO' 

^/w^i'l'^^'r.  ^^'  (to  wit)  for  ZL  12*.,  in  the  words,  &c.  following,  (viz.) 

tancet far  money,  ^^  Received  the  8th  of  May  1794  of  John  CoUinridge  the 

"^^^'^r'^^  "  sum  of  three  pounds  twelve  shillings  for  wheelwright's 

vMu  the  repre-    '^  work  for  the  honourable  commissioners  of  his  Majesty'^ 

tentative  ^  one    ci  navv. 
C-  deceatedf  vjho 

had  contracted  ^  £*S  :  12.  William  Clarke.'^ 

i^*/*?  ^^^^'^^  *  certain  other  false,  forged  and  counterfeited  acquit- 
forged  receipts  or  ^^<^^  suid  receipt  for  money,,  to  wit,  for  1/.  5^.,  in  the 
vouchere^  a»  if    ^ords,  &c.  foUowinir;    fand  so  stated  in  like  manner   22 

Jrom  the  person*  .    ,  .  r  j«/»^  i  r       fn- 

empiqyed  h  C,  Other  receipts  oi  different  dates,  tor  different  sums,  purport- 
to  supply  ^"^f^r-  ing  to  be  signed  by  different  persons,  as  .received  of  the  said 
noith  intent  to  in-  John  CoUinridge ;)  widi  intent  to  defraud  our  Lord  the  King; 
duce  the  board  to  he  the  Defendant  at  the  time  of  uttering,  &c.  well  knowing 
eountsi  is  an  of-  the  same  to  be  false^  forged,  and  counterfeited,  against  the 
fence  within  the  statute,  &c.     There  was  a  second  count  for  uttering,  &c. 

statute  f  though  .  ^  ,  •   ^        i       >-        •         •  -v       •  «      • 

the  persons  whose  ^^^  acquittance  and  receipt  only  (setting  it  out)  with  the 
receipts  were  so  lite  intent;  and  a  third  count  for  forging  and  counterfeiting 
aeaiunMA^°oC.9  ^^^  same  acquittance  and  receipt  (setting  it  out)  with  the 
and  not  to  the     Uke  intent,  against  the  statute.  &c. 

^^J  board,  g^f^^ 
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Before  the  case  was  opened  on  the  part  of  the  prosecution,  Ch.  XIX.  $ 
le  prisoner's  counsel  applied  to  the  Court  that  the  prosecu-  -Sj' *««*•  2  G. 


3& 
2. 


die  prisoner's  counsel  applied  to  the  Court  that  the  prosecu-  -ok  *««*• " 
tor  might  be  put  to  elect  on  which  of  the  several  receipts  qfdcttU^  W 
stated  in  the  first  count  he  would  proceed,  and  might  be  re-  andncapu. 
strained  from  proceeding  on  more  than  one*  But  Le  Blanc  ].Ona  count  for 
denied  the  application,  as  the  receipts  were  charged  to  have  3^"^f^^'^^ 
been  uttered  at  one  and  the  same  time,  and  might  constitute  reuipu^the  Court 
only  one  offence  of  uttering  many  forged  receipts  (a).     And '"'''  *^  P^  *^, 
accordingly  it  was  proved  that  the  several  receipts  there  eiection  on  mhieh 
stated  were  forged,  and  were  uttered  at  one  and  the  same  '^S^^*?^^??^' 
time,  in  one  bundle,  by  the  prisoner,  by  his  giving  them  in  feredatthetama 
to  the  solicitor  of  the  navy  board  as  vouchers  to  verify  an  '»''*^ 
account  of  the  expenditure  of  one  Collinridge,  a  public  ac- 
countant deceased,  for  the  purpose  of  getting  such  account 
passed  at  the  navy  board.     And  the  jury  found  him  guilty 
of  th^  whole. 

An  objection  was  then  stated  by  the  prisoner's  counsd, 
that  the  forging  or  knowingly  uttering  the  receipts  in  ques- 
tion was  not  under  the  circumstances  an  offence  within  the 
meaning  of  the  statute  2  Geo.  2.  c.  25.  s.l.  as  they  purported 
to  be  receipts  given  to  Collinridge  by  persons  employed  by 
him,  for  money  therein  stated  to  have  been  paid  to  them 
for  work  and  materials  done  and  provided  for  the  business 
in  which  he  was  employed  under  die  navy  boards  and  were 
produced  by  die  prisoner  as  vouchers  to  accompany  and  verify 
Collinridge's  accounts,  in  order  to  get  them  passed  by  the 
navy  board;  which  accounts  the  prisoner  had  taken  upon 
himself  after  CoUinridge's  death  to  get  passed,  in  order  to 
get  rid  of  an  extent  which  had  issued  against  CoUinridge's 
estate  and  effects.  And  it  was  urged  in  support  of  the  ob- 
jection, that  these  workmen  were  solely  employed  by  Collin- 
ridge and  not  by  the  navy  board;  and  that  he  and  not  the 
navy  board  were  answerable  to  them.  That  therefore  the 
board  had  nothing  to  do  with  these  receipts,  and  it  was  in- 
different to  the  board  whether  these  sums  had  been  paid  to 
these  several  persons  or  not  (i). 

(a)  Vide  R.  v.  Young  and  others,  3  Terra  Rep.  98. 

(A)  The  fact  here  assumed  in  tlie  tenns  of  Uie  objection  did  not  appear 
upon  the  evidence.  On  the  contrary,  it  was  understood  tliat  Collinridjife 
was  etnployed  aa  agent  to  the  board*  and  wars  to  be  paid  what  sums  he 
liad  cxpendad- 

Judgment 
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Ch.  XIX.  i  S6.  Judgme«t  being  respited,  in  order  to  submit  these  objec- 
My  ttat.  7  G.  2.  tions  to  the  consideration  of  the  Judges,  on  the  6th  of  No- 
rJa<r^^f(^  vember  1800  they  all  [absent  Lawrence  J.]  held  the  convic- 
money  or goodt.  tion  right;  and  that  the  receipts  as  stated  were  within  the 
Vide  Jones  and  Statute*  And  they  also  agreed  that  the  prosecutor  was  not 
Palmer's  case,  bound  to  proceed  on  one  receipt  only. 

potts.  6  C  S.  P. 

Warrant  or  Order  for  Payment  of  Money  or  Delivery  of 

Goods. 

$  37.  It  seems  now  settled  that  if  the  warrant  or  order  men<» 

7  G.  2.  c.  22.  tioned  in  the  stat.  7  Geo.  2.  c.  22.  do  not  purport  on  the  fiicc 
Ante  923- 

of  it,  or  be  shewn  by  proper  averment,  to  be  made  by  one 

having  authority  to  command  the  payment  of  the  money 
or  direct  the  delivery  of  the  goods,  and  to  be  compulsory 
on  the  person  having  possession  of  the  subject  matter  of  it; 
but  only  purport  to  be  a  request  to  advance  the  money  or  sup- 
ply the  goods  on  the  credit  of  the  party  applying,  which  the 
other  may  comply  with  or  not  as  he  sees  proper,  it  is  not  a 
warrant  or  order  within  the  statute* 
Rex  y.  Mary  The  Defendant  was  indicted  for  uttering  and  publishing 

i754^Fo»t^ir9'  ^^^  following  false,  forged,  and  counterfeited  warrant  and 
A  nue  in  tie      order  for  the  delivery  of  goods: 

r'^1'"^;         "Mr.Jefferys,  Oct.  16th,  IWS. 

aebopieeper,  de-  ^^  I  desire  you  to  let  this  woman  have  six  yards  of  ordi* 
tmngbtmtolet  u  jjajy  stuff,  One  pair  of  stockings,  one  shift,  one  apron, 

certain  good*      ^  One  handkerchief;  and  I  will  see  it  all  paid  for.    Witness 

vAicb  be  VHHiid    u  ^y  hmd. 

tee  aim  paid  for  f  * 

Unota  warrant  "  GcorgC  May." 

or  oixler  C'^^icb  With  intent  to  defraud  W.  Jefferys,  &c. 

are  utea  at  syno'  _  ii.  i.  i  •  t    i 

nrmout  teryntj  The  fact  was,  that  the  prisoner,  pretendmg  to  be  entitled  to 
.A^'*!^  ^  parochial  relief  in  the  parish  of  Maidstone,  went  to  the  shop 
Mtaiute,  of  Jefferys  with  the  order,  pretending  to  have  brought  it 

from  May,  the  overseer  of  the  po6r,  and  desiring  him  to  let 
her  have  the  articles  on  the  credit  of  it.  Jefferys  suspecting 
the  forgery  had  her  secured.  The  prisoner  was  convicted; 
but  Mr.  Justice  Foster  respited  judgment  on  a  doubt  whe- 
ther such  a  writing  were  a  warrant  or  order  for  the  delivery 
of  goods  within  the  act;  since  if  it  had  been  genuine  it 
would  have  amounted  to  no  more  than  a  request  from  May 
for  the  delivery  of  the  goods  on  his  credit,  and  an  under- 
taking on  his  part  to  see  them  paid  for.  And  on  a  con« 
ference  ef  the  Judges  in  July  1754,  nine  ©f  them  were  clearly 
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of  opinion  that  the  writing  was  not  a  warrant  or  order  for  Ch.  XIX.  $  37^ 
the  delivery  of  crooda  within  the  act;  considerinp:  that  the  ^yji^^'l  ^-  ^' 

,  ,  1   .       t  c-  22.  Ofnjjar- 

words  warranty  or  order  ^  as  they  stand  m  the  act  are  syno-  rant  or  order  far 
nymous,  and  iioport  that  the  person  giving  such  warrant  or  '^^oney  or  ifM*. 
order  has  or  at  least  claims  an  interest  in  the  money  or  goods 
which  are  the  subject  matter  of  it,  and  has  or  at  least  assumes 
to  have  a  disposing  power  over  ^em,  and  takes  on  him  to 
transfer  the  property  or  at  least  the  custody  of  them  to  the  per- 
son in  whose  favour  such  warrant  or  order  is  made*  And 
though  this  case  must  fail  within  the  mischief,  yet  in  the  con- 
struction of  an  act  so  penal  the  strict  letter  of  it  ought  not  to 
be  departed  from.  One  of  the  Judges  doubted,  but  acquiesced* 
Another  of  them  (Sir  Sidney  Stafford  Smythe)  dissented 
from  the  majority;  considering  that  the  stat*  7  Geo.  2.  was 
made  on  purpose  to  take  in  cases  which  had  not  been  provided 
for  by  the  former  act  of  the  2  Geo.  2.,  and  therefore  ought 
to  receive  a  liberal  constructioni  That  the  word  order  was 
in  daily  use  among  traders  in  a  larger  sense  than  was  then 
contended  for;  extending  to  letters  or  messages  between 
them,  where  one  desires  the  other  to  send  him  a  quantity  of 
goods  in  the  way  of  trade,  without  pretending  to  have  any 
interest  in  or  disposing  power  over  them*  That,  had  the 
order  been  genuine,  and  the  goods  delivered  on  the  credit 
of  it.  May  would  have  been  liable,  and  Jefferys  would  have 
been  defrauded.  That  therefore  the  case  came  within  the 
mischief  and  the  words  of  the  act.  The  remaining  Judge 
was  absent.  The  prisoner  was  discharged. 

George  Williams  was  indicted  for  forging  the  following  WiltUtna^scastf^ 
order  for  deUvery  of  goods.  W^m. 

^  Monday,  3  July  lf7S*coT.  Nares  j 

u  c:-  MS.  Crown  Cng. 

'     .  ,       ,  ^  ^         ^,,.„.  ,  Res.  and  MS. 

«  Please  to  let  the  bearer  Capt.  Geo.  Williams  have  12  Gould  j.  (Serjt 
«•'  barrels  of  tar;   and  in  so  doing  ycu^U  oblige  your  humble  ^®!?'I^!*®  ^1^* 
^'  servant  to  command,  134.  S.  c.) 

"  To  Mr.  Gilmore,  Wm*  Robinson*  ^  «^s^  ^^  ^    , 

„  tradesman  to  let 

"  GosporU"  the  bearer  have 

With  intent  to  defraud  H.  Lys,  J.  S.,  and  N.  Guildmore.     ^^^l^^^*  t' 
It  appeared  that  Robinson,  though  a  customer  of  Messrs.  /,^^.  ^  them 
Lys  and  Co.,  was  not  the  ^wner  of  or  had  any  special  m^^ithintf^  statute 
terest  in  the  goods  in  question,  or  any  others  in  their  ^^^^^i  Writer  having  no 
nor  had  any  authority  to  send  any  §t}cb  order,  if  it  had  bcenifv-ww*  interest 

J,  T^  .         «« such  g0O9W* 

6  D  gcniune.  * 
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Ch.  XIX.  J  sr.  genuine.  The  prisoner  was  found  guilty,  but  Narcs  J.  rc- 
Bj  Stat.  7  G.  2.  spited  judgment  on  the  question,  whether  this  were  an  order 
lanhr%de7for  within  the  statute?  And  all  the  Judges  (absent  De  Grey 
money  or  goods.  C.  J.  and  WiUes  J.)  in  Michaelmas  term  1775,  agreed  that 

it  was  not  within  it,  upon  the  authority  of  MitcheU's  case: 
though  most  of  them  said  they  should  have  doubted  the  pro- 
priety of  that  determination  had  it  been  res  integra;  bat 
having.been  so  long  acquiesced  in,  they  thought  it  could  not 
now  be  departed  from. 
Ellor's  case.  So,  a  note  in  these  terms,  **  Messrs.  Songer,  please  to 

?L^ach*3^^^' **  *^°^  £'^^  ^y  *^  bearer,  as  I  am  so  ill  I  cannot  wait  on 

"  you.  Eliz.  Wery;"  was  holden  not  to  be  an  order  within 
the  statute. 
Clinch's  case.  In  Clinch's  case  the  indictment,  which  was  on  the  same 
O.  B.  Jan.  l?^l,  statute,  for  forging  an  order  for  the  delivery  of  goods,  stated 
&  Thornton  B.  '^  substance  that  on  the  7th  December  1790  James  Lewis 
?9^  J"^-  Desormeaux,  silk-dyer,  delivered  to  Frances  Purser,  silk- 

S.  C.)  '  dyer,  78lb.  of  raw  silk  called  Piedmont  raw  silk,  of  the  goods 
An  indictment  and  chattels  of  him  the  said  J.  L.  D.,  to  be  sorted  for. dyeing; 
to  deliver  goods,  ^nd  that  the  prisoner  well  knowing  the  premises,  feloniously 
pf  porting  to  be  forged,  &c.  a  certain  warrant  or  order  for  delivery  of  goods, 
JLo  v>aa  alleged  ^"^'^^  the  name  of  L.  Desemockex  thereunto  subscribed,  pur- 
tobe  the  senoant  porting  (a)  to  have  been  signed  by  one  Lewis  Desormeaux, 
not s^a!ing7ha't  ^Y  ^^^  name  and  description  of  L.  Desemockex,  he  the  said 
such  tervant  bad  Lewis  Desormeaux  then  and  there  being  the  servant  of  the 

'such  order^Ubad.^^^^  J"  ^'  ^*  ^^  his  Said  business  of  a  silk-dyer,  and  purport- 
ing to  be  a  warrant  or  order  from  the  said  Lewis  Desor- 
meaux as  such  servant  of  the  said  J.  L.  D.  for  the  deUvery 
of  ^Ib.  of  the  said  raw  silk,  called,  &c.  parcel  of  the  said 
78lb.  &c.  to  the  bearer  of  the  said  warrant  and  order;  the 
tenor  of  which,  &c.  is  as  follows ; 

"  Please  to  send  by  the  bearer  8lb.  of  that  whorpe  him 
"  market. 

"  L.  Desemockex**' 
With  intent  to  defraud  the  said  J.  L.  D.  &c.  A  2d  count 
was  for  uttering  the  same,  and  a  3d  and  4th  for  forging 
and  uttering  it  with  intent  to  defraud  Purser. 

The  prosecutor  J.  L.  D.  was  a  silk-dyer  in  Spitalfields, 
with  whom  the  prisoner  had  lived  a  fortnight  before  the 
transaction  happened  as  a  journeyman  or  under  sen^ant  in 
the  warehouse,  and  James  (the  husband  of  Frances)  Purser 

(a)  Vide  post.  s.  $6. 

was 
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was  smother  servant*    The  prosecutor's  business  was  in  ge-  Ch.  XIX.  $  3r. 
neral,  but  particularly  in  his  absence,  under  the  direction  of  ^y  **«'  J  G-  ?• 
his  son  Lewis   D.,  who  was  apprenticed  to  his  father.  Oy^  rant  or  .rd^fct 
the  7th  Dec.  1790  James  Purser  delivered  the  78lb.  of  silk  '^^xmey  or  goi^U. 
tied  up  in  a  bag  to  his  wife,  with  directions  to  prepare  it 
for  dyeing.  A  few  hours  after,  the  prisoner  called  at  Purser^s 
house  and  asked  for  8lb.  of  the  silk,  saying  that  he  had  been 
sent  by  Mr.  Desormeaux  to  her  for  it,  and  producing  at  tlie 
same  time  the  order  in  question.  Mrs.  Purser  not  ktiowing 
the  person  of  the  prisoner  looked  at  the  order,  and  asked 
him  who  wrote  it?   To  whom  he  replied,  Mr.  Lewis  Des- 
ormeaux; and  she  not  knowing  his   hand-writing  nor  the 
manner  in  which  he  spelt  his  name,  but  believing  the  order 
to  have  come  from  him,  knowing  he  had  the  management 
of  tills  part  of  his  father's  business,  delivered  the  8lb.  of  the 
silk  unwarped  to  tlie  prisoner,  understanding  the  words  of  the 
order  hurt  market  to  mean  silk  without  the  threads  round  it* 
It  was  proved  that  no  such  order  had  ever  been  given  either 
by  the  prosecutor  or  his  son;  and  that  the  prisoner  had  con- 
verted the  silk  to  his  own  use. 

Several  objections  were  urged  on  behalf  of  the  prisoner^ 
1st,  that  to  bring  the  offence  within  the  act,  the  order  must 
purport  to  be  made  by  a  person  who  had  an  authority,  or  at 
least  claimed  an  interest  ui  the  subject  matter  of  it;  and 
who  takes  upon  him  to  transfer  it  to  the  person  in  whose 
favour  the  order  is  made.  That  it  was  not  averred  in  the 
indictment  that  L.  Desormeaux,  whose  order  it  purports 
and  b  averred  to  be,  had  any  authority  over  or  interest  in 
^e  goods  in  quesUcm,  or  any  authority  to  make  such  an 
order,  which  ought  to  have  been  expressly  alleged.  It 
states  that  another  person  was  the  owner,  namely  the  father 
J.  L.  D.,  to  whom  the  son  was  only  a  servant;  and  it  cannot 
be  inferred  from  that  circumstance  that  the  son  had  authori^ 
over  the  goods;  suid  the  want  of  such  an  averment  cannot 
be  supplied  by  parol  evidence:  on  the  contrary  the  order  ap-» 
pears  to  have  been  made  by  an  apprentice  who  was  not  sui 
juris  and  had  no  disposing  power.  2.  That  the  instrument 
in  question  was  not  an  order  but  a  bare  request.  3.  That 
\\  was  not  directed  to  any  person,  and  consequendy  was  not 
upon  the  face  of  it  compulsory  upon  the  holder  of  the  goods. 
4,  That  further  it  ought  to  have   appeared  Qn  the  face  of 

the 
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Ch.  XIX,  §  3r.  the  indictment  that  the  order  was  to  the  holder  of  the  goods • 
By^tat.  7  G.  2.  ^Y\\Q  jury  having  found  the  prisoner  guilty,  judgment  was  re- 
Cantor ord^r for  spited  to  take  the  opinion  of  the  Judges  on  these  points; 
money  or  goods,  and  on  the  11th  of  May  1791  they  held  the  conviction  bad* 
2  Leach,  611.    The  printed  report  states  that  at  the  June  sessions  followmg 

Mr.  Baron  Perrjm,  in  delivering  the  opinion  of  the  Judges, 
Vide  Seas.  Pap.  stated,  1st,  that  on  the  construction  of  the  statute  the  forged 
1  rPL^*      *       warrant  or  order  for  the  delivery  of  the  goods  must  purport  to 

be  the  order  of  the  owner,  or  of  some  person  who  has  or  at 
least  claims  an  interest  in,  or  who  has  or  at  ledst  assumes  to 
have  a  disposing  power  over  the  goods,  and  takes  upon  liira  to 
transfer  the  property  or  custody  of  them  to  the  person  in 
whose  favour  such  order  is  made.  For  which  he  referred  to 
Mitchell's  case,  Williams's  case,  and  Jones's  case.  Again,  that 
the  order  must  be  directed  to  the  holder  of  or  person  inte- 
rested in  or  having  possession  of  the  goods.  Now  the  order 
set  forth  in  the  indictment  was  not  directed  to  any  person 
whatsoever;  but  merely  expressed  a  desire  that  8lb.  of  silk 
should  be  delivered  to  the  bearer  of  it,  widiout  any  direction 
from  whom  it  was  to  be  received.  On  that  ground  there- 
fore the  Judges  were  of  opinion  that  this  was  not  a  warrant 
(It  19  suflTicicnt  Qr  order  within  the  statute.  2dly,  As  to  the  form  of  the  in- 

however  H  Ine  • 

orderon the  face  (Uctment,  that  it  ought  to  have  appeared  in  the  indictment  that 
of  it  purport  that  |)^e  person  whose  name  was  subscribed  to  the  order  had  an 
ing  It  had  such  authority  to  make  it;  but  that  could  not  be  collected  by  any 
authority',  legal  inference  from  the  words  of  the  present  indictment; 

he°had  h  not;    ^^  L.  Desormeaux,  the  person  whose  name  is  forged,  is  stated 
«»\/<  infra,  and   to  be  the  servant  of  the  owner,  which  excludes  every  idea 
Foit  119!)*^**^*^^^  ^^  ^^  ^^  could  claim  any  interest  in  the  goods  which 
,      were  the  subject  of  the  order:  it  ought  to  have  been  expressly 

averred  that  he  had  authority  to   make  it.    That  on   this 

ground  the  Judges  were  of  opinion  that  judgment  must  be 

arrested. 
\  38.  But  if  it  purport  to  be  an  order  which  the  party  has  a 

Order  made  by  right  to  make;  although  in  truth  he  had  no  such  right,  and 
^gj^^  ^  although  no  such  person  existed  in  fact  as  the  order  purports 

to  be  made  by,  it  fells  within  Ae  penalty  of  the  act. 
RexT.  Lockett,     Charles  Lockett  was   convicted  of  knowingly  uttering  a 
MS.  Crown  Cas!f^'"8^  order   for  the  payment  of  money   in  these  wonls: 

Ret.  40.  and  a  MessiB*  Ncal,  Fordyce,  and  Down,  pay  to  Wm.  Hop- 
MS.  BdDcF  J.  ,,  ^^^^ 
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<*  wood  or  bearer  ^.le :  10 : 6.  Rt.  Vcnnest.^    With  intent  Ch.  XIX.  $38- 
to  defraud  John  Scoles.  ^-^ ''^"  I  ^'  ^' 

rwi,  1  1  .  »•    1     ^      o     t  c.  22.  Ofvtar' 

The   case  was,  that  the    prisoner    applied    to  Scoles   2l  rant  or  order  far 
colourman,  and  agreed  to  purchase  goods  to  the  amount  oi'fnoney  or  goods. 
^.10  : 0 :  6,"  which  he  was  to  send  for;  and  he  took  away  (j  Leach,  110. 
with  him  a  littk  Prussian  blue.    He  came  again,  pretending  SC.) 
to  be  in  a  hurry,  and  presented  this  note,  which  he  said  ^^  akankerjiyr^tbe 
•a  good  one;  and  Scoles  gave  him  6/.  10*.,  being  the  djS&r- p<V'*nent  of  mo- 
cnce.    No  such  person   as    Rt.    Vennest    kept    cash   with^^^^^^!^'^'* 
Messrs,  Neale  and  Co. ;  nor  did  it  appear  that  there  was  w^«  kept  etub 
any   such  man  existing.    The    question   submitted  to    ^'^l^ltbin^tuitute 
Judges  was,  whether  Ais  were  an  cwrder  within  the  statute,  though  made  in  a 
being  in  the  name  of  a  fictitious  person?  the  doubt  arising^"fj'^  "^^'x- 
on  what  is  said  in  Mitchell's  case.    The  Judges  after  very  one  vsbo  had  no 
long  considcratiori  at  last  agreed  in  Trin.  term  1774  that^'^j^^'^*^^ 
this  was  forgery.    They  thought  it  quite  immaterial  whether 
such  a  man  as  Vennest  existed  or  not;  or  if  he  did,  whether 
he  had  kept  cash  at  the  banking  house  of  Messrs.  Neale  and 
Co. :  it  was  sufficient  that  the  order  assumed  those  facts,  and 
imported  a  right  on  the  part  of  the  drawer  to  direct  such  a 
transfer  of  his  property. 

A  like  case  occurred  in  all  its  circimistances  in  the  April  Abraham'^ 
sessions  1774,  at  the  Old  Bailey,  in  the  case  of  one  Abraham  ^p^  ^^^4 
Abrahams,   wherein  judgment   was   respited^   as   Lockett's  Serjt.  Fonter's 
case  was  then  undetermined.    They  were  both  decided  at 
the  same  time,  and  the  prisoners  received  judgment  of  death 
in  the  Jidy  following. 

It  does  not  appear  necessary  that  the  particular   goods        $  39. 
should  be  specified  in  the  order,  provided  it  be  omceived  in  ^^' "  ^  *H^- 
temis  intelligible   to  the   parties  diemselves  to  whom  ^^xh  of  the  goods. 
order  is  addressed. 

John  Jones   was  indicted  for   forging  an  order  fijr  ^^  o*"d*'?7^^* 
delivery  of  goods  to  this  purport;    "  Sept.  23d,  1764.  Sir,  cor.  Smythe  B. 
"  please   to  deliver  my  work  to  the  bearer.     Lydia   Bell,][jJ2^^^^*fi*^^» 
"  Fleet-street,   London^''    with  intent  to  defraud  the  war- 1  Leach,  63. 
dens  and  company  of  Goldsmiths.  Forging  an  order 

-_.-.,,*.,  .  ,  ^         .  ,  tf.     «  "»  the  name  of  a 

Mrs.  Bell,  a  silversmith,  sent  several  articles  of  plate  to  sHvertmithfor  re- 
Goldsmiths'-hall  to  be  marked.    The  fi^rm  of  the  order  was  i^^^^^^u  of  plate 

,  .11  1  .  1      fromGouUnuths* 

the  same  as  is  usuaBy  sent  upon  such  occasions  j  except  mzrhali  in  these 

V  in^'"^"*>  **  P^^fe 

to  deli'oer  my 
voork,"  it  noitbin 
the  statute. 
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Cb.  XIX.  $39.  in  strictness  and  by  the  rule  of  the  plate*oflGice  the  several 
^^99'^nf  ^  ^'  ^^^^  ^^  work  with  the  weight  rf  the  sih^er  ought  to  have 
rant  or  order  for  been  mentioned  m  it.  The  fact  of  the  forgery  was  proved ; 
money  cr  goodt.  g^j  ^^   prisoner  was   convicted.    And  upon  reference  to 

the  Judges,  after  amotion  in  arrest  of  judgment,  on  the  form 

of  the  order,  the  conviction  was  affirmed;  but  the  prisoner 

was  pardoned  on  condition  of  transportation. 

Mantosh'scase,     James  Mcintosh  was  convicted  of  forging,  and  uttering 

O.B.Scpt.l800,^nQ^jng^  be  forged,  a  certain  ord^r  for  payment  of  money 

MS.  Jud.  in  the  words  and  figures  following:  "  Petersfield,  6th  Au- 

y'^^'*'//^^'''"  *^^^  ^'^^^*  ^^^'  Please  to  pay  on  demand  to  Mr.  Hugh 
proportion  of  "  Young  or  order  all  my  proportion  of  prize-money,  due  to 
prize-money  due  u  ^^  [q^  my  services  on  board  his  Majesty's  ship  Leander,  for 

viZion board^'' ^  which  this  shall  be  your  authority.  Witness  my  hand, 
life,  signed  in  the                                                                            w  Tghn  Johnson, 

nameqf a  teaman  ..  ^      a  1     r  i-%     •         t? 

on  board  the  ship,  "  To  Alexr  Davison  Esq.                                   X 

w  an  order  for     it  jijo.  21,  Milbank-street,  Westminster.  his  mark. 

^"MTofe^"^  ^'  Signed  before  us, 

change]  the/or^  u  Walter  Noble,  minister. 

felLJ.^TJtbis  "  John  Williams,    1   church- 

though  the  ttat.  "  Franc^  Gibbons,  J   wardens, 

s.  2.  enacts  that '  '^  ^^^  counts  it  was  Called  an  order  for  payment  of  money; 
no  such  order  and  in  two  Other  counts  a  bill  of  exchange;  and  it  was  stated 
^fl«  discharged  ^^  ^^^  hf^^vi  forged  and  uttered  with  intent  to  defraud  John 
from  the  service,  Johnson.  Four  Other  counts  charged  the  offence  to  have  been 
^l^'oftu"^^^^^^^  with  intent  to  defraud  Alexander  Davidson. 
%ehere  his  vtages  The  evidence  of  the  prisoner  having  actually  forged  as 
Zlfi^if^h  ^^^  ^  uttered  and  received  the  money,  viz.  14/.  10*.  6d. 
order  made,  shaii  {rota  the  prize  agent  imder  the  above  order  was  cleariy 
a^'^ffide^fi^r?^''^^  ^ut  it  was  objected  on  the  part  of  die  prisoned, 
receiving  the  mo-  first,  that  this  was  not  a  bill  of  exchange,  nor  an  order  for 
^ar^"that  "the  P^T"^^^  ^f  money,  within  the  stat.  7  Geo.  2.  c.  2S. ;  because 
party  tohotename  no  sum  of  money  was  menUoned;  and  it  was  not  certain  that 
^flaffthat*  ^y  money  would  be  due  to  Johnson.  And  secondly,  that 
predicamentv)hen  this  instrument  was  void  under  the  stat.  32  Geo.  3.  c.  34. 
the  order  bore      ^  2.    which  enacts,  "  that  no  letter  of  attorney   or  order 

date;  but  the  \  \   ,  ^  «  . 

order  itself  pur.  ^*  made  or  executed  by  any  petty  officer,  seaman,  &c.  who 
parted  onthefMeu  ghaii  have  been  discharged  from  the  service  of  his  Majesty, 
at  another  place  ^  ^^  ^^  ^^^  ^  ^^  or  within  tlie  distance  of  seven  miles 
beyond  the  limited  it  from  any  <rf  the  ports  where  seamen's  wages  are  paid  for 

distance,  ^  '^  .  ,,  i_ 

"  such 


Forgery*  943 

"  such  service  at  the  time  of  making  such  letter  of  attorney,  Cb.XIX.  $39. 
"  shall  be  good  and  valid,  and  sufficient  for  receiving  the  ^^Jl'^'Jf  ^*  ^' 
"  whole  or  any  part  of  the  wages,  prize  money,  or  other  rata  a- order  for 
"  allowances  of  money  due  or  to  grow  due  to  such  petty  ^'"^J^^^g^^*^ 
"  officer,  seaman,  &c.  for  such  service;  unless  such  letter 
^^  of  attorney  or  such  order  shall  be  signed  before  and  at- 
^^  tested  by  a  clerk  of  the  treasurer  of  the  navy  at  such  port, 
«i  or  by  the  inspector  of  seamen's  wills  and  powers  of  attor-> 
«  ney.'' 

It  appeared  irom  the  evidence  of  Johnson,  whose  name 
had  been  forged,  and  who  had  since  been  paid  all  his  prize 
money  by  the  agent,  that  at  the  time  when  the  instrument 
bears  date,  viz*  6th  August  1799,  he  was  not  discharged 
from  his  Majesty's  service,  but  was  on  board  a  ship  on  his 
passage  home  from  Minorca;  and  that  he  did  not  arrive  at 
Portsmouth  till  the  first  of  October,  when  he  was  dis- 
charged from  the  service,  and  had  since  resided  in  Scotland: 
this  evidence  put  an  end  to  the  objection  in  point  of  fact. 
But  after  the  close  of  the  session  a  certificate  was  sent  to  the 
learned  Judge  who  tried  the  prisoner  from  the  office  for  sick 
and  wounded  seamen,  which  stated  that  John  Johnson  was 
received  on  shore  at  Hasler  frt>m  his  Majesty's  ship  I^eander 
on  the  3d  of  August  1799,  and  discharged  out  of  the  service 
on  the  5th  of  August  1799.  The  report  of  the  prisoner's  case 
was  therefore  deferred,  in  order  that  the  opinion  of  the  Judges 
might  be  taken,  whether  supposing  the  fact  to  have  been 
that  John  Johnson,  the  person  whose  name  was  forged,  was 
discharged  from  the  service  at  the  time  the  instrument  bears 
date,  and  was  widiin  7  miles  of  a  port  where  seamen's 
wages  were  paid,  the  forging  such  instrument  not  signed  or 
attested  according  to  the  stat.  32  Geo.  3.  c.  34.  s.  2.  would  . 
be  felony?  As  also  on  the  first  point,  whether  it  be  either 
an  order  for  payment  of  money  or  bill  of  exchange.  Tlie 
case  stood  over  for  consideration ;  and  aftenvards  the  Judges 
held  the  conviction  proper. 

And  even   those   instruments   which   in  the   commercial        §  40. 
world  have  peculiar  denominations,   yet  if  they  fall  within ''«*'"""*^' ^ 
these  terms  and  are  in  truth  warrants  or  orders  for  payment  „^„,„-;,^^j7,^' 
of  money,  may  be  laid  to  be  such :  of  this  Lockett's  case  ^  ^'^^  <*•  '^°^' 

1    /.  ...  ,  ranta  or  order 9,  if 

oetore  mentioned  «  an  example.  /„  f,f^  ^y^]^^  '' 

In  Ante,  940. 
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Cb.  XIX.  $  40.  In  Shepherd's  case  the  form  of  the  forged  mstniment  was 
Byatat.7G.2.  as  follows:  "  Gteen-st.  31st  July  1791.  Sirs,  Pray  pay  to 
^ant  or  onlcr'for  "  Mr.  John  Atkins  or  bearer  the  sum  of  six  pounds  six 
'tnoney  or  gooc't.  u  shillings,  value  received.  Yours,  &c.  H,  Turner. 

Rex  V.  shep-         "  Messrs.  Brown,  Collinson,  and  Co.  Lombard-street." 
herd,  O.B.  Sept  "Which  was  laid  in  the  indictment  to  be  an  order  for  pay- 

irS^MS-Crown  -  ,  r^i.i.--^  i.-, 

Cas.  Res.  117.  "lent  of  money;  and  one  oi  the  objections  was,  that  it  ougtit 
and  MS.  Gould  to  have  been  laid  to  be  a  bill  of  exchange,  according  to  the 
(1  Leachj265.  ^^^^  ^^  Grant  and  Vaughan.  But  in  Michaelmacs  term 
8.  C.)  1781,  the  Judges  were  imanimously  of  opinion  that  it  was 

S.'c.^ore*at  properiy  laid:  and  it  was  observed  that  the  indictment  and 
larj^e  on  another  draft  were  the  same  as  in  Lockett's  case,  where  all  the  Judges 
^iillof<xchanpe^^^^  ^^  conviction  proper;  and  that  every  bill  of  exchange 
may  be  laid  at  an  seemed  to  be  an  order  for  payment  of  money,  though  not 

oreferforpttyfn<nt    '^^  ,^^^ji 

cf  money,  vice  versa. 

in.  1  Bl.  R.  485.     In  WiUoughby's  case  mentioned  in  another  place  the  fol- 

case  ^Warwick  ^o^i^S  instrument,  which  had  been    stolen  out  of  a  letter^ 

Lent  Ass.  1783,  was  laid  in  the  indictment  and  holden  to  be  a  warrant  for 

tidLc^n  "lis  Fy™''^^  of  money. 

p.  S81, 2.  ♦«  Post  BilL 

Re^s.  mT^JS"  No  6127.  Bimungham,  13  Febry  lyas. 

and  BuUer  js.        ^^  Sir  Wm.  Lemoii,  Bt.  and  Co.  Bankers,  London, 

*MiI!4JdLe         "  P*y  «  G"  to  Mr.  Richd.  Moore  or  bearer,  on  de- 

or  banter's  draft  "  mand,  value  received* 

TanljX      "RecedsG-  RobtCoafes- 

payment  nfmo-  "   Ent^  R.  Moore," 

"^-^'"  After  conviction,  this  was  contended  not  to  be  a  warrant 

for  payment  of  money,  but  a  note  or  bill  of  exchange,  which 
are  mentioned  in  the  staL  2  Geo.  2«  c*  25.  the  omissions 
in  which  the  stat*  7  Geo.  3.  c.  22.  on  which  the  indictment 
was  framed,  was  meant  to  supply.  But  in  Easter  tenn 
1783  {a)  the  Judges  all  finally  concurred  in  opinion  that  the 

indictment 

(fl)  Upon  adverting  to  the  stat  7  Geo.  2.  c.  22.  I  find  that  Mr.  Justice 
Biiller'8  observation  on  it  in  the  note  of  his  own  opinion  before  given  in 
p.  581, 2.  upon  this  case  is  not  quite  accurate ;  for  he  laid  stress  upon  the 
words  '*  other  warrant,*'  which  he  supposed  to  be  used  in  the  act,  as 
shewing  that  tlie  legislature  must  have  intended  some  other  warrant  fop 
payment  of  money  than  a  bill  of  exchange :  but  no  such  words  are  to  be 
found  in  the  act  coupled  together;  though  perhaps  a  similar  argument 
may  be  drawn  from  the  true  wording  of  it;  for  it  enumerates  spccifir 
instruments,  amongst  others,  hillt  qfexchan^e^  as  included  in  the  stat.  2 
Geo.  %  \fUicii  it  recites;  and  further  recites  that  no ptrnhhrnent  ii  infli^eiS 

ht 
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indictment  was  well  laid;  for  though  it  was  a  bill  of  ex-  Ch.  XIX.  $40. 
change,  it  was  also  a  warrant  for  the  payment  of  money  j  it  ^y  *'<*'•  ^  G-  2* 
was,  if  genuine,  a  voucher  to  the  bankers  or  drawees  for  the  rant  or  ord^for 

payment.  m/mty  orgooda. 

■  ■  ■       mmm^i^m 

It  appears  from  the  case  of  Mcintosh  before  mentioned        §  41. 
that  the  statute  is  not  confined  to  commercial  transactions. -^^  ^^Z^"' <^ - 
1  his  was  once  pressed  and  overruled  m  the  case  of  George  transactions. 
Graham,  who  was  indicted  and  convicted  for  forging  an  or-  Ante,  942. 
der  for  payment  of  money,  which  appeared  to  be  an  order  q  J*  oct.  I778i 
of  a  justice  of  peace  for  the  county  of  Middlesex  upon  the  cor.  Blackston* 
high  constable  of  a  division,  or  the  treasurer  of  the  county,  ij^d^the  Re- 
to  pay  a  reward  of  106*.  to  the  prisoner  for  the  apprehension  corder.  Serjt. 
of  a  vagrant  under  the  stat.  17  Geo.  2.  c.  5,  s.  5.    Another  ^<*'*^^'*  ^^• 
objection  however  which  was  there  taken  seems  to  have  been 
entitled  to  a  diiferent  consideration  from  what  it  is  stated  to 
have  received,  namely,  that  the  18th  s.  of  the  stat.  expressly 
subjects  the  party  forging  such  an  order  to  a  penalty  of  50/. 
which  was  contended  to  be  a  repeal  as  to  such  orders  of  the. 
prior  stat.   7  Geo.  2.    The   prisoner  was  notwithstanding 
convicted  and  received  judgment.    But   the  jury  recom- 
mended him  to  mercy  (a).    A  similar  objection  to  the  last  Ante,  609. 
was  made  and  prevailed  in  the  case  of  Davies,  upon  the  acts  g^S.^c.^ X07. 
against  deer  stealing.  Mnce  passed. 

Besides  the  general  acts  of  the  2  &  7  Geo.  2.  already        $  42. 
mentioned,  respecting  the  forgery  of  bills  of  exchange  and  ^(^^crs'  notes, 
promissory  notes,  &c.  further  provision  has  been  made  with 
respect  to  securities  of  this  nature  in  the  case  of  bankers 
using  certain  printed  forms  of  such  securities,  or  paper  of  a 
particular  description. 

The  stat.  41  Geo.  3.  c.  57.  entitled  **  an  act  for  the  bet-41  G.3.  (U.  K.) 
"  ter  prevention  of  the  forgery  of  the  notes  ahd  bills  of  ex-  ^^^}^    ^^ 
«  change  of  persons  carrying  on  the  business  of  bankers,"/-a7nc  or  mould 
reciting  that  whereas  it  is  expedient  to  prevent  the  crime  of  ^*  ^thfhe^' 
forgery  in  all  parts  of  the  united  kingdom  of  Great  BriiSLm  name  or  firm  of 

^^^^^^^^^^_^___________________^^_^^^^^^^^^^^^^^^^^  any  banker  viti- 

hy  the  said  act  on  such  as  foriye  any  warrant  or  (^der  for  payment  ofinoneyy 
&c.  which,  according  to  his  arjjument,  must  therefore  mean  something- 
pise  than  a  bill  of  exchange,  such,  he  observed,  as  warrants  from  some  of 
the  public  hoards  for  payir^ent  of  money,  which  were  specific  things  dif- 
A'cvMK'r  from  bills  of  exchange,  &c. 

(a)  ^t.  What  became  of  the  case  ? 

6  E  an* 


946  Sbrgeryi 

Cb.  XIX.  §4U.  and  Ireland,  it  is  enacted,  ^^  That  if  any  person  or  persons 
By  Hat.  41 G.  3.  a  Jn  any  part  of  the  united  kingdom  of  Great-Britain  and 
«r*'  notei^  l^c.  "  Ireland  (after  the  10th  of  July  1801)  shall  make,  or  cause  or 
TT". — .  —  "  procure  to  be  made,  or  knowingly  aid  or  assist  in  the  making 
ttanctofit.vtUb-^^  or  using  of  any  frame,  mould,  or  part  of  any  frame  or 
otff  a  Horittenau'  u  mould,  for  the  making  of  paper,  with  the  name  or  firm 
fmrpotes  or  vend-*''  appearing  visible  in  the  substance  of  the  paper,  of  any 
hg  or  exposing  to  u  person  or  persons,  body  coTOorate,  or  other  bankine  com- 
pa/»ert  or  by  any  P^^Y  ^^  partnership,  canymg  on  the  busmess  of  bankers^ 
means  procuring,  u  without  an  authority  in  writing  for  that  purpose  from 
firmso toappeca- "  ^^^^  person  or  persons,  body  corporate,  or  other  banking 
wiblein  tbe»ub-ti  company  or  partnership,  or  from  some  person  or  persons 
P^^^tbe'  "  ^"^y  authorized  to  give  such  authority;  or  shall  manuf^c- 
same  *baU  be  «  ture,  make,  vend,  expose  to  sale,  publish,  or  dispose  of,  or 
^oyearfimpri.  "  cause  or  procure  to  be  manufactured,  made,  vended,  or 
ionment/orjtrst  ^^  exposcd  to  sale,  published,  or  disposed  of,  any  paper  having 
*ffon^*offM^  "  ^^^  name  or  firm,  appeaVing  visible  in  the  substance  of  the 
transportation/or "  paper,  of  any  person  or  persons,  body  corporate,  or  other 
tcoen  years,        ^  \y2ixiking  company  or  partnership  whatsoever,  carrying  on 

"  the  business  of  bankers ;  or  if  any  person  or  persons,  with* 
"  out  such  authority,  shall  by  any  art,  means,  mystery^  or 
"  contrivance,  cause  or  procure,  or  shall  knowingly  aid  or 
^^  assist  in  causing  or  procuring,  the  name  or  firm  of  any 
"  person  or  persons,  body  corporate,  or  other  banking  com- 
*^  pany  or  partnership,  carrying  on  the  business  of  bankers,. 
**  to  appear  visible  in  the  substance  of  the  paper  whereon 
"  the  same  shall  be  written  or  printed;  every  person  or  per- 
^^  sons  so  offending  in  any  of  the  cases  aforesaid,  and  being 
"  convicted  thereof,  shall  for  the  first  offence  be  imprisoned 
^^  for  any  time  not  exceeding  two  years,  nor  less  than  si!!t 
*'*'  months;    and  for  the  second  offence  be   transported  to 
"  any  of  his  Majesty's  colonies  or  plantations  for  7  years,*' 
.    ...  ,        (Sect.  2.)  enacts,  "  That  if  any  person  or  persons,  in  any 

menttforengrav-^'  part  of  Great  Britain  and  Ireland  (after  the' 10th  of  July 
ing  isfc.  %i'it&(nit  u  1801)  shall  enjrrave,  cut,  etch,  scrape,  or  by  any  other 

authority  any  bill  ^  ,  i     n  i  i 

or  note  of  any  means  make,  or  shall  cause  or  procure  to  be  engraved, 

banker,  or  using  a  f^Q^  Qp  [jy  ^ny  Other  means  or  device  made,  or  shall 
or^knlVh^Jly  ' "  knowingly  aid  or  assist  in  the  engravmg,  &c.  or  by  any 
having  9u^  in  u  other  mcjuis  or  device  making,  in  Or  upon  any  plate 
Zl^\^*c^[ucb^'  "  whatsoever,  any  bill  of  exchange,  promissory  note,  or 
bill,  ^:.  it  other  note  ior  the   payment  of  money,  or  part   of  any 

"  bill  of  exchange,  promissory  note,  or  other  note  for  the 

"  pay- 
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v^  payment  of  ihoney,  purporting  to  be  the  bill  of  exchange,  Gh.  Xl-X.  $42. 

"  promissory  note,  or  other  note  for  the  payment  of  money,  ^^  *^'^^'J^  ^'  ^' 

"  of  any  person  or  persons,  body  corporate,  banking  com-  ^^^^  ^ottt,  i^. 

"  pany  or  partnership,  carrying  on  the  business  of  bankers,  ' '  ■' 

"  without  an  authority  in  writing  for  that  purpose  from 

<^  such  person  or  persons,  body  corporate,  banking  company, 

^^  or  partnership,  or  some  person  or  persons  duly  authorized 

^*  to  give  such  authority;  or  shall  use  any  such  plate  so  en- 

**  graved,  cut,  etched,  scraped,  or  by  any  other  means  or 

««  device  made,  or  shall  use  any  other  device  for  the  making 

*^  or  printing  any  such  bill  of  exchange,  promissory  note,  or 

"  other  note  for  the  payment  of  money,  without  such  au- 

"  thority  in  writing  as  aforesaid:  or  if  any  person  or  persons 

"  shall  (after  the  said  10th  of  July  1801),  without  such  au- 

**  thority  as  aforesaid,  knowingly  have  in  his  her  or  their 

"  custody  any  such  plate  or  device,  or  shall  without  such 

"  authority  as%  aforesaid  knowingly  and   wilfully  publish, 

**  dispose  of,  or  put  away,  any  such  bill  of  exchange,  pro- 

**  missory  note,  or  other  note  for  the  payment  of  money,  or 

*'  part  of  such  bill  of  exchange,  promissory  note,  or  other 

**  note  for  the  payment  of  money;  every  person  so  ofFend- 

"  ing  in  any  of  the  cases  aforesaid,  and  being  convicted 

•*  thereof,  shall  for  the  first  offence  be  imprisoned  for  any 

"  time  not  exceeding  two  years  nor  less  than  six  months, 

*^  and  for  the  second  offence  be  transported  to  any  of  his  Ma- 

*'  jesty's  colonies  or  plantations  for  the  term  of  seven  years.'*^ 

Sect.  S.  enacts,  "  That  if  any  person  or  persons  in  Grt^t  Engraving,  ks^c, 
«  Britain  and  Ireland  (after  the  10th  of  July  1801)  shaU  en.^^/^/^^"^/"*" 
«  grave,  cut,  or  etch,  or  by  any  other  means  or  contrivance  ed  to  any  6iil,u^c. 
**  trace  with  a  hair  stroke  or  other  mode  of  delineation 'Z^'"?',^*^*^' 

y.  N  it  r   1  1         •     .  pay  able  to  bearer 

**  or  (a)  any  plate  whatsoever  any  of  the  subscriptions  sub- on  demand,  pur- 
"  joined  to  any  bill  of  exchange,  promissory  note,  or  other^""^***  ^  '^^ 
"  note  for  the  payment  of  money,  of  any  person  or  persons,  c^ci  bankers 
*'  body  corporate,  or  other  banking  company,  or  partnership  ^  ^»o^t«ify 
"  carrying  on  the  business  of  bankers,  to  be  payable  to /^^^^^^/o^fe^c. 
"  bearer  on  demand;  or  shall  have  in  his  her  or  their  pos-/^/?' ^<^^^ 
^'  session  any  plate  with  the  hair  strokes  or  other  delineation '^^(j^^2monrA# 
"  of  anv  subscription  traced  thereon,  subjoined  to  any  bill  of '«  3  year*  Land 

..  y""  .  .  1  r       y  for  iecond  offence 

"  exchange,  promissory  note,  or  other  note  for  the  ^^y'^criXftrantpartatumfor 
"  of  money,  purporting  to  be  the  bill  of  exchange  and  pro- '««« J'ffl^'; 
"  missory  note,  or  other  note  for  the  payment  of  money,  oi^on^^^^  ^^ 
**  any  person  or  persons,  body  corporate,  or  other  banking 

'^  company 
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Ch  XIX.  J42.  "  company  or  partnership,    carrying  on   the   business  of* 
By  «''^'-  f  ^  ^-  3.  «  banktrs,  and  to  be  payable  to  the  bearer  on  demand,  and 

C.  57.  Of  bankers',     i     ,i  ,        .  ,  i  ^      t  .  ,^.     , 

notes,  ij'c  '  shall  not  be  able  to  prove  that  such  plate  came  into  his  her 

'  "  or  their  possession  without  his  her  or  their  knowledge  or 

"  consent;  every  person  so  offending  in  any  of  the  cases 
"  aforesaid,  and  being  convicted  thereof,  shall  for  the  first 
"  offence  be  imprisoned  for  any  time  not  exceeding  three 
*^  years,  nor  less  than  twelve  months;  and  for  the  second 
**  offence  be  transported  to  any  of  his  Majesty's  colonies  or 
"  plantations  for  the  term  of  seven  years.'* 

$  43.       IV.   How  far  the   Validity  in  Law  of  tfie  Thing 
forged^  supposing  it  were  genuine^   is  cssetitial  to 
Forgery. 

2  MS.  Sum.  343.  It  is  said  to  be  no  way  material  whether  a  forged  instru* 
1  Hawk.  ch.  70.  ment  be  made  in  such  a  manner  as,  were  it  true,  it  would  be 

of  any  validity  or  not.  But  this  I  conceive  must  be  under- 
stood where  the  false  instrument  c-arries  on  the  face  of  it  the 
semblance  of  that  for  which  it  is  counterfeited^  and  is  not 
R.  V.  Deakins,  illegal  in  its  very  frame.  Upon  this  ground  it  has  been  ad- 
1  Sid.  142.        judged  that  the  forgery  of  a  protection  in  the  name  of  one  as 

being  a  member  of  parliament,  who  in  truth  was  no  member 
at  the  time,  is  as  much  an  offence  at  common  law  as  if  he 
were  so. 
Jap>iet  CrooVe's     In  Japhet  Crooke's  case  before  mentioned,  who  was  indict- 

And\^"rKinff^'i  ^^  ^P*^*^  the  Stat.  5  Eliz.  c.  14.  where  the  conveyance  describ- 
case,  iKcb.  ed  the  estate  intended  to  be  affected  by  a  wrong  name:  and 
803.  &  3  Keb.    ^^^^  therefore  considered  to  be  ineffectual  at  law,  if  genuine^ 

to  pass  the  property  intended,  (though  some  of  the  Judges 
thought  that  equity  would  have  decreed  a  proper  eonvey- 
ance,)  yet  the  forgery  was  holden  to  be  indictable  upon  the 
statute. 
Coo^an's  case,       Coogan    was  indicted  (a)  and  convicted  for  knowingly 

Sir^'r?'^!?^'  T  publishing  as  true,  &c.  a  certain  false  will  and  testament  of 
MS.  BuUerJ.      ^-.^^.,       '  .i-  i. 

(2  Leach,  503.  one  Jamcs  Gibson,  late  a  seaman  beloriging  to  a  merchant 

S.  C.) 

(a)  It  is  observed  in  2  Leach,  503.  that  the  indictment  was  framed  on 
the  Stat.  2  Geo.  2.  c  25.  and  not  on  the  stat.  31  Geo.  2  c.  10.  s.  24.  which 
is  confin^^d  to  seamen  on  board  the  king's  sliips.  This  last  statute  has  the 
words  "  last  AnlT,"  the  ©thcr  the  w<ird  "  idir  oiilj-. 

vessel. 
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Vessel,  &c.    The  fiict  was  clearly  proved,  but  it  appeared  Ch.  XIX.  §43. 
that  J.  G.  was  Uvinp:    and  therefore  it  was  objected  xHa'ox^aUdityinla'w^ 

,  «     -  1  •       1.  •  1.  J      •         ai_    ^^'  thing  forged, 

the  case  was  not  within  the  statute,  inasmuch  as  during  the  if  genuine. 
life  of  the  party  his  will  was  ambulatory,  and  could  have  no  ~  ;„  ^l  ^m 
validity  as  a  will  till  his  death;  and  so  could  not  properly  be  ofaperwniiwng 
called  the  last  will  and  testament  of  J.  G. ;  and  there  cannot  y^  ^"Pj*^!  "f^ 
be  a  forgery  of  a  thing  which  neither  did  nor  could  exist  at  ^tai. 
the  time  of  the  forgery.  But  in  Michaelmas  term  1787  all 
the  Judges  held  the  conviction  proper.  It  was  sufficient, 
they  considered,  that  it  purported  on  the  face  of  it  to  be  a 
will.  That  the  objection  was  only  applicable  to  the  effect 
which  a  will  has  in  law,  and  not  to  the  fact  of  making  it. 
It  was  observed  then,  and  afterwards  more  largely  at  the 
time  of  deUvering  the  opinion  of  the  Judges  on  the  case, 
that  every  will  must  be  made  in  the  lifetime  of  the  party 
whose  vrill  it  was.  It  existed  as  a  will  in  his  lifetime,  though 
not  to  take  effect  till  his,  death:  and  that  the  making  a  false 
instrument  importing  on  the  iace  of  it  to  be  a  will  was  equal- 
ly forgery  whether  the  person  whose  will  it  purported  to  be 
were  dead  or  alive  at  the  time  of  making  it.  That  a  con-^ 
trary  doctrine  would  operate  as  a  repeal  of  the  law;  for  if 
Ae  act  of  making  the  will  were  not  forgery  at  the  time,  a 
publication  afterwards  would  not  make  it  so.  Buller  J. 
thought  that  the  very  definition  of  forgery  decided  the 
doubt,  for  it  was  the  making  a  ftdse  instrument  with  intent 
to  deceive-  That  here  the  intention  to  deceive  had  been 
established  by  the  jury,  and  the  instrument-  purporting  to  be 
a  will  was  clearly  false.  Also  several  express  authorities 
were  referred  to,  where  the  forgery  was  holden  to  be  com- 
mitted during  the  life  of  the  person  whose  will  the  forged 
instrument  purported  to  be.  In  3  Inst.  170.  it  is  laid  down 
that  if  one  who  writeth  the  will  of  a  sick  person  inserteth 
therein  a  clause  concerning  the  devise  of  lands  falsely, 
without  any  warrant  or  direction  of  the  devisor;  albeit  he 
did  not  forge  or  falsely  make  the  whole  will,  yet  he  is 
punishable  by  the  stat.  5  Eliz.  c.  14.,  the  words  of  which 
are  the  same  to  this  purpose  as  the  statute  in  question:  and 
it  is  apparent  that  in  such  a  case  the  forgery  must  be  com- 
mitted during  the  life  of  the  person  whose  will  it  purports  cr  v  ^  h 
to  be.    Again,  in  the  case  of  Timothy  Murphy,  who  was  10  St.  Trisao 

tried 
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Ch.  XIX.  $43  tried  at  the  Old  Bailey  in  Januaiy  1^53,  upon  a  statute 
Ka/*Wi>/n/aw</siniilar  to  the  31  Geo.  2.  c.  10,  for  forging  a  seaniai^s^  will 
\f  genuine!^      who  it  appeared  was  still  alive,  and  had  returned  to  £n^an4 

two  years  after  the  prize  money  had  been  received  by  the 

prisoner  under  the  forged  will;  he  was  convicted  with-. 
(R.  V.  sterling,  qu^  any  question  or  doubt*  So  also  in  Rex  v.  Sterlings 
irrs.  (a) )         Mrs.  Shutter,  whose  hand-writing  to  her  supposed  will  waa 

forged  by  the  prisoner,  appeared  in  court  at  the  trials  and 
gave  evidence,  and  the  prisoner  was  convicted  and  hanged* 
The  prisoner  Coogan  in  consequence  received  sentence  of 
Vidt  2  Leach,    death  at  the  Sessions  in  June  1787. 

Upon  the  same  principle  have  all  those  cases  turned  which 
will  be  particularly  considered  under  the  next  head  of  in.'- 
quiry,  where  different  instrument  have  been  forged  in  the 
names  of  persons  who. had  no  existence,  and  which  conse- 
quendy  could  by  no  possibility  have  any  legal  operation; 
because  upon  the  face  of  them  they  purported  to  be  vaUd 
instruments. 

^  44»  I  have  before  had  occasion  to  remark,  that  in  order  to  con* 

Dtgree  ofsimi-  stitute  forgery  it  is  not  necessary  there  should  be  a  perfect 

fn/tfflnScawifer- resemblance  between  the  false  instrument  and  that  which  is 

fiit  instrument,    intended  to  be  imitated :  if  they  be  so  far  alike  that  the  decep- 

tion  is  calculated  to  impose  upon  persons  in  general  it  is  suf- 
ficient; though  it  would  not  impose  on  persons  having  par- 
ticular  experience  in  such  matters.  This  was  so  ruled  in  a 
very  late  case  by  Le  Blanc  J.  upon  an  indictment  against  one 
R.  V.  Hoost,  Hoost  for  forging,  &c.  bank  notes.  A  person  from  the 
18(P^M^^  ^^*  Bank,  by  whom  the  forgery  was  proved,  said,  that  he  could 

not  have  been  imposed  upon  by  the  counterfeits,  the  differ- 
ence between  those  and  the  true  notes  being  to  him  so  ap- 

(a)  In  the  printed  report  of  this  case,  1  Leach,  117-  it  is  noted  that 
tlie  probate  was  not  recalled  at  the  time  of  the  trial.  This  was  observed 
with  reference  to  the  case  of  R.  v.  Vincent,  as  reported  in  1  Stra.  481.  (and 
vide  the  same  book,  671.  and  R.  v.  Rhodes^  ib.  7(ii-  and  1  Wils.  751.)  where 
on  an  indictment  for  forg-ing  a  will  of  personal  estate  the  probate  was 
Jiolden  to  be  conclusive  evidence  in  support  of  tlie  will.  But  sec  the  ob- 
scrvations  made  on  Vincent's  case  by  the  counsel  for  the  prosecution  in 
the  case  of  the  dutchess  of  Kingston,  11  St.  Tr.  222,  3.  &c.  and  the  cases 
:hcrc  opposed  to  it- 
parent 
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patent  in  scvcraL  psitticiilars  pointed  out  by  him*    But  in  Ch.  XIX.  $44 
Ae  same  case   it  appeared  that  others  had  been   deceived  ^^"''^ '"  ^'"//^ 
at  first  by  them,  though  the  counterfeits  were  tery  ill  exG-^J^uine. 
euied.  " 


James  Elliot  was  inducted  for  fbrgmg  the  following  note :     Elliott's  case, 
•  '**  No.  17.  73.  ^I'^^^^"^^?;''^' 

_  _       _         .^       _  ,  ,      MS.  Crown  Cas. 

**  I  promise  to  pay  Mr.  Jos.  Crook  or  bearer,  on  de-  Res.  84 

«  mand,  the  sum  of  Fifiy  M^^ViL^clch 

**  London,  20  June  1775.  210.  S.C./**^  ' 

"  f.  Fifty.  For  the  Gov'  &  CoiApany  of  the  ^  counterfeit 

Bank  of  England.  ^„,  ,Ae  v,ater. 

^  Entd  C.  Blewart.  Tho»  Thompson."  niariu  a  forged 

In  some  of  the  counts  the  instrument  was  stated  to  be  ay^X' jSaJJ^n* 
bank  note,  in  others  a  note  in  the  form  of  a  bank  note;  but  of  money  'within 
the  5th  coimt,  which  was  the  one  relied  on,  and  on  whichc.25.V3lG!2! 
the  question  turned,  charged    th^t  the  prisoner  feloniously  c-  22.  though  the 

-.         J     o        «  _^«  •  ...     r       aL        ^  -.     c^or^  Pounds  he 

lorged,  &c.  "  a  certam  pronussory  note  for  the  ^yment  ot  ^^^-^^^^  ,„  ^}^ 
**  money,  with  the  name  of  Thomas  Thompson  thereto  sub-  My  ofit.vthich 
**  scribed,  purporting  to  bear   date,  &c.  and  to    have  been  ^"^'cf ^^^^» 
**  signed  by  one  Thomas  Thompson  for  the  governor  and «» the  margiiu 
**  company  of  the  Bank  of  England  for  the  payment  of  SOL 
**  to  Mr.  J.  C.  or  bearer  on  demand,  (the  tenor  of  which 
**  was  set  forth  as  above),  with  intent  to  defraud  the  gover- 
^*  nor  and  company  of  the  Bank  of  England." 

It  appeared  in  evidence  that  the  note  in  question  both  in 
paper  and  print  much  resembled  a  real  bank  note,  but  that 
in  the  frabrick  of  the  paper,  which  was  rather  thicker  than  the 
bank  ]^per,  there  was  wanting  what  is  called  the  water-mark^ 
namely  the  words  "  Bank  of  England;"*  that  the  number 
was  not  filled  up;  and*  that  in  the  body  of  the  note  the  pro- 
mise was  only  to  pay  the  sum  of  "  fifty,"  the  word  "  pounds" 
not  being  added  in  writing,  as  is  usually  done  in  such  notes 
as  have  not  the  word  pmtnds  engraved  therein,  being  calcu- 
lated for  the  insertion  of  broken  sums;  but  at  the  bottom 
of  the  note  there  was  aigraven  jf  .50.  The  fact  of  the 
forgery  was  brought  home  to  the  prisoner,  though  the  note 
was .  never  published,  it  having  been  found  in  his  posses- 
sion at  the  time  he  was  seized;  and  he  was  convicted. 
But  on  these  circumstances  it  was  urged  that  tliis  was  not 
a  note  resembling  a  bank  note  for  want  of  the  water-mark; 

neither 
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Ch.  XIX.  $  44.  meither  waa  it  a  note  for  fifty  pounds^  aft,the  word  pounds 
Validity  in  itrwcf^QH  inserted:  and  on  these  doubts  ludcnnent  was  respited  for 

thtr.g  forged^  tj     .  .    .  r     i        t    j  i_       •        i^**  x.      i 

genuine  ^"^  opmion   oi  the  Judges;   who  m   Miphaelmas   term  18 

Trr — r^ Geo.  3.  were  clearly   of  opinion  that  the  ccMiviction  waar 

Grey  c.  J.  and  propen    For  first,  m  forgery  there  nfrd  not  be  an  exact  re- 

Smythe  C.  B.)  semblance:  it  is  suflicient  that  the  instrument  is  prima  fade 
nde  ante,  ••©•-,  ^  *^  «        i  . 

fitted  to  pass  for  a  true  one.  Secondly,  the  major  part  in- 
clined to  think  that  the  omission  oi  pounds  in  the  body  of  the 
note,  had  nothing  else  appeared,  would  not  have  exculpated 
the  prisoner;  but  it  was  matter  to  be  left  to  the  jury,  as  was 
done  in  this  case,  whether  it  purported  to  be  a  note  for  SOL 
or  any  Qther  sum;  but  all  agreed  that  the  £*S0  in  the  mar- 
gin removed  every  doubt,  and  shewed  that  the  Jifty  in  the 
body  of  the  note  was  intended  for  pounds^ 

$  45.  But  though  a  similarity  to  a  common  intent  be  sufficient^ 

X&c  counterfeit  yet  it  is  neccssary  that  the  forged  instrument  should  in  all  essen- 
"^Z'ts^Zuf^  ^^"^  parts  have  upon  the  face  of  it  the  simiUtude  of  a  true 
ansvier  t&e de-  one;  SO  that  it  be  not  radically  defective  and  illegal  in  the 
::trJo/.i.ve,yframeofit. 

instrument  al-  In  Jones's  case  one  set  of  counts  laid  the  forged  instru- 
Y"-^  f  '^'''S^*  ments  to  be  a  paper  writing  purporting  to  be  a  bardt  note.  In 
ante,  883.  another  set  it  was  charged  as  purportmg  to  be  a  promissory 

note  for  payment  of  money.  The  note  was,  "  I  promise 
^  to  payy&r  self  and  company  of  my  hank  in  England^'*  &€• 
without  any  signature;  and  the  court  of  B*  R.  held  clearly  that 
the  prisoner  was  entitled  to  an  acquittal. 
Fawcett'i  case.  So  one  of  the  objections  in  Fawcett's  case  was,  that  the 
ante,  862.  instrument  forged  (which  was  an  order  in  the  name  of  a  cre- 

ditor to  the  gaoler  for  the  discharge  of  a  debtor  who  was  in 
prison  under  an  attachment  for  a  contempt)  was  a  mere  nullity 
in  itself,  even  if  genuine:  though  it  does  not  appear  whe- 
ther the  Judges  decided  the  case  on  that  ground:  for  at  any 
rate  the  indictment  was  holden  good  as  for  a  cheat. 
Keadinj^'s  case.  In  Reading's  case  the  bill  was  directed  to  John  Ring^  and 
post.  s.  56.         ^y^  acceptance  was  by  John   King.    The  indictment  stated 

that  the  bill  purported  to  be  directed  to  John  King  by  the 
name  of  John  Ring^  and   tliat  the  prisoner  forged  the  ac- 
ceptance in  the   name  of  John  Kinjr;  but  judgment  was  ar- 
rested because  Ring  could  not  purpoit  to  be  KiJig* 
Ante,  958.  Yet  it  seems  that  a  mere  literal  mistake  in  the  framing  of  the 

iastrument  itself,  if  well  laid   in  the  indictment,  will  make 


no 
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no  difference.     In  Clinch's  case,  where  ^he  prisoner  in  Asrg-  Ch.  XIX.  545. 
ing  an  order  for  the  delivery  of  goods  biundercd  in  spelling  ^^J^'^*y  ^^  ^."^Sf 

,  the  name  of  i}^4»n(?cif  jtf  instead  of  Z)e'«e>rm^az/iX',  no  stress  was  ^en^ne 
laid  on  this,  though  on  'other  grounds  tjie  indictment  was 

holden  bad* 

Fitzgerald  and  Lee  were  indicted  for  forging  the  will  of  R-  v.  Fitzg-erald 
Feter  Perry,  late  a  seaman  on  board  his  Majesty's  ship  Lan-  sept'lMl    ^ 
>    caster,  with  intent  to  defraud  the  King.     The  will  began,  1  Leach,  34. 
"  I  Peter  Perry,"  and  ended 

his 
«  John  X  Perry, 
mark." 

It  appeared  in  evidence  that.Fitegerald  had  carried  the 
will  to  the  proper  (^cer,  who  on  observing  the  difference 
of  the  christian  names  required  him  to  account  for  the  error 
before  the  probate  could  be  granted.  He  accordingly  pro- 
duced the  other  prisoner  Lee;  who  in  the  name  of  Welch 
awore  that  he  was  one  of  the  subscribing  witnesses:  that  the 
name  of  the  deceased  was  Peter  Perry,  who  had  made  his 
mark  to  and  delivered  the  will:  that  he  Welch  had  by 
mistake  written  the  name  of  John  instead  of  Peter;  upon 
which  the  probate  was  granted.  It  was  objected  that  this 
was  no  forgery  of  the  will  of  Peter  Perry  as  laid  in  the  in- 
dictment; and  the  case  was  reserved  for  the  opinion  of  the 
Judges,  and  considered  by  them  in  Michaelmas  term 
15  Geo.  2.  Their  opinion  was  never  publicly  delivered; 
but  the  prisoners  were  afterwards  executed  pursuant  to 
their  sentence. 

But  where  Thos.  Wall  was  convicted  upon  an  indictment  ball's  case 
for  forging  and  knowingly  uttering  a  will  of  land  (a)  of  one  Worcester  Sp. 
John  Skidmore  deceased,  attested  by  only  two  witnesses ;  ^^qj^^^,^  ^3^ 
and  it  did  not  appear  in  evidence  (^)  what  estate  the  supposed  MS.  Jud. 

testator 


it 


(fl)  The  will  set  ©ut  was  of  this  tenor:  «*  Dec.  6th,  1795.  I  John  Skidg- 
mer  give  and  bequeath  to  Thos.  Wall  all  the  said  premises  belonging 

'*  to  the  said  Jolin  Skidmer  which  he  baut  of  the  said  Thos.  Wall  and 
Sarah  Hasten.  He  pays  rent  so  long  as  mee  and  my  wife  lives,  and  at 
our  deces  he  shall  have  all  the  said  premises  again.  He  shall  not 
mortgeg  nor  sell  the  said  premises  so  long  as  he  lives,  to  be  left  to  his 

**  children  if  the  be  the  longest  livers,  oreles  to  tlie  nerest  friend  he  has— 

**  John  Skidmore — 
"  Witness  my  hand,    John  Collet  and  Richd.  Wall." 
(^)  It  was  suggested  to  be  only  leasehold,  J>ut  no  proof  was  given  of  it. 

Skjtimorc  died  in  August  1794  without  issue,  and  his  widow  died  in  1795; 

after 

6F 
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Ch.  XIX.  $  45.  testator  had  in  the  land  so  devised,  or  of  what  nature  it  was; 
Validity  in  /^^  o^^|^e|.j.fQre  it  might  be  presumed  to  be  freehold,  and  thcrc- 
genuir^^   '       ^OTc  the  Will  void  and  of  none  effect  by  the  express  enact- 

- ment  of  the  statute  of  frauds,  (29  Car.  2.  c.  3.  s.  5.)   for 

There  canoe  no  ^    .  .  r    \-  -^^  ^i_     t    j 

forgery  qjf  a  Hoill  want  of  the  attestation  ot  three  witnesses;  the  Judges  on 
oflandatietted  conference  in  Easter  term  1800  held  the  conviction  wrong; 
^i'tnenet^^        for  as  it  was  not  shewn  .to  be  a  chattel  interest,  it  was  to  be 

presumed  to  be  freehold.     The  following  case  was  referred 

to  as  decided  upon  the  same  principle. 
Moffat's  ewe,        John  Moffatt  was  indicted  for  knowingly  uttering  as  true 
MS.  BuTler  J.  '  ^  forged  acceptance,  purporting  to  be  the  acceptance  of  Geo, 

(2  Leach,  483.  Peters  on  a  bill  of  exchange,  the  tenor  of  which  was  as  fol- 

s  c  ^ 

Forgery  of  a  hWl  lows: 

of  exchangee,  at  «  Navy  Office,  21st  Dec.  1786. 

^;JfXL  "  Sir,  Seven  dap  after  date  please  to  pay  to  Mr.  John 
it  is  drawn  for  «  Moffatt  or  his  Order  £.3  :  3.  and  place  the  same  to  the 
Zu'Z^sl.  "  "account  of,  &c.  Walter  Stirling. 

•without  mention-      "  To  George  Peters  Esq.  Bank  of  England. 

'l^afl^p^ie  .  "  Accd  George  Peters.'» 

and  having  atub- with  intent  to  defraud  W.  Ball. 

tC^Jt7h^n'Z  '^^^  ^^^^  produced  agreed  with  the  indictment.  But  the 
such  case  declared  ({utsiion  was  whether  this  amounted  to  forger^',  the  bill  in 
absolutely  void  by  q^^gtion  not  specifying  the  place  of  abode  of  the  payee,  nor 
c.  30,  being  attested  by  any  subscribing  witness ;  under  which  cir- 

cumstances the  bill  being  for  less  than  5/.  is  by  stat-  17 
Geo.  3.  c.  30.  s.  1.  declared  to  be  void;  and  after  convic- 
tion all  the  Judges  in  Hilary  term  1787  held  the  conviction 
wrong:  for  if  it  had  been  a  genuine  instrument,  it  would 
have  been  absolutely  void,  and  nothing  could  have  made  it 
good.  And  since  the  statute  such  an  instrument  is  no  bill, 
and  has  not  the  appearance  or  semblance  of  one.  And  this 
was  distinguished,  on  the  conference,  from  Hawkeswood^s 
case  after  m\entioned,  where  the  holder  of  the  bill  had  a 
right  to  get  it  stamped,  and  the  stamp-act  only  says  that  it 
shall  not  be  used  in  evidence  till  stamped. 

I  .  Ill      ,  I    ■  A  .1  ■■  , 

after  whose  death  the  prisoner,  who  was  then  in  possession  as  tenant  to 
Skidmore  of  some  small  premises  at  the  rent  of  about  30*.  per  ann.  (of 
which  premises  he  had  formerly  been  the  owner,  applied  to  one  Joseph 
Buston,  who  had  married  a  niece  of  the  widow,  to  continue  tenant  to  him 
at  the  old  rent;  to  which  Buston  agreed.  And  in  Sept  1798  the  prison- 
er produced  and  proved  the  will  in  question  in  the  ecclesiastical  court  at 
Worcester;  on  which  administration  with  tJke  will  annexed  was  granted 
to  him  ua  nnivcnal  legatee^ 

Hawkesw 
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Hawkeswood  was  indicted  for  forgery  of  a  bill  of  ex-  Ch.  XIX.  $  45. 
change;  and  objection  was  taken  that  not  being  stamped  it  Validity  in  lam  of 

1  Ml      1-         ,  .   •  ^  1        .       tbtng  forged,  if 

was  no  bill  of  exchange  by  stat^  22  Geo.  3.  c.  33.  and  prior g^uine. 

acts:    and  that  this  was  an    objection   apparent  uppn  the       Stamps. 

face  of  it;  and  no  person  could  be  deceived  or  defrauded  Hawkes wood's 

thereby,' unless  he  took  it  without  looking  at  it,  which  would  ^^^^j^^^^^^^*^*^^ 

be  gross  negligence.     But  as  the  stamp  act  was  merely  a  MS.  BuUer  J. 

revenue  law,  and  did  not  purport  in  any  way  to  alter  the  JP^  ^'Ji^^ 

crime  of  forgery;  and  as  the  false  instrument  had  the  sem-*(i  Leach,  292. 

blance  of  a  bill  of  exchange,  and  was  negotiated  by  the  pri- 1.  ^O 

soner  as  such;  Duller  J.,  before  whom  he  was  tried,  over-ruled  committed  if  a 

the  objection,  but  respited  judgment.     And  in  Easter  itrm^^^f^^^^^ 

1783  all  the  Judges  were  of  opinion  that  the  prisoner  yf^  paper. 

properly  convicted:  for  the  stamp  act  in  saying  that  a  bill 

without  a  stamp  shall  not  be  pleaded  or  given  in  evidence,  or 

be  available  in  law  or  equity,  means  only  that  it  shall  not  be 

made  use  of  to  recover  the  debt:  and  besides,  the  holder 

might  get  it  stamped  after  it  was  mskle. 

The  above  case  was  confirmed  in  Rex  v.  Morton,  which  Morton's  case, 

was  an  indictment  for  knowingly  uttering  a  forged  promissory  ^  °g^  ^**™'  ^^' 

note,  as  it  appeared  at  the  trial,  on  unstamped  paper.  The  case  MS.  Jud. 

underwent  much    consideration,    and  was  debated  by  x)\^^^E^yj^^y°^ 

'  ^         ^  •*  comm,ttuaofa 

Judges  in  Michaelmas  term  1795,  and  in  Hilary  and  Easter /vomiMonnotfeon 
terms  1796,  on   the  principal  point,   as  well  as  upon  the  ""''^^^^Z*^ 
question,  whether  the  stat.  31  Geo.  3.  c.  25.  s.  19.,  which  31  Geo.  3.  c.25. 
passed  after  Hawkeswood's  case,  and  prohibits  the  stamp  to  *•  ^?:^^''^ 
be  affixed  afterwards,  had  made  any  difference.    And  though  aamp  to  ke  af 
two  or  three  of  the  Judges  doubted  at  first  the  propriety  ofJ^*^*'  afterwards. 
Hawkeswood's  case  if  the  matter  were  res  Integra,  yet  they 
all  agreed  that  being  an  authority  in  point  they  must  be 
governed  by  it;  and  that  the  stat.  31  Geo.  3.  c.  25.  s.  19* 
made  no  manner  of  difference  in  the  question;  for  that  the 
only  thing  to  be  regarded  was  the  state  of  the  note  at  the 
trial,  and  not  what  might  be  its  state  afterwards.  And  most 
of  the  Judges  maintained  the  principle  of  Hawkeswood's  case 
to  be  well  founded:  for  they  held  that  the  acts  of  parlia- 
ment which  had  been  referred  to  and  relied  on,  being  mere 
revenue  laws,  meant  to  make  no  alteration  in  the  crime  of ' 
forgery,  but  only  to  provide  that  the  instrument  should  not 
be  available  for  the  purpose  of  recovering  on  it  in  a  court  of 
justice;  but  it  might  be  received  in  evidence  for  a  collateral 

par- 
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Ch.  XIX.  $46.  Mr.  Justice  Yates  accordingly  tried  the  prisoner  atBodmid, 
Infictititm         in  1767,  but  the  jury  acquitted  him. 

c6arac»rt  a#^  Jaoics  Bolland  was  indicted  for  forging  an  indorsement 
4unied.  in  the  name  of  James  Banks,  on  the  back  of  a  promissory 

Holland's  case,  ^^te  for  100/.,  drawn  by  Thomas  Bradshaw,  and  indorsed  by 
O.  B.  Feb.  1772,  Samuel  Pritchard:  which  note  was  set  forth  in  the  indictment^ 
\^e^hoHadfmt^^^  ^^  offence  laid  to  be  done  with  intent  to  defraud  F.  L. 
Ai>  namt  at  in-  Cardeneaux.  There  was  another  count  for  uttering  the  same. 
Iwtirnndinglhat ^^^  drawer  and  payee  were  real  persons,  and  Bolland  into 
hi*  name  ditcre-  whose  hands  the  note  came  indorsed  it  with  his  own  name^ 
l!melt^d"^iu  ne^  ^^^  attempted  to  negotiate  it  in  that  state  to  one  Jesson^ 
^otiation,  ttruck  with  whom  he  had  had  money  transactions.     Jesson  said 

^"utaUandmade^^^^  ^^  knew  Bradshaw,  and  considered  him  as  a  good  man^ 
it  another  name,  but  that  he  should  not  be  able  to  negotiate  the  note  with 
and  then  procured  y^^^,^^j^  indorsement  on  it;  on  which  BoUandsaidhe  could 

another  to  dts-  ^  _        ' 

count  it,  detcrib'  take  his  name  off,  and  immediately  another  person  in  com- 
"*6ji>^  ^d7nd!^9er^^^y  began  erasing  the  name.  After  he  had  scratched  ojfF 
as  a  person  oj     all  but  the  initial  letter  B,  Bolland  said  donH  scratch  it  all 

^^"^'•l ^truth\T  °^^'  *^  ^^y  disfigure  or  cancel  the  note;  I  will  think  of 
4uchperso7i,J  and  some  Other  name  that  begins  with  a  B,  and  immediatelj" 
^^^^rd^cali^'  ^^^^  ^^^  name  Banks.  Jesson  then  took  the  note,  and  say- 
on  u>  make  good  ing  that  he  should  be  asked  who  James  Banks  was,  Bolland 
the  note  ont^    g^j  j^^  ^^^  ^  publican  of  Rathbone-place.    Jesson  soon  af- 

dravier andpayee^tervf zrdiS  applied  to  Cardeneaux  to  discount  the  note,  and 
he  denied  having  obtained  from  him  some  money  on  the  credit  of  it;  and  be- 

dtscounted  the       .  iiTiniitrri  r   -, 

note  or  having  mg  pressed  by  Bolland  shortly  after  for  the  amount  of  the 
any  ^ov3i^'k\9f  note,  he  took  him  to  Cardeneaux  and  introduced  him  as  the 

or  concern  m  the  r    i  ^      i  •         •      i      i       «      t 

transaction,  tho*  owner  of  the  note.  Cardeneaux  mquired  who  Banks  was, 
the  discounter      ^^^  Bolland  informed  him  he  was  a  man  of  property  who 

then  insinuated       ,      ,     ,  ,      .  .  j        •   •  j    i»        •    •       {>     /i_ 

his  knowledge  of  dealt  largely  m  wmes  and  spirits,  and  lived  m  Kathbone- 
the  vjhoie :  held  pj^ce ;  on  which  Cardeueaux  gave  him  the  value  in  notes 

and  cash.  Cardeneaux  never  desired  Bolland  to  indorse 
tlie  bill,  because  Jesson  had  before  told  him  that  it  was  better 
that  his  name  should  not  appear  on  it,  as  he  had  been  a 
sheriif's  officer,  and  the  note  would  not  pass  properly  with 
his  name  on  it.  Bradshaw  and  Pritchard  having  become 
bankrupts  before  the  bill  was  payable,  Cardeneaux  applied 
to  Bolland,  who  denied  having  discounted  any  bill  with  him^ 
and  said  that  his  name  was  James  Bolland,  that  he  had  never 
seen  Cardeneaux  before  in  his  life,  and  that  he  had  no  bill 
with  his  indorsement  on  itj  and  when  Cardeneaux  insinuated 

that 
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that  he  was  acquainted  with  his  having  al^iered  his  name,  Cb.  XIX.  t4(K 
he  disre<rarded  it.    After  the  prisoner  was  taken  up  some  ^f^fict^^iou* 

.-,  ,         ^,  -T  r  -r  names  orjaUe 

person  paid  the  100/.  to  Cardeneaux  m  the  name  or  James  cbaracttrtat^ 

Banks;  but  no  such  person  as  James  Banks  of  Rathbone* <«^*rf- 

place  appeared  to  exist.  The  jury  found  the  prisoner  guilt}'^. 
After  conviction  and  judgment  of  death  the  case  was  referred 
to  the  Judges:  and  the  prisoner  was  afterwards  ordered  for 
execution,  and  suffered  accordingly. 

To  these  may  be  added  the  cases  of  Lockett  and  Abrahams  Ante,  s.  38. 
which  have  been  before  mentioned ;  and  the  cases  of  Taft 
in  1777,  of  Taylor  in  1779,  and  of  Shepherd  in  1781,  here-  Poat.  5.4r. 
after  noticed. 

Further,  It  mates  no  difference  Whether  the  making  of        ^  47. 
the  false  mstrument  or  signature  be  really  necessary  to  the  ^^^  ^^  addition^ 
advantage  so  fraudulently  attempted  to  be  obtained  by  the  fl^  credit  be  gained 
party,  or  gain  him  any  additional  credit;  it  is  sufficient  if  '^^ ^bet£%7fal!^ 
be  made  with  such  fraudulent  intent.  name  be  oMumed 

Edward  Taft  was  indicted  for  forging  an  indorsement  on  %ffj^[l^  J^I 

a  bill  of  exchange  in  the  name  of  John  Williams.    The  bill,«o». 

which  was  for   50/.,   was  drawn   payable  to   the  order  of  Waft's  alias 

,  .  •  Tuft  s  case 

Messrs.  Renwicke  and  Mee,  by  whom  it  was  indorsed  gene-  Leicester  Lent 

rally.     It   afterwards   became    the    property  of   William  Ass.  1777, 
Wheewall,  out  of  whose  pocket  it  was  picked  at  Leicester  Res  97.  & 
races  on  the  16th  of  September  1776.    The  prisoner  endea-Serjt  Forster's 
voured  to  negotiate  it  the  same  night  at  Leicester,  but  with-  (x  Leach,  206. 
out  effect,  though  he  offered  a  considerable  premium.    He  s.  C.) 
then  went  to  Market  Harborough,  where  he  bought  a  horse  ^^^"^,J^  ^"^ 
of  the  innkeeper,  and  offered  him  this  bill  to  change,  who  t^ted  on  a  bill  a 
carried  it  to  a  banker's  in  the  tovm,  whither  the  prisoner^j  ^^^*^^^  '^^ 
afterwards  accompanied  him,  and  the  clerk  offered  to  dis- 
count it  if  the  prisoner  would  indorse  it,  which  he  was  in- 
formed was  the  invariable  rule  of  the  house.     The  "prisoner 
immediately  indorsed  it  by  the  name  oijohn  Williamsywhich 
was  not  his  name,  and  received  the  value  of  it  in  cash.     He 
was  found  guilty;  but  his  case  was  reserved  for  the  opinion 
of  the  Judges;  who  on  the  13th  June  1777  were  all  of  opinion 
that  this  was  forgery  within  the  statute.     For  though  the 
fictitious  signature  was  not  necessary  to  his  obtaining  the       • 
money,  and  his  intent  in  writing  a  false  name  was  only  to 
conceal  through  whose  hands  the  bill  haA  passed,  yet  it  was 

"*^  a  fraud 


960  Forgery. 

Ch.  XIX.  $  46*  a  fraud  both  on  the  owner  and  on  the  person  diacountm^ it, 

Tnfictittou*  as  the  one  lost  the   chance  of  tracing  it,  and  the  other  the 

characters  a*-  benefit  of  a  real  indorser:  and  the  forging  a  name  either  of 

sumed.  a  real    or  fictitious   person  with  intent  to  defraud  was  m 

Ante,  940.  Lockett's  case  holden  to  be  forgery, 

John  Taylor's  Taylor  was  indicted  for  that  he  having  in  his  possession 

cTT'^r?  a  bill  of  exchange,  viz. 

MS.  Buller  J.  "  Tamworth,  2d  Aug.  \77%. 

&Serjt.Forster's      u  c;,. 

MS.  (1  Leach,  '  ,       r         ,  •  ,        \ 

255.  s.  c.)  "  One  month  after  date  please  to  pay  to  my  order  the 

Giving  to  the  u  g^^  ^f  f^Q  yal.  reced  &c. 

arav:er  of  a  btU  t      i-     r>    ev 

oj exchange  a  re-       "  To  Mr.  J osh.  CufF,  „  ^,  Wam«>r  » 

ceipt  in  a  false    "  Whitechapcl,  London.''  ^       ^  ^^*"  ^^^^H^^- 

iiame  as  for  the    ,.  .    ^  •  ?  •  ri«i  r 

prisoner's  oTfn  forged,  &c.  a  receipt  and  acquittance  for  the  said  sum  of 
nameJorthecon-^OL  as  foUows:  ^^  Rec^  W.  Wlhon;^^  with  intent  to  de- 
vlichwas  in. '  fraud  the  said  J.  C.  Another  count  was  laid  with  intent  to 
dorsed  in  blank,  ^  defraud  H.  Sutton.     The  bill  was  indorsed  in  blank,  and 

*tioZuitional^c^-^^^^^^^^^  ^^  Sutton,  out  of  whose  possession  the  prisoner 
ditvias  thereby    obtained  it  by  some  undue  means,  (how  did  not  appear)  and 

^soni^/beingd^neV^^^^^^^^  ^^  ^^^  payment.     The  bill  then  wanted  two  or 
fraudulently  and  three  days  of  becoming  due ;  but  the  prisoner  said  he  would 
KfVes!Vpc»t"  &^^  *  tx'At  to  adjust  the  difference,  and  accordingly 'gave 
i.  53.  Cuff  \s.  for  the  discount.     Cuff  desired  him  to  write  a  re- 

ceipt on  the  back  of  the  bill,  which  he  did  by  writing  the 
receipt  in  question  in  the  fictitious  name  of  Wilson.  It 
was  contended  on  behalf  of  the  prisoner  that  this  was  not  a 
receipt  for  money  within  the  meaning  of  the  act.  That  the 
receipt  here  was  unnecessary,  the  possession  of  "the  bill  being 
a  sufficient  discharge  to  the  payer,  and  his  discharge  was  not 
strengthened  by  the  words  writte.i  by  the  prisoner;  conse* 
quently  the  act  of  the  prisoner  was  of  no  eifect.  That  he 
was  not  compellable  to  give  any  receipt.  That  he  gained 
no  additional  credit  by  the  name  he  assumed.  That  the 
writing  on  the  back  of  the  bill  was  in  truth  a  mere  memo- 
randum, and  did  not  operate  as  an  acquittance  against  any 
person  but  the  man  himself  who  received  it,  who  would 
be  equally  estopped  by  it  as  if  he  had  written  his  own  name. 
Mr.  Justice  Willes  and  Mr.  Baron  Eyre,  before  whom  he  was 
.  tried,  .were  of  opinion  that  the  prisoner's  case  was  within 
the  letter  and  meaning  of  the  statute;  that  this  was  a  receipt 
evidently  false;  and  the  only  question  was,  whether  he  in- 
tended 
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tended  to  defraud  any  person?   The  prisoner  knew  he  had  Ch.  XIX.  J4r. 
fraudulendy  acquired  the  possession  of  the  bill;  that  it  ^^  f^;^/ ^r^/rt 
necessary  to  elude  any  enquiry  after  him  that  he  should  con-  charactert  as- 

ceal  his  name:    and   his    intention   to  defraud   the  owner ^^»^ ^ 

of  the  bill  Was  manifest  from  his  whole  conduct.  The  pri- 
soner was  convicted:  and  upon  reference  afterwards  to  the 
Judges  in  Mich,  term  17/9,  all  of  them  (except  Buller  J. 
who  doubted)  were  of  opinion,  that  though  the  prisoner  did 
not  gain  any  additional  credit  by  signing  the  name  he  put  to 
the  receipt,  as  the  bill  was  not  by  the  indorsement  made 
payable  to  the  person  whose  name  was  used,  but  indorsed  in 
blank;  yet  stiU  it  was  a  forgery;  for  it  was  done  with  intent 
to  defraud  the  true  owner  of  the  bill,  and  to  prevent  a 
probability  of  tracing  the  person  by  whom  the  money  was 
received. 

The  next  consideration,  and  that  which  seems  to  haVe         }  48. 
involved  in  it  the  fii*eatest  difficulty,  is  how  far  personating '^^«»»«^»^^. 
the  true  man  or  assummg  a  fictitious  character  at  the  time  fi^^  character. 
will  affect  the  offence. 

And  first  it  may  be  proper  td  advert  io  certain  principles  Eliz-  Durm's 
which  were  laid  down  in  the  case  of  Elizabeth  Dunn  in  2  MS.  Sum.  345; 
1765  after  mentioned.  1st,  That  if  a  person  give  a  note  or  ^  P<>*t. «.  49. 
other  security  as  his  own  note  or  security,  and  the  credit 
thereupon  be  personal  to  himself  without  any  relation  to  an* 
other,  his  signing  such  a  note  with  a  fictitious  name  may 
indeed  be  a  cheat,  but  will  not  amount  to  forgery:  for  in 
that  case  it  is  really  the  instrument  of  the  party  whose  act  it 
purports  to  be,  and  the  creditor  had  no  other  security  in 
view;  But  2dly,  that  if  a  note  be  givenin  the  name  of  another 
person  either  really  existing  or  represented  so  to  be,  and  in 
that  light  it  obtain  a  superior  credit,  or  induce  a  trust  which 
would  not  have  been  given  to  the  party  himself,  it  rs  then  a 
false  instrument,  and  punishable  as  forgery  (a).  3dly,  That  the 
law  would  be  the  same,  though  the  note  or  security  were 
thus  falsely  subscribed  in  the  presence  of  him  who  lent  his 
money  upon  it,  if  the  impostor  and  the  party  whose  name  id 
made  use  of  were  both  strangers  to  him ;  for  then  he  could  not 

(a)  So  if  one  use  another  name  than  his  own  for  the  purpose  of  fi'aud^ 
tlnd  moie  easily  eluding  responsibility.  Shepherd'*  case,  post.  967. 

6  G  know 


962  Torgery.      ^ 

Cb.  XIX.  §49.  know  that  such  impostor  was  not  really  the  person  who^e 
InficAioua        name  he  assumed,  and  therefore  the  other  would  be^equaUr 

names  •  r  faUe      i        •      j 
dxaract:r*    t'       deceived. 

^^^  •  How  far  the  first  proposition  above  laid  down  is  to  be 

taken  in  its  utmost  latitude  has  been  the  subject  of  much 
difference  of  opinion,  which  I  shall  now  proceed  to  con* 
sider.     It  is  necessary  however   to  pursue  the  subject  by 
*  steps. 

$  49.  And  first  I  take  it  to  be  clearly  settled  that  in  the  case  of 

Anumtng  to  be   forgery  committed  in  the  name  of  a  person  really  existing,  it 

in  v:hose  name    niatters  not  whether  the  offender  pass  himself  off  upon  the 

forgery  is  con*-   parties  at  the  time  for  such  person,  and  receive  credit  from. 

them  as  such:  for  in  truth  the  credit  in  that  case  is  not 
given  to  the  impostor  personally,  without  any  relation  to 
another,   but   to   that   other   person  whom   he   represents 
himself  to  be* 
Elrz.  Dunn's  Elizabeth  Dunn  was  indicted  for  forging  a  promissory 

S**'V  ?765         ^^^^  ^^^  ^^  payment  of  money,  the  tenor  of  which  is  as 

MS. Crown  Gas. follows:  ^ 

MS  Gkiuld  J  "  London,  27th  July  1765.  I  promise  to  pay  to  Mr. 
(1  Leach,  68.  "  Edw*^  Hooper  the  sum  of  three  (omitting  the  word  pounds} 
s.  c.)  u  13  shillings  and  6d.,   or  order,  seven  days  after  date, 

ing  a  note  in  the  "  valuc  rcceivcd  by  me 

name  of  another  \lCT 

Zyluami'ZV  "  Witness  John  Whcttal.'^  ^*  Mary  X  Wallace, 

Tiling  to  be  such  mark.** 

°TLe  inSument  With  Intent  to  defraud  Edward  Hooper.  The  second 
tetting  fiJTtb  the  count  Stated  it  to  be  with  intent  to  defraud  the  person  enti- 
and^nciudinTthe  ^^^  ^^  ^^^  wages  due  for  the  serv'ice  of  John  Wallace  de- 
Ki'itnett**name  at  cesLstd^  a  seaman  on  board  the  King*s  ship  the  Epreuve.  In 
the  ^^^orjT  ^  '^  June  1 765  the  prisoner  applied  to  Hooper  at  his  office  for 
•*  3frtrjf  rfV/flce  receiving  seamen's  wages,  calling  herself ,  Mary  Wallace, 
held v:elh tbougb^^^  desircd  him  to  advance  her  money  to  pay  the  fees  for 
the  evidence  the  probate  of  her  husband^s  will  which  was  in  the  hands  of 
fllS^Lf ^'Jf ""' ^  proctor.  She  returned  soon  after  with  the  probate  of  the 
made  after  the  will  of  John  Wallace,  therein  described  to  be  a  seaman  oa 
JcrH>ed  the  note  ^^^^  ^^  Epreuve ;  when  Hooper  required  her  to  produce  a 
but  at  the  eanie  certificate  to  prove  that  she  was  the  Mary  Wallace  named  in 
time^  the  will.     In  a  few  days  having  brought  a  certificate,  she 

pressed  him  to  lend  her  money  on  the  credit  of  the  wages 

due 
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doe  to  J.  Wallace,  Accordingly  he  let  her  have  three  guineas  Ch.  XIK .  5  4?- 
and  a-half,  and  wrote  the  body  of  the  promissory  note  in  ^^l^^^i^g 
question,  to  which  she  subscribed  her  mark ;  after  which  his  characters  om- 
clerk  attested  it.     And  being  asked  what  naipe  he  was  to  **^*^- 
put  to  her  mark,  she  answered  you  know  my  name,  you  may 
write  Mary  Wallace;  which  he  did.     It  was  proved  clearly 
that  her  name  was  Elizabeth  Dunn,  and  that  the  whole  ac- 
count was  a  fabrication.     The  Recorder  directed  the  Jury,  Vide  post  s.  3S.. 
that  if  they  believed  that  the  prisoner  subscribed  the  fiote  ^t^-ectiorr^^"^ 
produced  in  a  false  name,  either  by  a  mark  intended  by  her 
to  express  such  false  name,  or  by  words  at  length,  with  in^ 
tent  to  defraud  Hooper;  [for  as  to  the  second  count  he 
thought  that  could  not  be  supported];  they  should  find  her 
guilty;  which   they  did  accordingly.     But  judgment  was  ^ 

respited  on  a  doubt,  whether  as  the  note,  though  made  by 
the  prisoner  in  an  assumed  name  and  character,  was  her  own 
note,  made  and  offered  as  her  own,  and  not  as  the  note  of 
another  in  contradistinction  to  herself,  the  offence  amounted 
to  forgery.  In  Michaelmas  term  1/65,  present  Lord  Mans-  (Absent  Lord 
field.  Lord  C.  B-  Parker,  Clive  J.,  Smythe  B.,  Bathurst  J.,  ^^^^^^^ 
Wilmot  J.,  Gould  J.,  Perrott  B.,  Yates  J.,  and  Aston  J. ; 
all  but  Aston  J.  \^ere  of  opinion  that  this  was  a  case  within 
the  words  and  intention  of  the  stat.  2  Geo.  2.  c.  25.,  and 
therefore  that  the  prisoner  was  properly  convicted. 

So  in  a  late  case  it  was  laid  down  diat  if  a  bill  of  exchange  Mead  v.  Youngs, 
payable  to  A.  or  order  get  into  the  hands  of  another  person  4 'f'gym  l^  *  28, 
of  the  same  name  with  the  payee ;  and  such  person,  kpowing  ^id^  post  965. 
that  he  is  not  the  real  payee  in  whose  favour  it  was  drawn, 
indorse  it  for  the  purpose  of  fraudulently  possessmg  himself 
of  the  money,  he  is  guilty  of  forgery. 

Mathias  Parkes  and  Thomas  Brown  were  indicted  for  Farkes*  and 
forging  and  uttering  the  following  promissory  note.  o^B^Sept  *^^' 

"  No.  248.  B.  Ringhton,  Salop,  20th  April  1796.  lr96,  cor. 

"  I  promise  to  pay  to  bearer  on  demand^  at  Messrs.  Down,  w^(?^f  h 
"Thornton,  and    Co.  bankers,   London,  the  sum  of  Five  Uttering  a  note  as 
«  Guineas  for  value  received.  [{^  """[^  ofano. 

**'  For  self  and  Co.  ^  in  the  prisoner's 

«  Five  Guineas.  Thos.  Bro^vn.  ^«  ««^'.  '> 

_  1  rn    Tj  »  Vfttoin  toe  sta- 

"  Entered  1 .  B.  mes  against for^ 

[The  words  in  itaUcs  were  pri&ted  in  the  note.]  ^  Leach,  898. 

With  ^-  ^-^      ' 
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Jn  fictitious 
name*  orfaUe 
character*  at- 
fuvied. 


Ch.  XIX.  $49.  With  intent  to  defraud   Wm.  Hulls.    Other  coumu  were 

laid  with  intent  to  defraud  the  bankers. 

The  prisoner  Thomas  Brown  uttered  the  note  to  Hulh 
a  shoemaker  in  part  payment  for  a  quantity  of  boots  and 
shoes  which  he  bought,  under  pretence  that  he  was  a  Cap- 
fain  Brown  of  the  17th  regiment,  and  going  immediately  to 
the  West  Indies.  The  prisoner  Brown  wh^ n  he  bargained 
for  the  articles  at  Hulls'  shop  desired  Hulls  to  send  his  boy 
with  him,  and  he  would  send  back  the  money.  Hulls  howf 
ever  chose  rather  to  go  with  the  prisoner;  and  on  their  way 
Brown  stated  that  his  brother  was  agent  to  the  17th  regi- 
ment,  and  would  buy  all  the  shoes  Hulls  had.  When  they 
came  to  a  public  house  Brown  invited  Hulls  in,  saying,  he 
should  see  his  brother  presently ;  and  after  some  conversa- 
tion  about  his  brother's  large  fortune  to  the  amount  of 
15,000/.  which  he  had  lodged  in  the  hands  of  Messrs*  Down 
and  Co.,  he  appeared  to  be  disappointed  at  not  seeing  hif 
brother,  and  said,  I  am  sorry  he  does  not  come,  I  must  give 
you  my  brother's  draft.  He  then  gave  Hulb  the  note  in 
question,  who  asked  if  it  was  on  the  money  lodged  with 
Down  and  Co.  The  prisoner  said  yes,  and  added,  that  his 
brother  and  he  always  paid  in  that  manner  on  demand,  for 
they  wanted  no  credit*  He  then  appointed  Hulls  to  meet 
him  in  the  afternoon  at  another  place,  where  he  wo^d  pay 
him  the  balance.  The  note  was  soon  discovered  to  be  a 
forgery,  and  Hulls  could  hear  nothing  more  of  the  prisoner. 
It  appeared  that  Parkes  and  Brown  were  connected  together; 
^d  when  Parkes  was  taken  up  more  than  forty  pf  the^e  fiv^ 
guinea  notes  in  blank  were  foimd  upon  Um,  dated  Rinton, 
Salop.  A  few  of  the  same  sort  of  notes  were  also  found 
concealed  under  a  vice  board  in  a  shop  where  the  prisoner 
Brown  was  arrested,  and  which  it  was  probable  he  had  thrust 
there.  The  note  in  question  was  proved  to  be  filled  up  in 
the  hand-writing  of  Parkes.  The  name  Thomas  Brown  was 
also  in  the  hand-writing  of  Parkes.  In  Parkes'  pocket-book 
was  found  a  receipt  under  a  cover  addressed  to  Thomas 
Brown  at  the  Compter  (to  which  prison  Brown  was  com- 
mitted) for  ?!/.  for  four  five  guinea  bills.  Down  and  Co, 
had  no  such  customer  as  Thomas  Brown  of  Kinton  in  Shrop* 
shire,  and  there  was  no  evidence  that  the  prisoner  Thomas 
Brown  had  any  residence  or  connexion  diere.    The  jury 

found 
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found  both  guilty:  and  on  being  asked,  declared  that  they  Ch.  XIX.  $49. ' 
thought  Parkes  sismed  the  note  in  quesdon  with  Brown's-'"/^''"''"', 
assent,  and  that  Brown  uttered  it  under  a  representation  that  characters  a*- 

it  was  his  brother's,  knowing  it  was  not  so,  with  intent  to  *^^^^-  ' 

defraud  Hulls. 

The  counsel  for  the  prisoner  made  the  following  objections 
to  the  conviction:  1st.  That  die  name  Thomas  Brown  was  the 
real  name  of  one  of  the  prisoners.  2,  That  it  was  no  forgery 
in  Parkes  to  sign  the  name  of  Thomas  Brown  with  his  con- 
sent. 3.  That  if  Parkes  were  not  guilty  of  forgery,  Brown  could 
not  be  guilty  of  uttering  the  note  knowing  it  to  be  forged. 
4.  That  the  subsequent  misrepreSfentations  of  Brown  ought 
not  to  aifect  Parkes,  as  there  was  no  evidence  that  he  was 
aware  of  the  fraudulent  circumstances  under  which  Brown 
would  utter  the  note*  That  misrepresentations  do  not 
ampunt  to  forgery,  or  make  that  a  forgery  which  was  not 
so  at  the  time  of  the  original  making.  Judgment  was  respited 
to  take  the  opinion  of  the  Judges  on  these  points. 

The  case  was  argued  in  the  Exchequer-chamber  in  1797Poitg.  61. 
before  all  the  Judges ;  and  at  length  the  conviction  was  holden 
wrong  as  to  Parkes  (on  a  distinct  groimd  hereafter  stated). 
But  as  to  Brown,  all  the  Judges  held  the  conviction  right; 
for  he  uttered  it  as  the  note  of  another  person  and  not  as  his 
own;  and  it  being  in  the  same  name  as  his  own  could  not 
make  any  difference. 

At  the  December  session  following,  Grose  J.,  who  deli-  Vide  2  Lcach^ 
vered  the  opinion  of  the  Judges,  after  stating  the  objections 
made,  observed  as  to  the  1st,  that  the  definition  of  forgery 
was  ^^  the  false  making  a  note  or  other  instrument  with  in- 
*'  tent  to  defraud:"  which  might  be  done  either  by  using 
the  name  of  one  who  did  not  exist  or  of  one  who  did  exist, 
without  his  consent.  That  this  was  of  the  former  descrip- 
tion; being  uttered  by  the  prisoner  as  the  note  of  his  bro- 
ther, no  such  person  as  his  brother  of  that  name  appearing 
to  exist:*  and  that  the  circumstance  of  its  being  made  in  the 
same  name  as  his  own  could  not  make  any  difference,  being 
uttered  as  the  note  of  another  and  not  his  own.  The  same  Vide  ante,  f  6S. 
answer  applied  to  the  second  objection.  As  no  such  person 
existed  to  whom  the  name  of  Thomas  Brown,  as  the  signer  of 
the  notey  applied,  there  could  be  no  consent  given  to  sign  the 
jume.  It  was  signed  by  the  authority  of  <i  Thomas  Brown, 

bttt 
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Ch.  XIX.  $49.  but  not  of  the  Thomas  Brown,  for  whose  note  it  purported 
In  fictiuoua       ^  \y^  civen.  For  the  person  in  whose  name  the  note  was  made 

name*  orfalte  '^         ,.  i       i  •      .     .  r «  .       .       t  v 

character  (w     ^"^^^^  according  to  tiie  description  of  him  m  the  note,  then  a 

"^^^- resident  at  Ringfaton  in  Salop;  and  it  imported  that  he  was 

a  correspondent  of  Down,  Thornton,  and  Co.  and  had 
money  in  their  hands;  and  he  was  also  represented  to  be  the 
brother  of  the  prisoner.  But  no  such  person  of  that  name 
and  description  appeared  to  exist.  And  all  this  was  proved 
and  found  to  be  done  for  the  purpose  of  fraud.  3dly,  That  the 
indictment  did  not  charge  that  Brown  uttered  the  note  know- 
ing it  to  have  been  foi^d  by  Parkes^  but  only  knowmg  it  to 
have  been  forged:  and  therefore  let  it  have  been  forged  by 
whomsoever  it  might,  it  was  equally  an  offence  in  Brown  to 
utter  it. 
Hevcy'g  casf,  But  where  one  merely  assumed  to  be  the  person  of  a  real 
Stc  s  5.  indorser,  though  in  concert  with  him,  and  for  the  purpose 

of  fraud,  it  ivas  holden   to  be  no  forgery,  though  a  cheat; 

for  there  was  no  false  making. 

jPertonatinjf  oth-      This  offence  however  of  personating  others  for  fraudulent 

^79  y  statute,     purposes,  which  is  often   blended  with  forgerj^,  is  in  many 

*  instances,  made  a  substantive  offence  by  the  statute  law,  and 

will  be  treated  of  scpai-ately  in  die  next  chapter. 

»  < 

5  50.  Secondly,  I  take  it  to  be  equally  clear  that  forgery  may  be 

Atwnung  to  he  a  committed  in  the  name  of  a  supposed  character  who  does 

jmpposed  ebarae*  ,  ^^ 

tertnvbote  name  not  exist,  but  is  assumed  by  the  offender  for  the  purpose  of 
f^s^  M  com-    ^e  fraud.  In  Dunn's  case  above  mentioned  it  was  agreed  to 
Ante,  962.        be  totally  immaterial  whether  such  a  person  as  Mary  Wal- 
lace existed  or  not.  The  character  which  die  prisoner  repre- 
sented herself  to   be  was  different  from  her  own,  and  she 
obtained  the  credit  by  being  supposed  to  be  a  different  person 
Ante,  959,  960.  from  what  she  really  was.  The  cases  also  of  Taft  in  1777,  and 

Taylor  in  1779,  stand  on  this  ground.  In  both  the  offend- 
ers assumed  to  be  the  identical  persons  whose  names  they 
subscribed,  though  they  obtained  no  additional  credit  on  that 
account.  It  is '  true  that  in  Taft's  case  the  bankers  woukL 
not  discount  the  bill  without  the  indorsement  of  the  pri- 
soner, to  whom  in  that  respect  it  may  be  said  that  some 
personal  credit  was  given,  however  slight;  yet  his  person 
being  unknown,  litde  or  no  stress  can  be  laid  on  that. 

Thb 
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This  matter  seemed  once  to  have  been  put  out  of  doubt  Ch.  XIX.  $  50. 
by  the  case  of  John  Shepherd,  who  was  inducted  for  forging  ^'»/*^'"^' 
an  order  for  the  payment  of  money  with  the  name  of  H.  charactert  at- 
Turner  subscribed  thereto^  with  intent  to  defraud  James  *<^^^^- 


Elliott.    The  order  was  to  pay  John  Atkins  or  bearer  6  Rex  v.  Shep- 
guineas,  and  was  directed  to  Brown,  Collinson,  and  Co*  J^^*  M^c^uld 
The  prisoner  came  to  Elliott's  shop,  and  after  selecting  seve-  and  Buller  Js. 
ral  articles  of  silver,  pulled  out  his  purse  as  if  going  to  pay  ^^^  ^^  ^**' 
for  them,  but  said  he  had  not  cash  enough  about  him,  but  (i  Leach,  265. 
had  a  draft  upon  a  banker,  which  was  the  same  thing  as  ^^'\      ^^^ 
money,  and  would  be  paid  when  presented.    Elliott  looked  upon  a  banker  in 
at  the  draft,  and  seeing  it  was  upon  a  house  he  knew,  he  ^^^*^*^*^^^ 
took  it,  the  sum  being  a  small  one,  and  the  prisoner  having  )»a/ty  at  the  time 
a  genteel  appearance.    He  then  desired  Elliott  to  send  him/^'^^'"^^  ^ 
a  pair  of  spurs,  who  took  out  his  memorandum-book  to  take  avoid  detection, 
down  the  prisoner's  direction,  and  supposing  his  name  to  be  **f<^S^y*  though 

-  -  1  r      1     r   Vr      1  •  J  1      1      «      1  '^  credit  vtere 

the  same  as  waa  signed  to  the  draft,  (tor  he  said  he  looked  ^iVrnfo  hit  per- 
upon  it  as  hh  draft,)  he  wrote  down  the  name  H.  Turner  as  '"'• 
the  prisoner's  name.  The  prisoner  lookedoverhim  as  he  wrote, 
and  said  he  must  add  ^^jun.  Noah's  Row,  Hampton  Court."  He 
then  went  away.  The  draft  was  refused  payment  by  the  bank^ 
ers,  no  such  person  as  H.  Turner  keeping  cash  with  them. 
The  prosecutor  also  inquired  in  Green-street  from  .whence 
the  draft  was  dated;  but  neither  there  nor  at  Hampton 
Court  could  he  hear  of  any  such  person,  nor  could  he  hear 
of  any  such  place  as  Noah's  Row.  The  prisoner  was  found 
guilty;  but  judgment  was  respited  upon  a  doubt  whether  as 
Elliott  had  proved  that  he  gave  credit  to  the  prisoner,  and 
not  to  the  draft;  having  expressly  said  that  he  looked  upon 
it  to  be  his  (the  prisoner's)  draft,  diough  not  written  at  the 
time  he  took  it,  the  case  amounted  to  forgery  (a).  In  Mi- 
chaelmas term  1781  all  the  Judges  held  that  this  was 
forgery  and  the  conviction  right;  for  it  was  a  false  instru- 
ment not  drawn  by  any  such  person  as  it  purported  to  be; 
and  the  using  a  fictitious  name  was  only  for  the  purpose  of 
deceiving.  And  the  case  of  Taylor  in  Michaelmas  term 
1779,  that  of  Lockett  in  1771,  and  that  of  Elizabeth  Duna 
in  Michaelmas  term  1765,  were  relied  on. 

(rt)  Another  objection  was  taken  as  to  trlia  form  Qf  the  iiidictniciit. 
%oJ  mde  ante,  s.  40.  . 

In 
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Ch.  XIX.  $  s(i.      In  the  abovementioned  case  of  Shepherd  the  credit 
Infcttttoui        indisputably  riven  to  the  prisoner  personally,  the  security 

name*  or  false  ,        ji     •  .j         T      ,•       i  ■«  •    .  ,    , 

eharacter*  at.     tendered  being  considered  as  his  alone :  and  it  is  agreed  that 

^""^- the  Judges  were  unanimous  in  adjudging  the  offence  to 

amount  to  forgery.  And  yet  I  find  it  very  difficult  to  distin- 
guish this  case  upon  principle  from  a  subsequent  one  where 
the  Judges  were  much  divided  in  opinion:    This  was  the 
case  of 
Aickles'8  case,       John  Henry  Aickles,  who  was  indicted  for  foririmc  a  pro- 

O.  B.  Feb.  1787,      .  *  r  11  ©or 

MS.  Ck,uld  and  missory  note  as  follows: 

BiiUer  Js.  and  London,  Dec.  18th,  1786^ 

(^  Leach,  492.       "  Three  months  after  date  I  promise  to  pay  to  H.  Byron^ 
S.  C.  reports  the  "  Esq.  Or  order  £.25:10:0  value  received^ 

SKnu")"''      ";C- 25: 10:0  John  Mason, 

Qii.  Where  one  "  No*  4.  Argylc-street,  Oxford  Road.* 

J^e  Vlh^lt^'  W^*  ^"^^'^^  ^^  defraud  R.'  H.  Gedge.    There  was  a  second 
house  vihere  he    count  for  Uttering  it  knowing  it  to  be  forged* 
^Iftu^^fp^-     '*  appeared  that  the  note  in  tjuestion  was  on  the  9th  of. 
edoffapromis'  January  1787  tendered  by  Byron  to  Gedge's  shopman  in 
*rjr  note  in  that  payment  for  some  Uuens  that  were  shewn  by  him  to  Byron. 

name,  xdmcH  he   ^  ^  ,  111 

avoviedtobe  hisy  Upon  bemg  asked  who  John  Mason  was,  Byron  described 
dated  some  time  him  as  a  eendeman  of  fortune  with  whom  he  was  concerned 

betorey  but  not       ,  "  , 

payable  till  after  in  a  coal-mine,  living  at  No.  4.  Argyle-street.    The  shop- 
the  time  of  his    ^jj^  declined  leaving  the  coods  with  him,  but  promised  to 

trial;  but  the  ju^  ••     ^i_  .  ju- 

ry  found  that  he  Send  them  if  Upon  inquiry  the  note  were  good.    He  imme- 
assumed  the       diately  went  to  No.  4.  Arcryle-street,  and  inquired  for  Mr. 

natne  by  vchich     « -       *^       rr^,  .  °  11.11. 

he  was  never  be^-  Mason.    The   prisoner  appeared,  and  said  his  name  was 
f<^e  inown,  for    J qI^j^  Mason,  and  that  the  note  was  drawn  by  him,  and 

fraud;  vshether    should  be  paid  whcn  due.    It  was  proved  that  before  the 
this  be  forgery?   9th  of  January  the  prisoner  had  taken  the  house  No^  4. 
,  Arg}'le-street,  in  the  name  of  John  Mason,  Esq.,  by  which 
description  also  inquiry  had  been  made  by  the  person  letting 
the  house  concerning  his  character  at  the  British  Coffee- 
house, which  was  a  favourable  one.    It  was  then  proved 
that  he  had  always  passed  by  the  name  of  John  Hemy 
Aickles,  and  had  been  tried  several  times  at  the  Old  Bailey, 
and  was  known  by  that  name  since  the  year  1780  until  the 
present  time.  Grose  J.  entertaining  a  doubt  upon  this  evi- 
dence, directed  the  jury  that  the  only  ground  on  which  they 
could  convict  the  prisoner  was,  if  they  believed  that  this 
note  was  drawn  by  the  prisoner  in  consequence  of  a  con- 
certed 
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l:erted  scheme  between  him  and  Byron  td  defraud  Gedge«  Ch.  XIX.  %  50^ 
iTiat  the  prisoner  had  never  gone  by  die  nam«  of  John  Ma-  Infictttiou^ 
«on  before;   and  had  assumed  it  for  the  purpose   of  Utas character  om* 

fraud:  in  which  case  they  might  find  these  &cts,  and   he  '"^e^ 

would  state  them  to  die  Judges.  Thereupon  th^  found 
spedally,  that  the  prisoner  intended  to  defraud  Gedge,  and 
assumed  die  name  of  Mason  for  the  purpose  of  this  fraud: 
that  he  had  never  gone  by  that  name  before:  aiid  that  they 
disbelieved  a  witness  on  the  part  of  the  prisoner  who  had  de- 
posed that  two  years  before  he  was  inquired  for  and  known 
by  that  name  at  the  British  Coifee-house.  On  this  a  verdict 
of  guilty  was  taken  by  consent,  subject  to  the  opinion  of  the 
Judges  on  the  case. 

This  case  was  adjourned  from  Easter  to  Trinity  term,  but  MS.  Gould  and 
in  the  mean  time  Mr.  Jusdce  Ashhurst  had  given  judgment  ?L^^*[  i**  "^^ 
at  'the  O.  B.  (a)  that  it  was  not  forgery ;  conceiving  that 
the  Judges  had  so  decided.    Many  of  them  indeed  seemed 
to  entertidn  such  an  opinioil,  but  several  thought  otherwise; 
and  they  never  came  to  any  final  resolution  on  the  matter. 

It  appears  that  the  prisoner  at  this  time  was  under  sen-  yn^  2  Leach* 
tence  of  transportation  for  a  former  offence,  and  had  been^^^* 
tried  for  having  been  found  at  large  without  lawful  cause 
before  the  expiration  of  the  term.   Upon  some  fisivourable 
circumstances  appearing  in  his  case  he  was  acquitted  of  the 
latter  charge,  and  remanded  upon  his  former  sentence^ 

Mr.  Justice  Gould  (and  other  Judges  coincided  in  opinion  ms.  Gould  J. 
with  him)  thought  the  case  amounted  to  forgery.  There 
was  an  apparent  design  for  fraud  in  general,  and  die  jury 
were  satisfied  that  the  prisoner  had  assumed  the  name  of 
Mason,  which  was  not  his  name,  nor  had  ever  been  used  by 
him  before,  but  always  Aickles,  with  intent  to  defraud 
Gedge.  He  therefore  made  the  note  in  the  name  of  another 
as  if  his  own,  and  dearly  with  an  intent  to  defraud.  Whether 
there  existed  a  person  of  that  name  or  not  was  immaterial ; 
the  felony  consisted  in  the  intent  to  defraud  under  the  falsi- 
ty. One  might  assume  a  feigned,  name,  and  make  a  draft  in 
it,  and  yet  innocendy ;  as  if  he  concealed  himself  to  avoid  ar- 
rest)  and  had  appointed  his  friend  on  whom  he  drew  to  pay 

(a)  This  accounts  for  the  statement  giren  in  the  priAte4  report,  ^ 
Leach,  494. 

6  a  hi» 
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Ch.  XIX.  $50.  his  bills;  or  ^ing  notes  took  care  to  pay  diem  when  diia» 
Infictitioiu  But  thc  prisoner  having  no  such  intention,  but  on  the  contrary 
^characterl OM-     to  defraud  the  party  by  making  the  note  under  such  <&guised 

*vmeM name,  by  which  after  he  left  the  place  of  concealment  he  coidd 

not  be  traced,  the  case  amounted  to  forgery.  There  was  no 
ground,  he  thought,  to  distinguish  this  from  the  common  case 
where  a  draft  is  made  in  the  name  of  a  person  who  does  not 
exists  It  was  in  reality  a  deeper  fraud,  because  the  entity  of 
such  drawer  would  at  once  be  disavowed  at  the  place  o£  his 
supposed  residence ;  whereas  in  the  present  case  of  a  note, 
there  would  be  no  circumstance  to  find  out  the  maker  when 
he  quitted  the  place  where  he  made  the  note. 

The  Judges  who  inclined  against  the  conviction  went  on 
the  doubt  whether  to  constitute  forgery  it  was  not  necessary 
that  the  instrument  should  be  made  as  the  act  of  another, 
according  to  the  definition  of  'Lord  Coke,  whether  that  other 
existed  or  not.  Whereas  here  the  note  was  made  as  the  prip 
Boner's  own,  and  avowed  by  him  to  be  so:  the  credit  .was 
given  to  the  person  and  not  to  the  name;  and  the  person 
and  not  the  name  was  the  material  thing  to  be  considered. 

I  cannot  help  suspecting  thgt  much  of  the  difficulty  in 
these  cases  arises  from  mistaking  matters  of  fact  for  matters 
of  law,  and  confounding  the  two  together.  It  seems  veiy 
difficult  to  distinguish  the  last  case  fit>m  Shepherd's  before 
mentioned.  It  may  be  said  that  in  Shepherd's  case  the  priscner 
had  not  been  known  by  the  name  of  H.  Turner  previous  to 
the  transaction;  but  merely  assumed  to  be  such  a  person  at 
the  instant  for  the  purpose  of  the  fraud;  and  that  in  truth 
no  person  was  found  to  answer  the  description  of  the  man 
he  pretended  to  be.  But  if  this  matter  be  accurately  con- 
sidered, it  must  appear  that  the  length  of  time  during  whidi 
the  fictitious  name  has  been  adopted  previous  to  the  fact  is 
only  evidence  of  the  intent,  any  mc»^  than  the  true  descrip- 
tion of  the  park's  place  of  abode.  If  the  party  for  other 
purposes  have  adopted  another  name  by  which  he  is  known, 
and  issue  his  signature  accordingly,  it  may  be  a  good  reason 
with  the  jury  for  finding  that  he  really  intended  at  the  time 
to  issue  it  as  his  own  instrument,  and  did  not  adopt  the 
name  then  with  a  view  to  shift  the  future  responsibility  of 
it  from  himself  under  the  colour  of  its  being  the  act  of  ano- 
ther. But  the  finding  of  the  jury  in  Aickles's  case  seems  to 

have 
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Irave  concluded  that  question ;  for  they  found  that  the  pri-  Ch.  XIX.  $  50. 
soner  assumed  the  name  by  which  he  had  never  beei>  known  ^^  ^^""'!^ 
before  for  the  purpose  of  defrauding  Gedge;  unless  md^td  cbaracttrt  at* 
it  may  be  said  that«uch  a  jBnding  does  not  necessarily  in«*"^^- 
dude  that  the  fraud  was  intended  to  be  effected  at  the  time 
by  disowning  the  note  afterwards  as  die  act  of  another  and 
not  of  himself.  I  do  not  stop  to  inquire  whether  this  were  a  ^ 
proper  finding  under  all  the  circumstsmces,  because  it  is  not  * 
my  intention  to  discuss  a  mere  matter  of  evidence,  or  a  de- 
duction of  fact.  But  assuming  the  conclusion  of  the  j  wry  to  be 
right,  the  doubt  is  as  applicable  to  the  former  case  of  Shep* 
herd  as  to  diis  of  Aickles.  Shepherd  did  no  more  than  assume 
die  name  of  H.  Turner,  by  which  he  had  never  been  known 
before,  for  ^the  purpose  of  defrauding  Elliott :  Aickles  did 
the  like  under  the  assumed  name  of  Mason.  It  is  possible 
therefore  that  the  Judges  who  doubted  in  the  latter  case 
went  upon  the  ground,  that  it  did  not  appear  from  the  evi- 
dence that  Aickles  made  use  of  the  name  of  Mason  with  a 
deceitful  intention  at  the  time  of  afterwards  disowning  the 
act  in  order  to  avoid  the  responsibility  anc^  escaping  detec- 
tion; but  intended  at  the  tgn&  to  abide  by  the  act  as  his 
own,  and'  meet  the  consequences  as  well  as  he  could.  Where 
an  impostor  assumes  the  name  and  character  of  an  existing 
person  for  such  a  purpose,  the  veiy  act  is  decisive  of  such 
an  intent.  Where  a  particular  character  is  assumed,  though 
not  existing  in  reality,  as  the  executor  of  another  who  is  in 
truth  alive,  the  intent  appears  equally  plain.  But  in  the 
bare  assumption  of  a  fictitious  name  without  any  particular 
^  designation  of  character  annexed  to  it,  it  may  be  more  diffi- 
cult upon  occasion  to  fix  this  intention  upc^  the  party;  be- 
(tause  the  act  itself  is  of  a  more  equivocal  nature.  Yet  it 
cannot  be  conceived  but  that  if  a  rogii^e  knowing  that  he 
cannot  obtain  credit  under  his  real  name,  assume  another 
for  the  purpose  of  practising  his  imposition  more  easily,  and 
under  such  assumed  name  negotiate  a  note,  intending  at 
the  time  to  skulk  from  his  responsibility  under  pretence  that 
it  was  not  his  proper  act;  such  a  case  would  fall  strictly 
under  the  definition  of  forger}^ ;  although  he  may,  the  better 
to  colour  his  purpose,  have  assumed  such  fictitious  name 
some  little  time  previous. 

I  observe  that  in  Aickles's  case  the  ilote  was  dated  the  18th 
^f  December  1786^  and  made  payable  three  months  after 

date, 
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Ch.  XIX.  $50.  date.  He  was.  tried  in  February  1787,  which  was  before 

the  note  became  due*  It  does  not  appear  but  that  he  con- 
tinued to  pass  by  the  same  name  of  Mason  to  the  time  of  his 
apprehension,  as  he  had  certainly  done  for  some  time  (how 
long  does  not  appear)  before  the  9th  of  January  when  the 
note  was  negotiated,  and  probably  at  the  time  it  bore  date: 
there  was  no  opportunity  of  knowing  whether  he  meant  to 
disavow  his  act  at  the  time  of  payment,  which  mig^  hs^ve 
been  evidence  of  his  original  intent;  though  such  intent 
might  certainly  be  collected  from  preceding  and  intermedi- 
ate acts.  The  Judges,  who  were  disposed  to  acquit  the  pri- 
soner of  forgery  probably  thought  that  there  was  no  evidence 
of  any  such  intent*  The  intent  however  is  strictly  a  matter 
of  fact  for  the  jury  to  pronounce  upon  under  all  the  cir- 
cumstances ;  and  if  properly  left  to  them  must  conclude  the 
question. 

But  to  consider  the  matter  truly,  does  not  the  very  act  of 
changing  his  name  for  such  a  fraudulent  purpose  carry  in 
itself  intrinsic  evidence,  that  the  party  wishes  to  be  thought 
a  different  person  from  what  he  really  is,  and  consequently 
to  pass  off  his  act  as  the  act  of  another*  The  instrument  is 
false ;  and  if  the  intention  be  to  deceive  and  defraud,  it  faDs 
expressly  within  the  definition  of  forgery*  And  if  it  be  part 
of  that  definition  that  the  act  should  be  done  in  the  name  of 
another,  such  a  change  of  name  may  under  circumstances  fiir^ 
nish  evidence  of  its  having  been  so  done.  Though  it  may  be 
doubted  how  such  an  amended  definition  will  square  with  the 
case  of  a  party  antedating  a  deed  of  conveyance  in  his  own 
name  in  order  to  give  it  a  fraudulent  priority  over  another,  or 
with  any  cases  of  fraudulent  alterations  of  instruments  by 
the  paities  themselves  who  made  them,  in  prejudice  df  the 
rights  of  other  persons;  which  are  all  admitted  to  be 
forgeries*  s 


Anit,  s.  1. 


$51* 

3  Inst  in. 


VI.  fT/iat  is  a  publishing  or  uttering. 

To  pronounce  or  publish,  says  Lord  Coke,  is  when  one  by 
words  or  writing  pronounce  th  or  publisheth  the  instrument 
to  any  other  as  true.  It  extends  no  doubt  to  every  other 
manner  of  exhibiting  it  as  a  true  instrument*  But  in  order 
to  constitute  such  an  offence,  it  must  be  done  with  knowledge 
of  the  forgery  J  which  knowledge  may  come  by  the  relation  of 

another 
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another  as  well  as  by  the  party's  own  observation.    If,  says  Ch.  XIX.  $  51. 
Lord  Coke,  A.  inform  B.  that  such  a  deed  is  forged,  and  yet  WbatapublUbing 

B*  will  publish  it;   if  the  deed  be  false,  this  is  within  the..^^ 

words  (i.  e.  of  8tat«  5  Eliz.)  "  knowing  the  same  to  be  for-  ^  Hawk.  ch.  ro. 
ged."    But  such  relation'  is  not  conclusive  evidence  of  the  i  Hale,  685. 
fact  of  knowledge ;  it  must  be  left  to  the  jury  upon  the  whole  Ante,  s.  4. 
matter;  for  possibly  there  might  be   circumstances  which  p^lj^es^nd'^  °^ 
might  invalidate  or  weaken  the  credit  of  the  person  relating  Brown,  ante, 
it,  or  of  his  relation  itself,  though  it  afterwards  appear  to  c^e^lf LeTcir' 
be  true.    This  is  an  offence  distinct  from,  though  connected  492.  3  Inst.  i/l. 
with,  the  act  of  false  making  or  forgery,  as  was  before  shewn;  ^^^  ^o^"**^'" 
and  therefore  it  is  the  common  practice  to  indict  persons  Cas.' 369. 
who  knowingly  utter  forged  instruments  as  principals;  and 
there  may  be  accessaries  before  to  such  offence,  as  in  the  case        , 
of  Soares  and  others  stated  in  the  ensuing  section* 

VII.    What  shall  make  a  Person  assisting  or  $  52. 

Accessary.  Aider,  and  ac^. 


tartet. 


Lord  Coke,  speaking  with  great  critical  nicety,  says,  that  3  Inst.  169. 

to  cause  is  to  procure  or  counsel  one  to  forge ;  to  consent  is  to 

agree  at  the  time  of  the  procurement  or  counsel;  and  he  in  « 

law  is  a  procurer;  to  assent  is  to  give  his  assent  or  agreement 

afterwards  to  the  procurement  or  counsel  of  another.    But 

this  must  be  understood  of  an  assent  to  the  design  of  forging 

before  the  fact  of  the  forgery  committed;  for  according  to 

Lord  Hale,  an  assent  afterwards  makes  not  the  party  guilty  i  Hale,  684 

or  principal  in  the  forgery;  but  it  must  be  a  precedent  or 

concomitant  assei>t«  And  in  forgery  it  is  laid  down  generally 

in  the  books  that  all  are  principals ;  and  that  whatever  would 

make  a  man  accessary  before  in  felony,  will  make  him  a  pri-  S?****'!;^'^* 

cipal  in  forgery.    But  this  must  I  think  be  understood  of  ms.  Tracy,  145. 

forgery  at  commop  law,  and  where  it  is  considered  only  as  a  2  ?*?  o*.  "J^;fo ' 

misdemeanor.    For  though  Bothe's  case  where  it  was  so  re-  r.  v.  w.  Hales 

solved  was  an  indictment  for  felony  for  the  second  offence  ??^^i""®^^» 
t  T-v  1  ,  .      .     ,        .      O.  B.  Jan.  1729, 

upon  the  stat.  5  r«liz.,  yet  that  was  not  the  principal  point  cor.  Ld.  C  B. 

in  judgment.  Nor  indeed  does  it  appear  how  the  question  P^"Ke}lyj  Rey- 

V  1.        1  .  .  1  noldsj.  and 

arose  there,  as  none  other  than  the  prisoner  appears  to  have  others,  9  St.  Tr. 
been  indicted.  Therefore  there  seems  no  reason  for  taking77.  ^2.  and  R. 
this  case  out  of  the  general  rule,  that  when  a  statute  makes  Hii.  2  Geo.  2.  * 
^  new  felony,  it  incidentally  and  necessarily  draws  after  it  i^-  R-  on  » trial 

^  ^  ^  -.  at  bar,  Master- 

^"  man's  Notes. 
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Ch.  XIX.  %  52.  all  the  concomitants  of  felony,  namely,  accessaries  before 
Aidert  and  aceei-  ^^ J  Bftcv.     This  reason  seems  to  be  confirmed  by  the  fol- 

'. — tP- lowing  case,  which  has  lately  occurred: 

^*''^"»^K*""  Samuel  Soares,  William  Atkinson,  and  John  Brighton  were 
ton's  cftse,  Win- tried  at  Winchester  on  an  indictment  charging  them  with 
Chester  Spring  feloniously  Uttering  and  publishing  as  true  a  certain  falfe, 
cor.  Le  Blanc  J.  forged,  and  counterfeit  bank  note  for  5/.,  knowing  it  to  be 
MS.  Jud.  forjred,  &c.  with  intent  to  defraud  the  orovemor  and  company 

Tho»e  v>ho  were     r?«irT-ijrr.i_  i_         i.  i* 

privy  to  the  ut.  (H  the  Bank  of  England*  There  were  the  other  usual  counts 
teringofaforged^QY  forging  and  for  disposing  of  2j\d  putting  away  the  note, 
concert  voitb  the  With  the  like  intent;  and  similar  counts  stating  the  mtent  to 
titterer,  but  wre  \y^  ^  defraud  the  person  to  whom  it  was  offered  in  payment. 
yactofuttering^  It  was  proved  that  Brighton  offered  the  note  in  question  in 
cannot  be  indicted  ^ym^i^x  for  a  pair  of  gaiters  at  the  shop  ol*  one  Nf  wland  at 
Mtt  c^^o* *Ac-  Gosport,  on  Saturday  the  Ist  of  August  1801, about  5  o'clock 
cessancs  before,  in  the  afternoon.     The  other  two  prisoners  Soares  and  At* 

Jettison  were  not  with  Brighton  at  the  time  he  so  offered  the  note 
in  payment^  nor  were  they  at  the  time  in  Gosport^  but  both  of 
them  were  waiting  at  Portsmouth  till  Brighton  should  return 
to  them,  it  having  been  previously  concerted  between  the  three 
prisoners  that  Brighton  should  go  over  the  water  from  Ports- 
mouth to  Gosport  for  the  purpose  of  passing  the  note,  and 
when  he  had  passed  it,  should  return  to  join  the  other  two 
prisoners  at  Portsmouth;  they  all  three  inowing  that  it  was  a 
forged  note,  and  having  been  concerned  together  in  putting 
off  another  note  of  the  same  sort,  and  in  sharing  among 
them  the  produce. 

The  counsel  for  the  prisoners  Soares  and  Atkinson  object- 
ed on  their  behalf,  that  oi;i  the  above  evidence  they  were  not 
guilty  as  charged  by  this  Indictment,  not  being  present  at 
the  time  the  other  prisoner  uttered  the  note,  nor  so  near  as 
to  be  able  to  ^d  and  assist  him:  that  they  could  be  charged 
only  as  accessaries  before  the  fact.  The  jury  found  that  the 
forged  note  was  uttered  by  the  prisoner  Brighton  by  concert 
«  wi^  the  other  two  prisoners,  and  found  them  all  diree  guilty. 
The  prisoner  Brighton  was  left  for  execution :  but  judgment 
was  respited  as  to  the  other  two ;  the  counsel  for  the  Bank 
desiring  to  have  an  opportunity  of  arguing  it,  if  on  conside- 
ration they  should  think  the  indictment  maintainable  against 
the  two  who  were  not  present.  On  the  report  of  this  case  to 
all  the  Judges  in  Eaister  term  following,  they  had  no  doubt 
but  that  the  two  prisoners  Soares  and  Atkinson  were  entitled 

tp 
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to  an  accquittal  on  this  indictment  charging  them  as  princi-  Ch.  XIX.  §52. 
pals,  they  not  being  present  at  the  time  of  the  uttering;  2aid'^*^*^'^""^*^ 
therefore  required  the  prosecutor  to  state  on  what  grounds  . 

the  contrary  was  meant  to  be  argued:  and  no  suggestion  of 
the  kind  being  made,  the  two  prisoners  were  recommended 
to  a  pardon. 

The  words  of  the  stat.  5  Eliz,  are  cause  or  assent  to:  those  of  Vide  Fost  136^ 
most  of  the  subsequent  statutes  are  cause  or  procure^  or  €u:t  or 
assist  in^  at  aid  or  assist  in:  the  Legislature  seem  to  have  varied 
die  expression,  in  describing  accessaries  before,  and  aiders  and 
abettors  at  the  fact. 

VIIL.  Some  general  Rules  touching  the  Manner  in       $  53. 
which  the  Offence  is  to  be  laid  in  the  Indictment ^  J^i^^^l^* '^^ 
and  proved  in  Evidence.  ^^"^  ^H?""  ^"!' 

^  ^      ^  ral  matters  %ide 

It  is  essentially  necessary  to  an  indictment  for  forgery  thatth«  head  of  In- 
the  instrument  alleged  to  be  forged  should  be  set  forth  in    ^^™^'^^- 
words   and  figures;  though  there  be  no  technical  form  of 
words  for  expressing  that  it  is  so  set  forth* 

Mr.  Baron  Thompson  reported  to  the  Judges  that  James  Mason's  ewe. 
Mason  was  tried  and  convicted  before  him,  upon  an  indict-  ^^^  Sum.  Ass. 
ment.  which  set  forth  that  he,  havinir  in  his  custody  and  1592,  MS.  Bui- 
possession  a  certain   inland  bill  of  exchange,  purporting  to  r^^^'  *" 
have  been  signed  and  subscribed  with  the  name  of  one  Ro-  ZndictmeKt  for 
bert  Brown,  and  to  bear^iate  at,  &c.  and  to  be  directed  ^^fi^^l^^Z' 
certain  persons  by  the  name  and  description  of  £•  H*  W.  must  set  it  forth 
and  Co,,  thereby  requiring  them  to  pay  to  J.  A.  or  order  ^"^^^ 
91/.   I9s»  6d.  two  months    after  dute,  value   received,  and  (r/i/^  Lyon's 
to  place  it  to  the  account  of  certain  persons  by  the  name  g^ 'J^  Leach, 
and  description  of  Messrs.  J.  T.  A.  and  Co.,  as  advertised  by 
the  said  R.  B.,  and  purporting  to  have  been  indorsed  by 
J.  A.,  together  with  a  false,  forged  and  counterfeited  accept- 
ance of  the   same  bill  of  exchange,  written   upon  the  same 
bill,  and  purporting  to  have  been  written  by  the  said  £•  H. 
for  and  on  behalf  of  himself  and  his  said  company,  did  felo- 
niously utter  and  publish  as  true  the  said  false,  forged,  and 
counterfeited  acceptance,  with  intent  to  defraud  one  J.  W* ; 
he  the  said  Defendant  well  knowing  the  said  acceptance  to 
be  false,  forged,  and  counterfeited*    Judgment  was  respited 
on  a  doubt  whether  the  indictment  were   sufficient,  as  it  did 
not  set  fordi  the  bill  of  exchange  and  the  acceptance  in  their 
words  and  figures.  The  case  was  adjourned  from  Michael- 
mas term  1792  to  £aster  term  1793,  and.  again  to  Trinity' 

term 
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Ch.xix.  $  S^,  term  following,  when  all  the  Judges  agreed  diat  the  wSkt*^ 

Indictment  cmd    ment  was  bad. 

cf  instrument.  ^  Similar  determination  was  made  in  Lloyd's  ease  (a)  fay  aU 

the  Judges,  upon  an  indictment  for  sending  a  threatenh^ 

letter,  which  omitted  to  set  out  the  letter  itself 
£1iz.  Dunn's  In  Elizabeth  Dumi^s  case  some  doubt  was  at  first  entertained 

Ms\*iwn  Cas '''^  *^  ^^^'*^^'"  ^^^^^^'"  *®  indictment  were  proved;  bc- 
Ret.  16.  cause  it  included  the  attestation  of  the  witness,  and  the  words 

Iruiktffient  *ja-   u  Maiy  Wallace  her  mark,''  in  the  tenor  of  the  note  char- 

ttng  tenor  of  a  •'  ' 

note  wstaiued  by  ged  to  have  been  forged  by  the  prisoner  i  the  fact  being  that 
proofthattheat'y^Y^^j^  die  prisoner   subscribed   the   note,  those  pans  of  it 

testation  of  the  ^  .  iijrV 

v>itne*9  and  the  Were  not  then  wntten,  and  therefo^'e  she  had  forged  a  note 
^ofds  M.  W.-     diflferinc  in  the  tenor  of  it  fix>m  diat  charged  in  the  indict-> 

her  mai'k  u-frc  S-i»*«  *%  !**•▼•        a  i 

added  after  the  ment.  But  Mr.  Baron  Perrott  and  Mr.  Justice  Aston,  whom 
pfisonei^s  signa-  ^^e  Recorder  consulted,  being  of  opinion  that  in  this  respect 
tite'same occa-    the  indictment  was  well  proved,  die  Recorder  directed  the 


sion. 


jury  upon  the  principal  charge. 
Rex  V.  Powell  Robert  Po#ell  was  indicted  on  the  stat.  3  Geo.  2*  for 
OB.  May  1771,  forging  a  certain  receipt  for  money  as  Jbiiows;  [setting  forth 
(2'  Blac  "rcp  ^^  receipt  in  the  words  and  figures]  with  intent  to  definud 
787.  &  1  Leach,  Jos.  Sykes.  Other  counts  laid  the  intent  to  defraud  Taylor 
Tettfn^olt  tbe  S^"^^-  The  fact  was,  that  Powell  had  personated  Barrow 
instrument  MioUm  the  sale  of  400/.  £ast*India  stock  to  Sykes,  and  had 
^^ItbJn^min  *^P^^^  ^  ^^^  Dscmit  the  usual  receipt  upon  the  transfer.  Sc» 
the  vord  tcv\oY.  veral  objections  were  made  in  aitest  of  judgment,  which 
fnT^l^as^^u"^^^^  ^j^^j  before  all  the  Judges  at  Serjeants*  Inn  on  30di 
at  viordt.  of  Nov.  1771.  1st,  That  the  indictment  should  have  set  forth 

the  receipt  according  to  "  the  tenor  following,"  which  the 

words   "  as  follows"  do  not  import.    But  resolved  by  all 

the  Judges  that  the  words  were  to  be  taken  the  same  as 

"  according  to  the  tenor  following,"  or  *'  in  the  words  and 

^figures  following;"  and  that  if  the  prosecutor  had  failed  in 

evidence  in  proving  the  receipt  verbatim    as  laid,  it  would 

have  been  a  fatal  variance.   2dly,  It  was  objected  that  in 

the  receipt  some  of  the  sums  are  in  Jiguresy  which  must  not 

be  in  an  indictment.    But  held  that  the  receipt  must  be  pur-^ 

Vide  S.  C.  port,  sued  exactly  as  it  is,  or  it  would  be  a  variance.  The  prisoner 

8. 59.  for  another  ^jjg  executed.  It  was  laid  similarly  in  Hart's  case* 

Smith's  caac,         After  these  authorities  I  cannot  but  question  Smithes  case, 

Salk.  342.  g^  3  Ann.,  where  it  is  said  in  the  report,  that  where  a  deed 

with  the  mark  of  J.  S.  was  forged,  the  indictment  need  not 
set  out  the  mark. 

(a)  Lloyd's  cafe,  Trin.  term  1767,  2  MS.  Sum  339. 

Ye 
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Yet  even  tfic  setting  out  the  very  subject  matter  which  Ch.  XIX.  $  >3. 
has    been   forged    m^tU  hot   in  all   cases  be  sufficient,  if  itln^jct-rnct     d 
do   not  purport   on  the  face  of  it   and    without  reference  e/'/w^trt/ie;?. 

to   some   other  subject  matter  to  be  the    thing   prohibited" " 

to  be  forged:  but  the   purport  and  meaning  of  the  forgery 
with  relation  to  such  other  subject  matter  should  be   ex- 
pressly  averred  to  be    the   Aing  so   prohibited.    Thus  in 
Hunter's  case  before  mentioned,  who  was  indicted  for  for-  Hunter's  case, 
gmg  a  receipt  to  an  assignment  of  a  certain  sum  in  a  navy  *"*^'  *' 
bill  the  tenor  of  which  receipt  set  fbrth  in  the  indictment 
merely  consisted  of  the  signature  of  the  part}';  it  was  holden 
insufficient,   because  the  mere  signing  of  such  name  unless 
connected  with  the  previous  matter  cUd  not  purport  on  the 
fiice  of  it  to  be  a  receipt:  but  it  ought  to  have  been  averred 
that  such  navy  bill,  Sec*  together   with  such   signature  did 
purport  to  be  and  was  a  receipt,  &c.  and  that  the  prisoner 
did  feloniously  forge  the  sam^.  And  yet  in  Testick's  case,  Testlck's  cmc, 
where  ihe  tenor  of  the  receipt  set  forth  in  the  indiotment  ^^^^*  '*  ^** 
was  in  these  words,  **  Received  the  contents  above  by  me,*'  &c. 
it  was  holden  sufficient  without  setting  forth  the  bill  to  which 
it  referred,  or  connecting  the  receipt  by  averment  with  such 
bill,  but  only  averring  it  to  be  a  receipt  for  money.  But  there 
by  the  very  terms  of  the   writing  itself  it  purported  to  be  a 
receipt  for  something,  though  not  specifically  for  money ^  as  it 
was  averred  to  be,  in  order  to  bring  it  within  the  statute 
2  Geo.  2.  c  25.    Again,  in  Taylor's  case,  which  was  for  for-  Taylor's  case; 
ging  a  receipt  for  20L  due  upon  a  bill  of  exchange  in  these  ^*^»  ■•  ^^• 
words,  **  Received,  W.  Wilson,"    the  indictment  set  forth 
the  bill  for  20/.  and  then  averred  the  forging  of  a  receipt 
for  the  said  sum  of  20/. ;   but  there  was  no  averment  that 
the  writing  forged  together  with  the  bill  purported  to  be  or 
was  a  receipt.    But  there  also  the   forged  writing  in  itself 
purported  to  be  a  receipt  for  something. 

In  setting  forth  however  the  tencH*  of  an  instrument  a        \  54, 
mere  literal  variance  will  not  vitiate  the  indictment;  as  m^^^^f^^^orianee. 
the  foDowing  case.         '  l'^r!.Trl..t 

Thomas  Hart  was  indicted  for  forg^g  a  bill  of  exchange,  Ass.  1776, 
which  the  indictment  set  forth  as  follows,  (that  is  to  say,)        and'Ms"cro\vn 
"  No.  215.  ^.42:0.  Hull,  April  24th,  1775.  Cas.  Res  57. 

«  Two  months  after   date   please  to  pay   Mr.   Thos.  ^|  Q^y^^'  ^^^' 

6  I  ^*  Joneis 
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Ch.  xix.js^.  "  Jones  or  order  the  sum  of  forty-two  pounds  vdnie 

Indictment  and  u  received,  and  place  the  same  to  account,  &c. 

cviiiivice.  * 

Variance  in  tenor.  "  George  Prince. 

I~ — : — --. "  Messrs.  Halllday  and  Co.  Bankers.  London," 
Reccivcfl  tot'       -—f.  , 

rcicc\  cl  held  not  The  bill  produced  in  evidence  corresponded  with  that  set 

a  material  vari-  forth  in  the  indictment,  except  that  it  was  written  **  value 
the  savie  %i3cjrd.  **  reicevd."  The  prisoner  was  convicted;  but  judgment 
Vide  2  Stra.  889.  was  respited  upon  the  question  whether  this  literal  variance 

were  .material,  dhe  words  sounding  the  same.  And  on  the 
rth  of  June  1 776  all  the  Judges  [De  Grey  C.  J.  and  Willes  J. 
absent]  were  of  opinion  that  the  variance  was  not  material, 
as  it  did  not  change  the  word.  And  by  Gould  J.,  if  the 
word  had  been  written  received  or  recev^d^  the  e  in  the  one 
instance  and  the  /  in  the  other  must  have  been  necessarily 
(R.V.  Bear  (fl).)  understood.  In  Rex  v.  Bear,  Carth.  408.  the  Court  agreed 

that  where  an  instrument  is  laid  in  the  indictment  according 
to  the  tenor,  &c.  the  very  words  laid,  and  not  the  sub- 
starxe*  and  effect  of  tliem,  must  be  pix)v.ed.  The  question 
then  is  as  to  the  word  and  not  the  letter^  unless  by  addition^ 
omission^  or  alteration  it  becomes  anotlier  word;  as  in  the 
(Rcg^.v.  Drake,)  Queen  v,  Drake,  which  proceeded  upon  its  being  a  different 

word,  nor,  for  not.  And  Powys  J.  says,  in  the  report  of  the 
same  case  in  Holt  Rep.  350.  that  he  did  not  mark  this  to 
be  so  small  a  variance  of  a  letter  as  if  it  happened  in  fake. 
.spelling  or  abbreviations .^  which  possibly  might  not  hurt. 

§  55.  If  any  part  of  a  true  instrument  be  altered,  the  indictment 

Where  true  in-  j^j^y  j^y  it  to  be  a  forgery  of  the  whole  instrument. 

altered!  '"  The  prisoner  altered  the  figure  of  2  in  a  bank  note  to  5 

Dawson's  case,  ^220/.  to  520/.) ;  and  ten  Judges  agreed  that  this  was  forging 

Mich.  3  Geo.  1.  .^,  r«-  ii  r  i»ii 

Ld.  Kinjf's  MS. and  couuterfeitmg  a  bank  note;  forgery  bemg  the  aiteradon 
citedfromSerjtof  a  deed  Or  writing  in  a  material  part  to  tlie  prejudice  of 

Forster's  MS.  ... 

(1  Stra.  19.  S.C.)  another,  as  well  as  when  the  whole  deed  or  writing  is,  foi^ged; 

and  that  3  Inst.   ITl,   172.  was  not  law  in  this  respect;  fcM* 
■    non  assumpsit  might  be  pleaded  to  such  a  note. 

(a)  In  Lord  Holt's  MS.  note  of  this  case,  which  is  very  fiiUy  reported, 
it  is  stated  g^cnerally,  that  laying"  an  indictment  for  a  libel  jiixta  tenorem 
scqiienlcm  iniport.s  that  the  indictment  sets  forth  the  vsortU  of  the  libel, 
and  not  merely  the  effect  of  it.  The  indictment  there  set  forth  the  libel 

ju?:ta  tcnorcm  et  adeffcctmn  seq-iehtem^ 

JohB 
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John  Teague  was  tried  on  an  indictment  charging  him  Ch.  XIX.  $55. 
with  feloniously,  &c.  makings  fo^gi^gt  <^<^  counterfeiting  ^^"^^'^^^7^ 
certain  bill  of  exchange  as  follows,  viz.  "  No.  2-621.  £.  SO.ation  oftmebilf. 

«'  Brecon,  24th  June  1799.    On  demsmd  pay  to  the  bearer  i; ; 

"  j^.50.  value  received.    For  Wilkins,  Jefferys,  Wilkins,  Hereford  Sum*. 
<*  and  Williams.    (Signed)    Walter   JefFeries,"    (and   ^^' ^1^^^^^'^%'"''''' 
dressed  to)  "  Messrs.  Miles,  Vaughan,  and  Co.,  Bankers,  ms.  Jud. 
**  Bristol;"  with.mtent  to  defraud  W.  W.  &c.  against  the  ^"^  ^^^  ^^"'^  « 

--.  X.  -.         T«i_  J  c  •  1  *^c  instrument 

Statute.     1  here  was  a  second  count  for  uttermg  the  same  ^^^  ^^  indicted 
knowing  it  to  be  forged.    Two  other  similar  counts  stated  capitally  on  the 
the  intent  to  be  to  defraud  T.  Powell.  It  appeared  that  the  c.  22.  for  forging 
bill  was  dra^vn  and  issued  by  Walter  Jefferys,  one  of  the  '^<;  instrument 
partners  of  the  house,  for  10/.  only^  on  a  sixteen-penny  stamp,  cTange);  thou^l 
which  is  the  proper  stamp  for  promissory  notes  of  10/.  which  t^^  statute  has 
are  to  be  reissued  after  they  shall  have  been  paid.  That  this  ^elTZfor^e;^^ 
bill  of  exchange  had  been  re-issued  three  times  as  a  lOLfor  every  altera- 
bill.  That  it  had  been  altered  by  changing  the  10/*  into  SOl.'l^^J'^^'^'nkel 
in  the  part  of  the  bill  where  the  sum  is  e^tpressed  in  figarQS^  it  afor^ery  of  the 
as  also  in  the  part  where  it  is  expressed  in  letters;  and  ^<^'^J%ls  a%rgery 
altered  had  been  p^sed  by  the  prisoner  to  Thomas  PowclL  though  the  irt^tntr 
The  jury  found  the  prisoner  guilt}'  of  uttering  it,  Jf^owing^'^"'^^^^^^?  J /* 
it  to  be  forged:    but  judgment  was  respited  on  two  oh^GC"  change  J  hdU6een 
tions  made  by  the   prisoner's  counsel;  first,  that  this  being ^Jj.^^^^JJ^^^'''^^ 
a  forgery  by  altering  the  sum  in  a  genuine  bill,  it  should  have  viithout  being  re- 
been  so  stated  in  the  indictment;    the  stat.  7  Geo.  2.  c.  22. '^''^^'^'''^"^ 

,     ,  wo*  therefore  not 

making  it  a  distmct  offence  to  alter,  viz#  "  If  any  person  cpoailable  in  a 

<'  shall  falsely  make,  aUer^  forge  or  counterfeit,  or  utter  ^T^f^^['^^f''^f*^l^ 

*«  publish  as  true  any  fake^  altered^  forged  or  counterfeited  teration. 

"  acceptance  of  any  bill  of  exchange,"  &c.    Secondly,  that 

the  act  permitting  the  re-issuing  of  720tes  after  the  same  shall 

have  been  paid  relates  only  to  promissory  notes^  but  this  is 

u  bill  of  exchange^  and  could  not  be  legally  re-issued  without  a 

fresh  stamp;  and  having  been  re-issued  three  times  before  it 

was  altered,  it  was  not  a  valid  bill  for  10/.  at  the  time  it 

was  altered  to  50/.,  and  therefore  it  was  not  that  species  of 

forgery  which  consists  in  altering  a  true  and  valid  bill. 

At  a  conference  of  tlie  Judges  in  Michaelmas  term  follow- 
ing, they  all  held  the  conviction  right.  For  that  the  question 
as  to  the  alteration  of  the  bill  was  governed  by  the  case  of  the 
King  V.  Dawson  abovementioned:  and  every  alteration  of  a 
true  instrument  for  such  a  purpose  made  it  when  idtered  a 

forgery 


989  Porgeayi 

C\\.  XIX.  %ss,  forgeiy  of  the  whole  instrument.    That  as  to  the  ohgectioii 

Indictment  and  on  the  Stamp,  it  had  been  decided  that  the  stamp  acts  bad 
7twToJ  t7u€  bui^^  relation  to  the  question  of  forgery:  but  that  suppoe'rag 
-       -     the  instrument  forged  to  be  such  on  the  face  of  it  as  would 

bcf  .11*  cited,  ^^  vaii^  provided  it  had  a  proper  stamp,  the  offence  was 
p.  955,  &c.         complete. 

It  has  been  more  usual  however  hitherto  to  lay  forgeritf 
Ante,  8.  36.  of  this  sort,  as  was  done  in  Harrison's  case  before,  and  in 
Post.  p.  986.      i^lseworth's  case  after  mentioned,  by  stating  the  particulaer 

alteration,  at  least  in  one  count* 

A  55^  Though  it  be  doubtless  sufiicient  to  charge  that  the  De- 

Purport.  fendant  iorged  such  an  instrument,  naming  it,  and  setting 
forth  the  tenor;  yet  certainly  tlie  laying  it  tp  be  <i  paper 
writings  &c.  purporting  to  be  such  an  instrument  (as  the 
statute  on  which  the  indictment  is  framed  describes)  is  good^ 
and  indeed  in  strictness  of  language  there  may  be  more  pro- 
priety in  so  laying  it,  considering  that  the  purpose  of  the 
indictment  is  to  disaffirm  the  reality  of  the  instrument. 
Birch  and  Mar-.    Birch  and  Martin  were  indicted  and  convicted  of  publish- 

tin' 

2  Blac.Rcp. 

2  MS  S'lrn.  347. «  Chadwick,"  &c.:  the  tenor  of  which  was  set  out*  The 
//;^/vJTpu[>er  ^"^a^^cr  was  debated  before  all  the  Judges  at  Serjeant's  InBj 
wii:.n&,  pur-  on  the  30th  of  November  1771,  when  it  was  objected,  1st, 
Si^wVo/rtw-  ^^^^  ^^  should  have  been  laid  that  they  forged  a  certain  xw//, 
other y  is  good,     and  not  a  paper  -writing  purporting^  &c. ;  for  the  statute  says, 

*^  shall  forge  a  xvilW^  But  a  variety  of  precedents  being 
produced  in  which  it  was  laid  in  that  manner,  the  Judges 
held  it  to  be  good  either  way,  2dly,  It  was  objected  that  it 
was  not  stated  that  it  purported  to  be  attested  by  three  wit- 
nesses: but  to  this  it  was  answered  and  holden,  that  as  the 
Post.  985.  will  was  set  forth  in  hac  verba^  and  the  three  names  appeared 

as  witnesses,  that  was  sufficient.  3dly,  That  it  was  only 
laid,  "  they  knowing  it  to  be  forged,"  &c. ;  whereas  it 
should  have  been  that  "  they  and  each  of  them  knowing," 
&c.  sed  non  allocatur*  And  the  prisoners  were  executed* 

But  in  all  cases  the  word  purport  imports  what  appears  on 
the  face  of  the  inatrument ;  for  want  of  attending  to  which 
many  indictments  have  been  set  aside. 

In 


Bircn  ana  Mar-*     — — " ^ — — — ^ -— ^  ^^^..^^rw^  w.  ^ ™ 

Lin'a  case,  o.  B.  ing, "  as  a  true  will,  a  certain  false,  forged,  and  counterfeited 
2  Blac.Rcp'.  790. "  p^p^T  writings  purporting  to  be  the  last  will  of  Sir  Andrew 
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la  Jones's  case  in  12^79,  the.  instramextt  was  laid  in  some  Ch.  XIX.  $56u 

counts  to  be  a  paper  writing  purporting  to  be  a  hank  note:  but  ^^^'ment  and 

die  Court  were  of  opinion,  that  as  it  did  not  purport  on  the       Purport, 

face  of  it  to  be  a  bank  note,  the  counts  could  not  be  sup-  Z      ;  = 

Jones  8  casCf 

ported;  and  that  the  representation  of  the  prisoner  at  the  ante,  p.  8S3. 
time,  who  passed  it  off  as  such,  could  not  vary  the  purport 
of  the  instrument  itself. 

Jeremiah  Reading  was  indicted,  for  that  he  having  in  his  Reading's  case^ 
custody  and  possession  a  certain  bill  of  exchange  with  the  ^•^-  |^P^*  ^J^^ 
name  John  White  thereunto  subscribed,  purporting  to  be  and  MS.  Jud. 
signed  by  one  John  White,  and  to  be  directed  to  one  John  ^"J^»  ^^2. 
King^  by  the  name  and  description  of  one  John  Ring  Esq.^s,  c.) 
Berkley-street,  Portman-square,  London,  for  the  payment -'^'^'^J'**^' <^*«''- 
of  Ae  sum  of  80/,  to  him  the  said  Defendant,  or  order,  forty  a'„7^i„^  /owc*- 
days  after  date,  &c.,  which  said  bill  of  exchange  is  to  the»<^y'«  ^iV/o/ 
tenor  and  effect  following:  ^^n^^^ou'di- 

«  Bristol,  Feb.  21st,  1792.  rected  to  J.  King 

«  Forty  days  after  date  pay  to  Mr.  Jeremiah  Reading,  or  J^-J'^^y^f' 
"  order,  the  sum  of  ^.60.  for  value  received,  and  place  ixg^  the  accepu 
*^  to  the  account  <rf  '*  John  White.  y'^xQ^utad; 

"  To  John  Ring  Esq.  Berkley-st.,  Portman-square,  Lond."/f>r  Ring  </«?*  not 
he  the  said  Defendant  on,  &c.  did  falsely  make,  forge  and  kIIJ^^  ''^ 
counterfeit,  8cc.  upon  the  back  of  the  said  bill  of  exchange 
an  acceptance  in  writing,  purporting  to  be  the  acceptance  of  the 
said  John  King,  of  the  said  bill  of  exchange,  which  said  false, 
forged  and  counterfeited  acceptance  is  to  the  tenor  and 
effect  following,  viz.  "  John  King,  A."  with  intent  to  de- 
fraud W.  D.  &c.  There  was  a  second  count  for  uttering 
the  same. 

It  was  proved  that  the  prisoner  negotiated  the  bill,  which 
was  directed  to  John  Ring^  and  accepted  on  the  back  of  it 
by  John  King;  and  that  he  told  Mn  Dalby  the  prosecutor 
who  advanced  money  upon  it,  that  Mr.  King  was  a  gende- 
man  living  in  Berkley-street,  Portman-square,  and  a  man  of 
opulence.  It  appeared  in  evidence  that  there  was  no  person 
of  that  name  living  there.  The  prisoner  was  found  guilty; 
but  Mr.  Justice  Grose  reserved  th^  case  for  the  opinion  of 
the  Judges,  whether  the  bill  of  exchange  were  properly  de- 
scribed in  the  indictment,  and  whether  the  offence  laid  in  it 
were  proved.     In  Hflary  term  1794  judgment  was  arrested, 

because 
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Ch.  XIX.  5  ^^'  because  the  bill  did  not  in  fact  purport  to  be  dratm  on 
Indictment  and  J.  King^  as  laid  in  the  indictment. 

Purport.  BuUer  J.  in  delivering  the  opinion  of  the  Judges  aftcr- 

"~~~~7-~-rr  wards  at  the  O.  B,  obser\'ed,  that  the  indictment  as  drawn 

O.  B.  Feb.  1794,  t  ,         j  •     •       ir    r        i 

mde  2  Leach,     was  absurd  and  repugnant  m  itself;  for  the  name  and  dc- 
^^'*-  scription  of  one  person  or  thing  could  not  purport  to  be 

another.     That  the  drawer  of  the  indictment  was  led  into 
the  blunder  by  not  recollecting  that  the  bill,  though  drawa 
on  John  Ring,  might  have  been  accepted  by  John  ¥Jm^\  as 
if  he  had   accepted  it  for  the   honour  of  the  drawer,  &c. 
But  he  observed,  that  the  judgment  being  arrested  for  the 
informality  of  the  record,  the  prisoner  might  be  again  in- 
dicted for  the  offence  he  had  been  guilty  of. 
GillchrJst'scase,      And  lastly,  in  the  case  of  one  Anselmo  Robinson  GiD- 
O.  B.  1795,        christ,  who  was  indicted  for  forging  **  a  paper  "writings  pur^ 
and  M  S .  Jn  d !    porting  to  he  an  0  rderfor  pai/m  emt  of  money  ^  dated  11 M  Septern^ 
(2  Leach,  753.  Icr  1794,  with  the  name  Thos.  £xon  thereunto  subscribed, 
Tht  Lord  pur-   purporting  to  have  been  signed  by  Thos.  Exon,  clerk,  and 
poj  1  irnportt       to  be  directed  to  George  Lord  Kinnard^  Wm.  Moreland,  and 
7he%^eofThe^n'^^^^*    Hammersley  of,    &c.  bankers  and  partners,  in/    the 
strumcnt.  There-  name  and  description  of  Me.ssrs.  Ranson^  Moreiand^  aruTHam* 
^ZfJrfh^7^^^^^  ^<^^  the  payment  of  the  sum  of  10/.  &c.;"  the  tenor 

dcr  for  payment  of  which  said  false  writing,  &c.  is  as  follows,  viz. 
fat7t7y^V^^^^^^     "  Messrs.  Ranson,   Moreland,  and  Hammersley,  please 
m  be  directed  to  "  to  pay  to  Mr.  Brooks,  or  bearer,  the  sum  of  Tea 

^\?.':fttn  "Pounds,  for 

navies  oj  A.K^.u.  ' 

and  setting  forth       "  Sept.  11th,  1794.  ThoS.  ExOH." 

l^^tl^to  A.Q^ii.,  w^^^  "^t^*"^  ^o  defraud  the  said  Geo.  Ld.  K.  &c.     There 
held  bad.  was  a  second  count  for  uttering  it;  and  other  counts  char- 

ging an  intent  to  defraud  other  persons. 

An  objection  was  made  in  arrest  of  judgment,  that  the 
direction  of  the  bill  was  improperly  described  in  the  indict- 
mcnt;  and  the  above  case  of  Reading  was  relied  on.  And 
upou  a  conference  of  the  Judges  in  Easter  term  1795,  it  was 
resolved  by  ten  Judges  present,  that  the  judgment  should  be 
arrested  accordingly,  because  the  word  purport  imports  what 
appears  on  the  face  of  the  instrument.  It  means  the  apparent 
and  not  the  legal  import.  And  that  this  could  not  purport  to 
be  directed  to  Lord  Kinnard,  because  his  name  did  not 
appear  on  the  face  of  the  bill.  And  Jones's  case  and  Read- 
ing*s  case  were  referred  to. 

BuUer 
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Buller  J.,  who  delivered  their  opinion  at  the  O.  B.  in  Ch.  XIX.  §  56. 
July  following,  observed,  that  old  cases  had  given  rise  to  Indictment  aitd 
much  learning  and  argument  on  the  words  purport  and  tenor ^       Purport. 

and  on  the  necessity  of  using  one  or  other  of  those  terms ; 

but  that  no  judicial  determination  that  he  was  aware  of  had 
ever  required  that  the  purport  and  tetwr  should  both  be  stated 
in  any  case  whatever.  That  the  purport  of  an  instrument 
meant  the  substance  of  it,  as  it  appeared  on  the  face  of  the 
instrument  to  every  eye 'which  read  it.  The  tenor  of  an  in- 
strument meant  the  exact  copy  of  it ;  and  where  that  was 
*  stated  the  purport  of  it  must  necessarily  appear.  That  the 
forms  of  indictments  for  forgery  had  differed  in  different 
instances,  and  of  late  years  had  become  more  complicated 
than  they  used  to  be,  and  in  his  opinion  very  improperly  so. 
In  one,  which  he  had  seen,  it  was  stated  that  the  prisoner 
forged  a  false  writing  in  the  names  of  J.  S.  &c.  bearing  the 
form  of  a  warrant  of  attorney  ^  which  said  writing  follows  in 
these  wordsy  £sPc.  If  an  indictment  stated  merely  that  the 
prisoner  forged  a  paper  writing  to  the  tenor  and  effect  follow- 
ing, and  set  out  the  instrument  verbatim,  which  on  the  face 
of  it  appeared  to  be  a  bill  of  exchange  or  other  instrument 
within  the  statute ;  as  then  advised,  he  saw  no  objection  to  Ante,  986 
it:  and  at  all  events  if  it  stated  that  he  forged  a  paper  wri- 
ting in  the  name  of  T.  E.,  purporting  to  be  a  bill  of  ex- 
change, to  the  tenor  and  effect  following,  and  then  set  out 
the  bill;  he  thought  it  would  be  good  and  unexceptionable: 
for  the  words  '*  purporting  to  be  a  bill  of  exchange,"  could  . 
only  be  necessary  for  the  purpose  of  shewing  which  of  the 
instruments  mentioned  in  the  statute  the  prisoner  had  forged : 
and  in  order  to  do  that  it  could  not  be  necessary  under  the 
word  purport  to  state  all  the  contents  of  the  bill.  The  bill 
itself  shewed  all  those  things,  and  the  law  had  required  that 
an  exact  copy  of  the  bill  should  be  stated  upon  the  indict- 
ment, in  order  that  the  Court  might  see  upon  the  record 
that  it  was  in  form  such  an  instrument  as  fell  within  the 
words  and  meaning  of  the  statute.  That  the  blunder  in 
this  case  had  arisen  from  the  circumstance  that  Lord  Kinnard 
and  Messrs.  Moreland  and  Hammersley  had  carried  on  the 
business  of  bankers  under  the  firm  of  Messrs.  Ranson, 
Moreland,  and  Hammersley:  and  the  person  who  drew  this 
indictment,  forgetting  that  it  was  wholly  immaterial  whe- 
ther 
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Ch.  XIX.  $56.  ther  such  a  firm  as  Ranson,  ^Moreland,  aad  Hamaierdley 

Jndictment  and  ^ver  existed,  or  who  were  the  persons  who  constituted  diat 

Purport,       fi^™»  had  taken  great  pains  to  shew  that  the  bill  drawn  on 

'"~  Ranson,  Moreland,  and  Hammersley,  was  drawn  on  Lord 

Kinnaird,  Moreland,  and  Hammersley:  and  in  order  to  do 
that^  he  had  averred  that  the  bill  fn^rported  to  be  drawn  on 
Lord  Kinnaird,  Moreland,  and  Hammersley.    But  it  pur- 
ported that  alone  which  appeared  on  the  face  of  the  Inll: 
and  upon  the  face  of  the  bill  Lord  Kinnaird's  name  was  net 
mentioned ;  and  therefore  it  did  not  purport  to  be  drawn  on 
him.  The  consequence  was,  that  the  indictment  was  repug- 
nant and  defective,  and  the  prisoner  was  discharged  from  it« 
But  as  the  objection  went  only  to  the  form  of  the  indictment 
and  not  to  the  merits  of  the  case,  he  was  remanded  to  prison 
till  the  end  of  the  sessions,  that  the  prosecutor  might  be  at 
liberty  to  prefer  another  and  a  better  indictment  against  him 
if  he  thought  fit. 
Edsairs  CM^,         Again,  in  Edsall's  case,  who  was  convicted  on  an  indkt- 
Southampton     nient  which   charged  him   with   forging  a   certain    paper 
cor.ThomsonB.  writing,  purporting  to  be  an  inland  bill  of  exchange,  and  to 
^id^^  be  drawn  by  one  €•  W.  Wright,  bearing  date,  Winchester, 

14th  Nov.  1796,  and  to  be  directed  to  Richard  Dowiiy  Hairy 
Thornton^  John  Freer ^  and  John  Cornwall  the  younger ^  bank- 
ers, London,  by  the  name  and  description  of  Messrs*  Down, 
Thornton,  and  Co.  bankers,  London,  requiring  them  ten  daya 
after  date  to  pay  to  Mr.  Wm.  Simmons  or  order  8/-  10*. 
&c.  and  then  setting  out  the  tenor  by  which  the  bill  appear- 
Trin.  Term,      ed,  as  the  fact  really  was,  to  be  directed  "  to  Messrs.  Doivn. 

"  Thornton  J  and  Co,y  bankers,  London."  The  Judges,  upon 
reference  to  them,  held  the  indictment  bad,  upon  the  autho- 
rity of  Gillchrist's  case ;  though  BuUer  J.  disapproved  much 
of  that  determination;  which  however  he  admitted  coidd  ikiC 
be  distinguished  from  the  present  case  (a). 

Isaac 

(a)  Vide  Reeve's  case,  O.  B.  Jan.  1798,  2  Leach,  933.  tlie  consideration 
of  which  was  pending  before  the  Judges  when  the  last-mentioned  case 
■\\vls  pesen-ed  for  their  opinion.  One  of  the  objections  there  was  that  the 
imlictmcnt  charg'cd  that  the  prisoner  forged  a  certain  scrip  receipt, "  w  ith 
*•  the  name  C.  Olier  thereunto  subscribed, /)wrjbort//i^  to  have  been  signed 
**  by  one  Christopher  Olier,"  &c.  whereas  C.  Olier  did  not  ncceasanly 
purport  to  be  Christopher  Olier,  but  might  be  Charles,  &c.  The  objection 
>vas  for  the  present  over-ruled  by  the  Court,  (consisting  of  Heath  and 
Lawrence  Js.  and  Thomson  B.)  thinking  there  was  a  .shade  of  distinction 
between  this  and  GiilchrisVs  case;  tliere  beingnosuch  absolute  repugnance 

he^re 


Biit  where  Isaac  Carter  was  itidicted  for  feting  atid  kiiowi'  cti.  xllt.  %  5& 
ihgly  uttering  .a  bill  of  exchange,  described  in  the  indictment  ^^^^^^  *^ 
to  be  ^^  a  certain  bill  of  exchange  requiring  certain  persons  by      Purport! 
^  die  name  and  description  of  Messrs*  Down,  &c«  20  days  af- 
*^  ter  date  to  pay  to  the  order  of  R*  Thomson  the  sum  of  York  Sum.  Am. 
**  315A  value  received,  and  signed  by  Henry  Hutchinson  for  ^^  *^**'l 
^^  T«,  G*,  T*,  and  H^  Hutchinson,  which  bill  of  exchange  so  ms.  Jud. 
«*  falsely  made  and  counterfeited  is  as  follows,  fsettine  Cut-^V^*^*^/^ 

1      •  .i«N  A  •■•  t    f        t^**!.  ««A      forging  a  onl  of 

^  the  bill)  &c*  with  intent  to  defraud  Ga  Hutchmson,"  &c*  exo&^n^,  9tating 
On  iptooi  that  the  signature  to  the  bill  **  Henry  HtUchmson^  '^  ^^**  ^^^t^ 
i|r&s  a  forgery,  it  was  objected  that  the  indictment  averrilig  purfK>rting  onfy 
k  to  have  been  signed  by  him^  (and  not  merely  that  it  pur**°^f^  *^8wrf. 
ported  to  have  been  signed  by  him),  which  was  a  substantial  ^^^^^J^^^eA 
allegation,  was  disproved:  and  so  the  Judges  held  on  refer- O'**'^^'^- 
tnce  to  them,  after  conviction* 

It  is  usual  to  charge  that  the  party  fahely  forged  and        $  ^7* 
counterfeited,  &c.;  but  it  is  said  to  be  enough  to  ^^^^^^^^*^^L^ 
CfolyAaxhc  forged  or  c(nmterjeited(a)^  without  adding^^ifo^i|^,/atp. 
which  is  sufficiently  implied  in  eidier  of  those,  terms;  parti>-  Savage's  case^ 
cularly  in  the  verb  to  forge^  which  as  was  first  mentioned  is  Ante,  s.  1. 
always  taken  in  an  evil  sense  in  our  law«   In  like  manner  as 
it  was  adjudged  in  WarbeU's  case,  2  Roh  Abn  82*  that 
Where  a  fiict  laid  in  the  indictment  appears  plainly  to  be 
unlawful,  there  is  no  lieed  to  say  ilUcith 

It  is  a  general  rule  applicable  to  this  as  to  other  offences;        $  58. 
ihat  an  indictment  oh  a  statute  must  in  general  set  forth  ^ictn^^ouia 
the  chai^  in  the  very  words  of  the   statute   describing  w//15ii«Atf^w^d^ 
the  offence;  for  equivalent  words  are  not  sufficient;     Be-C/*^  **^'**'*- 
sides  which,  as  was  before  shewn,  the  ihstrument  itself  must  s.  no. 
be  set  forth,  that  it  may  appear  to  the  Court  to  be  what  it  i  Hawk.  ch.  70; 
is  alleged  to  be.  3  i^^  33. 

But  a  superfluous  description  does  hot  appear  to  be  ohi>  Dunn^itt's  case^ 
jectionable;  as  in  John  Dunnett's  case,  who  was  charged  ^•®'^^{^'^'|^^ 

■      '  I  , _^  and  MS  Jui 

here  upon  the  face  of  the  indictment  as  in  that  case ;  but  they  reserved 
the  point  for  the  opinion  of  the  Judres.  But  it  does  not  appear  what  that 
opinion  was ;  for  there  were  other  objections  taken  to  the  conviction ;  and 
fipally  the  prisoner  was  capitally  convicted  on  another  indictment  pend- 
ing for  a  similar  offence. 

(a)   The  Latin  words  formerly  in  use  were  fabricamt  et  contrqfeciL     . 
ViUt  Mariot'd  case,  3  Ley.  331.  and  Dawsod's  case,  1  Stra.  19. . 

6K  with 
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Cli.xrx.  $58.  wkh  uttering  and  publishiiig  as  true  >^  a  certain  false^ 
Ij^cment  and  u  fc^rged  and  counterfeited  bond  and  writing  obligatory ^^ 
tutei.    *  purporting  to  have  been  signed  by  P.  R.  &c«  as  foUovs: 

— — —  "  Know  all  men,  that  we  P.  R.,  W.  G.,  and  W.  L^  of  L.^ 

farghig  a  bgnd,  ^  are  held  and  firmly  bound  to  J.  Dunnett  of,  &c.  in  2510^ 
la:>ir.g  it  to  be  a,  u  jq  be  paid  to  the  said  J,  D.,  &c.  by  us,  &c,;  therefore  we 
inj^oblig'atorv,!*"  are  firmly  bounden  to  the  said  J.  D.  in  the  said  sum,  &c." 
^tf^fAe*ffl/.  dated  20th  November  1790,  &c.,  signed  P.  R.,  8cc,,  and 
tioughbathtenM^^^^^  and  delivered,  &c.  knowing  it  to  be  fozged,  &c# 
be  U9ed  in  the  tta. 'Yhe  indictment  was  founded  on  the  stat.  2  Geo.  2.  c.  25* 
a  vn-iting  <f6liJa-  »•  !•  which  has  both  descriptions,  bond^  and  writing  obligatory^ 
toTj, though  the  and  the  objection  taken  was,  that  as  the  act  .of  parliament 
Ikoidgaierai^.     in  enumerating  the  several  instruments,  the  forgery  of  which 

it  prohibits,  mentions  both;  the  indictment  ought  to  have' 

described  the  oiFence  more  particularly  either  as  a  forgeiy 

of  the  one  or  the  other,  and  should  not  have  called  it  a  bond 

and  writing  obligatory;  but  in  the  present  case  should  have 

described  ^e  instrument  as  a  writing  obligatory j  and  not  as 

a  bond;  having  neither  a  defeasance  nor  penalty  annexed  to 

it:  and  that  although  a  bond  were  a  writing  obligatory,  yet 

that  the  converse  did  not  hold;  therefore  diey  were  not  ccm« 

verttble  terms.    After  conviction,  judgment  was  req>ited  to 

lake  the  opinion  of  the  Judges  on  this  point;  who  in  Easter 

term  1793  held  that  the  instrument  was  well  described^  and 

\  the  conviction  properr 

Klsworth*s  case.      An  indictment  stated,  that  an  inland  bill  of  exchange  wa& 

1780,  cor.^^"  drawn  on  the  33d  of  November,  20  Geo,  3,  by  Thomas 

Willes  J.  Leach,  and  directed  toMessrs.  Mildred  and  Walker,  bankers,. 

md  MS.  Crown  London,  requiring  them  to  pay  to  J,  Harrock  or  order  SL 

Cas.  Res.  two  months  after  date^  for  value  received  (setting  out  the 

tcT^c^:  tcBor  of  the  bill>     That  Thomas  Elsworth  (the  prisoner) 

charging  that  the  any  &c.  die  Said  bill  of  excliange  did  feloniously  alter  and 

S'aUeffiTc^^s*^  to  be  altered  l^yfahely  making,  forging,  and  adding^. 

of  exchange^  by  cipher  O,  to  the  letter  and  figure  £.8  in  the  said  bill,  and 

foi^fny'^s^ad^^^  *^^  by/a&e/y  moAing,  forging,  and  adding  the  letter  jf  to  the 

Ine  a  cipher,  4:;'c.  word  eight  in  the  said  bill  mentioned,  whereby  the  letter  and 

^f^^jyof7he^  &^r^  ^.8  before  written  in  the  said  biU  became  ^.80,  and 

ttatute  are  «  ^   the  said  word  eight  before  written  in  the  said  bill  became 

^^'M^A'^mlke^^  ^'^^^^y  *  ^^  reason  and  means  of  which  said  forgeries  and  ^- 
•*orforge,coun-ditions  the  said  bill  of  exchange,  so  drawn  as  aforesaid  for 
•*  tcrfcit,"  isTc,   ^igj^t  pounds,  became  and  purported  to  be  a  bill  of  exchange 

for 
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fer  eighty  pounds;  with  intent  to  defraud  Hemy  Gwferdi,  €l».xni:.$5ft 
&c    The  second  count  stated,  that  certain  persons  unknown  lndi€mehtand 
altered  the  bill  (in  the  manner  stated  in  the  first  count),  and  ,1,^^,    ' 

that  the  Defendant  on,  &c.  had  m  his  custody  and  possession ■  ^  "        ^ 

the  said  false,  forged,  and  altered  bill,  and  did  feloniously 
utter  and  -publish  the  same  as  true,  with  the  like  intent;^ 
knowing  it  to  be  forged,  &c. 

The  prisoner  being  convicted,  it  was  mored  in  arrest  o£ 
judgment,  that  as  this  was  an  indictment  on  the  stat* 
2  Geo.  2.  c.  25*  s.  1.  the  words  of  it  must  be  strictly  puiv 
sued  in  charging  the  forgery;  which  words  were,  ^  if  any 
^*  person  shfdl  falsely  make,  forge,  or  counterfeit;"  (whereat^ 
the  forgery  alleged  was,  that  persons  unknown  did  aker  and 
cause  to  be  altered,  btffahely  makings  forging^  and  adding  the 
cipher  0  to  the  letter  and  jfigure  £.8  &c.);  that  it  ougitt 
to  have  been  charged  that  theyyaij^Wj/  made^  forged^  and coun^ 
terfeited the  said  bill  of  exchange  by  falsely  altering  and  add^ 
ing,  8cc«;  and  that  if  the  forgery  itself  were  not  alleged  with 
sufficient  precision,  the  charge  of  uttering  and  publishing  wa^ 
also  defective ;  because  the  allegation  was,  that  he  feloniously 
^uttered  and  published  the  aaid  false  btU  of  exchange  with 
referenclSe  to  the  preceding  charge  of  forgery*  That  several 
•of  the  statutes  against  forgery  had  the  word  alter  in  them^ 
viz*  8  &  9  W.  3.  c.  20.  oHering  or  rasing  the  indorsement 
on  any  bank  bilL     9  Ann.  c.  21«  s.  57.    fetgkig,  counter^  ' 

feiting,  or  altering  a  bond  of  the  Soi$h*sea  company. 
11  Geo.  1.  c.  9.  s.  6.  altetingy  forging,  dl"  counteifciting 
any  bank  bill;  and  stat.  15  Geo*  2.  c  13.  forging,  counten- 
feiting,  or  altering  any  bank  biH  of  exchange.  But  that  the 
word  alter  was  not  used  in  the  statute  on  which  diia  iar 
'dictment  was  fiDunded.  That  in  framing  indictinents  on  sim 
tutes  the  constant  practice  had  been  in  the  charging,  part  to 
follow  strictly  the  words  of  the  acts,  and  so  were  the  prece* 
dents.  The  counsel  for  ther  Crown  admitted  that  this  ini»> 
dictment  was  rather  intormally  drawn;  but  contended  that 
there  was  sufficient  alleged  for  the  conviction  -oi  the  prisoner 
on  the  second  count.  That  the  false  and  fraudulent:  idtera^ 
tion  of  a  writing  to  the  prejudice  of  another  man's  rights 
was  a  sufficient  description  of  a  forgery  at  common  law;  and 
that  the  uttering  or  publishing,  of  which'  the  prisoner  was 
fpimd  guilt}^,  was  charged  in  the  precise  words  oi  the  statute^ 


■  • 

Oh.  XIX-  S  58^  vis.  that  he  feloiiiously  uttered  and  published  a  fdse,  forged^ 

Jndkment  and    altered,  and  counterfeited,   &c.   bill   of  exchange  as  tnic^ 

tutt*.  knowing  the  aame  to  be  fake,  &c.    Execution  being  respited 

-'  by  WiUct  J.  in  order  to  take  the  opinion  of  the  Judges;  oi| 

the  12th  of  April  1780  all  held  that  the  indictoient  was 

good;  and  the  offence  aufficiipntly  proved  upon  the  second 

Tide  S.  C.  post,  count:  for  there  was  np  difference  in  substance  or  in  the 

989.  for  another  ]|at|ire  of  the  cbai^»  whe0ier  the  indictment  were  for  &loni« 

^^^  ^  '  Qusly  altering  by  falsely  making  and  fprging,  or  for  ielooi- 

oi^ly  niaking  and  forging  by  falsely  altering,  &c« 

Cnitchfield't     .    So  in  Crutch^eld's  case,  ^ho  was  indicted  for  forging  a 

e«8e,»nte4  895.  iKmnp  on  foreign  niusUns;  the  indictment,  stating  the  duty 

to  be  chargeableybr,  on^  gnd  in  respect  of  {oreiga  muslin,  wan 
Holden  good;  though  the  words  of  the  statute  in  the  clause 
imposing  the  duty  wre/or  and  upen^  in  other  clauses^r,  h^ 
others  OHy  in  others  upoum 
Stocker's  case,  Bu(  where  the  indictment  stated  that  the  Defendaxit 
Saik.  342.         foTgied  Or  caused  to  be  forged  a  bill  of  lading,  it  was  holden 

5  MfxJ     137.  r      J    r  .  -       ^» 

■Waicot's  case,  bad  for  uncertainty. 

Holt's  Rep.  345. 

§  59.  The  intent  to  defraud,  which  has  been  touched  upon  be-> 

Intent ^fraudy  ^^^^  jj^^j  \^  stated  in  the  indictment,  and  pointed  at  thq 

particular  person  or  persons  against  whom  it  is  meditatedi 
^  and  the  proof  must  tally  with  such  averment,  otherwise  the 

^  prisoner  will  be  entitled  to  an  acquittal* 

Rex  ▼.Harrison,  Harrison  was  indicted  for  forging  9  receipt  v^pon  thestat, 
O.  B.  1777,  f  Geob  2.  which  ipakes  it  felopy  to  fprge  such  receipt  witk 
(1  LeachI  315.  intent  to  defraud  any  persQn^  Some  of  the  counts  in  the 
S-  C.)  indictment  laid  the  offeiice  %o.  be  with  intent  to  defraud  the 

on"ui<^er  London  Assurapce  Con^pany  and  (he  3&ink  of  England  altov 
|)oint  nately.    It  was  objected,  that  a  company  or  corporation  was 

not  a  person:  and  t^  the  Legislature  had  so  decided  by 
passing  the  atat*  31  Geo*  2.  c,  22.  s.  78*  which  after  |?ecit]i|g 
that  doubts  had  arisen  whether  the  wotd  person  in  th$  staC 
3  Geo.  2*  c*  25*  extended  to  corporations  ojt  coi^dpanies, 
enacted,  that  they  who  were  convicted  of  the  ogeaoes  in 
that  statute  should  have  the  same  puiushmentif  they  com- 
mitted them  against  a  company  or  corporation  as  if  against 
any  person:  but  it  did  not  mention  the  offences  compriaad 
in  the  stat*  7  Geo*  2*  The  Court  reserved  this  point  for  the 
dpmkin  of  all  tb^  Judges^  whp  (Jecided  in  fayour  of  the  i»i- 

sbner; 
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■bntr;   tad  he  wm  discharged.     I^iotdjr  after  the  ttat.  eii.  XIX«$59. 

le  Geo.  3.  c.  18.  was  passed  to  remedy  this  defect.  Indkmentaad 

But  the  indictment  need  not  state  the  manner  in  which  /^^^  ^  defraud. 

Ae  party  is  to  be  defrauded,  for  that  is  matter  of  evidence.  ■— .  .    - 

*  <*  m  •  ^uOtMBT  Of    8(6* 

In  Powell  s  case  one  of  the  objections  was^  that  |t  was  Toiotj^auding. 
averred  that  X*  Barrow,  whose  name  appeared  to  be  signed  Powell's  cue, 
to  the  forged  receipt,  meant  Taylor  Barrow,  with  intent  to  **^»  •*  ^^* 
defraud  whom  die  forgery  was  bud  in  one  of  the  counts. 
That  the  manner  in  which  the  forged  receipt  of  stock  was  to 
operate  in  prejudice  of  Mr.  Barrow  oug^t  to  have  been 
averred  in  the  indictment;  which  should  have  stated  that 
Taylor  Barrow  was  the  proprietor  of  so  much  stock ;  that 
the  prisoner  personated  him  in  the  sale  and  transfer.  Sec, 
'and  transferred  it  to  such  a  person  in  his  name,  Sec;  and 
h  was  not  sufficient  merely  to  state  that  the  forgery  was  com** 
mitted  with  intent  to  defraud  T.  B.  generally.  But  it  was 
holden  sufficient  by  the  Judges  that  the  offence  was  described 
in  the  words  of  the  act:  and  that  whether  it  were  or  were 
not  meant  to  defraud  Taylor  Barrow  was  matter  of  evidence, 
which  the  jury  had  found.  Besides  there  was  a  second 
count,  wherein  it  was  laid  with  intent  to  defraud  one  Sykes. 
If  therefore  there  were  no  such  person  as  Taylor  Barrow,  or 
if  he  had  no  stock,  yet  as  the  receipt  had  in  form  the  con- 
stituent parts  of  a  receipt  for  the  transfer  of  East  India  stock, 
that  was  sufljcient. 

So  in  Elswprth's  case  before  mentioned,  BuUer  J.  upon  £lsworth*i  ease, 
the  conference  started  a  similar  objection,  that  it  was  ^^^^^^^i^^nt  r^ 
stated  that  the  bill  was  uttered  or  tendered  to  the  persotksutterirgandfwb' 
whom  it  was  laid  the  prisoner  meant  to  defraud;  and  there- ^j^'J5']|.'^^^ 
fore  that  it  did  not  appear  to  the  Court  on  the  face  of  the  it  need  not  be 
indictment  that  the  'transaction  was  such  as  those  persons  f?^^^'*'*^'** 

^  btlivjfu  tenaered 

conld  be  defrauded  by  it;  which  always  was  the  case  where  to  the  party,  vitk 
the  name  of  a  drawer,  acceptor,  or  indorser  is  forged.    But  ''*j!^%^^^f^ 
all^  the  other  Judges  held  that  the  indictment  was  good  hIbo  is  laid  to  hove 
in  this  respect;  for  it  was  sufficient  to  pursue  the  words *'^.*^*^5*'^'^» 

ri  »•»  .  1         «.  t.  **^ »» v)Dat  Other 

of  uie  act  which  constitute  the  ottence,  and  it  was  msMtr  manner  be  could 
of  evidence  whether  the  prisoner  intended  to  defraud  die  *?  ^^?f^* 
|>er8ons  named  by  tendering  the  lull  in  payment  to  them,  or  luTiot  apfwon 
hew  otherwise.  ^^  bill ,•  for  that 

19  matter  of  emi' 

Asdipiice. 
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Ch.  XIX.  %  60.      As  to  the  manner  of  describing  the  persons  against  whoim 
Indictment  and  tjjg  forgery  is  intended  to  operate,  the  following  cases  hare 

Persons  defraud.  Occurred. 

^ Henry  Lovell  was  indicted  for  forging  an  order  for  pay- 

A  50^  ment  of  money,  purporting,  as  the  indictment  described,  to 
JDetcriptionof  be  an  order  under  the  hand  of  Henry  Harvey  Aston,  and  di- 
^s^  defraud-  rccted  to  Messrs.  Drummond  and  Company ^  Charing-cross, 
r!  v.  Lovell,  '^y  ^^  name  of  Mn  Drummond,  Charing-cross,  by  which 
O.  B.  Septl782,  said  order,  &c.  the  said  Messrs.  Drummond  and  Companz/  were 
Bullcr  Js.  ^  required  to  pay  the  bearer,  or  order,  the  sum  of  ^.10  :  lO^ 
MS. Crown Cas-which  said  order,  &c.  is  as  follows,  vie. 
fud.  *"^  ^^     "  ^^'  Drummond,  Charing-cross.  25th  August  1782. 

(1  Leach,  282.       **  Please  to  pay  the  bearer,  or  ordef,  on  demand  £»\0 :  10 
^niwiictment     **  ^"^  place  it  to  account,  per  me,  H.  H.  Aston,* 

stating  that  a  with  intent  to  defraud  H.  H<  Aston.  The  second  count 
^^%^aed  to  ^^  ^^^  uttering  the  said  order,  and  laid  like  the  first.  The 
Messrs.  Drum-  third  and  fourth  counts  were  like  the  preceding  ones,  but 
*"^"^ /'"S  ^*"""  laid  with  intent  to  defraud  Robert  Drummond  and  the  other 

pBJWfdytoename  , 

^,  dfe.  is  sujpcu  partners  in  the  house  by  name.    There  were  odier  counts^ 
€Mtfy  tertatn.       jj^j^j  ^  ^^  g^g^  jjj  manner  above  specified.  After  conviction 

a  motion  was  made  in  arrest  of  judgment,  that  the  indic1>- 
ment  charged  the  note  to  be  drawn  on  Drumtnond find Comr 
pony  by  the  name  of  Mr*  Drummond.,  Chartng'Cross,^herez$ 
the  names  of  the  respective  partners  ought  to  have  beem 
mentioned,  instead  of  giving  the  short  description  of  i)rtpib- 
mond  atid  Company:  and  it  was^  alleged  that  on  search  of  pre^ 
cedents  none  could  be  found  of  an  indictment  drawn  in  dus 
form.  At  a  conference  of  the  Judges  on  6th  Nov.  1782^ 
they  all  held  the  indictment  good.  The  question  was, 
whether  any  person  or  persons  were  described  by  the  words, 
**  Messrs.  Drummond  and  Company ^^  or  whether  they  were 
totally  unintelligible,  smd  a  description  of  nobody.  The 
Judges  S£ud  they  must  understand  them  as  every  body  else 
idid,  namely,  as  meaning  the  partners  in  ^e  partnership  ia 
the  banking  house,  it  being  a  sensible  and  certain  pointing 
out  of  the  persons  intended  by  the  draft;  and  it  was  not 
necessary  to  state  by  name  who  those  partners  were  in  that 
part  of  the  indictment.  Gould  J.  said,  that  to  require  the 
particularizing  of  all  the  partners  would  be  of  dangerous 
consequence  to  such  prosecutions;  some  of  them  might  not 
be  known.     And  it  also  seemed  to  Buller  J.  and  other 

Judges 
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Judges  diat  if  the  words  ^^  Messrs*  Drummond  and  Com-  Ch.  XIX.S  60. 
•*  panyt  Charing-cross,  by  the  name  of,"  had  been  omitted.  Indictment  and 
and  the  indictment  had  only  stated,  according  to  the  fact,  p^r^  defraud' 
that  the  bill  was  directed  to  Mr.  Drummond,  Charing-cross,  ^^ 
it  would  have  been  sufficient:  and  as  the  indictment  was 
framed,  the  only  question  was,  whether  Drummond  and 
Company  were  meant  by  the  prisoner,  which  was  established 
by  the  verdict. 

Mary  Jones  and  Henry  Palmer  were  indicted  for  forging  Jones  and  Pal- 
an  indenture  of  apprenticeship,  and  also  a  receipt  for  money,  ^^f}  case.O.B. 
with  intent  to  defraud  A.  B«,  &c.  the  stewards  of  the  feast  ofzyve  B. 
the  sons  of  the  clergy.    The  charitable  fund  of  the  sons  of  the  \h^^^^'  ^^ 
clergy  is  raised  by  voluntary  contributions,  and  allotted  by  forging  an  indent' 
the  secretary  equally  among  all  the  stewards  to  be  disposed '!''''^9^''/^'"" 
of  by  them  to  the  widows  and  children  of  deceased  clergy*  ^ipt Jar  money, 
men,  according  to  their  discretion.    The  prisoner  Jones  w^s  *?"^  ''J'^'^^^^- 
a  clergy man^s  widow,  and  pretending  by  means  of  these  in- J'c.  the  ttenardf 
dentures  and   the  receipt   indorsed   thereon  that  she   had^^^j^f*'ef^^ 

lit  •  L         I.    •       1    •  ^SuntqftbeUergy 

placed  her  son  as  an  apprentice,  she  obtamed  m  concert  gj^^tatned  6jf prod" 
with  the  other  prisoner  an  order  from  one  of  the  stewards  '^^'  ^^  stewardi 
on  the  treasurer  of  the  society  for  20/,  as  an  apprentice  fee.  ttmofa  'cLrlta- 
The  forgeries  were  clearly  proved,  and  the  prisoners  found  ^^^f**"^  raised  &y 
guilty.   But  it  was  submitted  that  the  offence  amounted  only  ^^"^'"^/^'^'" 
to  a  misdemeanor  at  common  law,  and  that  this  was  not  such  vibicb  tbe  aptren^ 
a  species  of  property  as  fell  within  any  of  the  acts  relating  to  *^'Jt^a^ bllte 
forgery.     But  by  Eyre  B.  forgery  is  the  false  making  of  smforgery  vas  to  be 
instrument,  which  purports  on  the  face  of  it  to  be  good  ^^^%j^^i^omsLB*3 
valid  for  the  purposes  for  which  it  was  created,  with  a  design  case,  ante,  s.  36. 
to  defraud  any  person  or  persons.    The  statutes  31  Geo.  2. 
C.22.  s.  78.  and  the  stat.  18  Geo.  3.  c.  18.  wete  made  to 
prevent  any  doubt  whether  the  aggregate  members  of  a 
corporation,  which  is  a  body  politic,  were  included  under 
the  words,  ^^^  person  or  persons;^"*  for  where  there  is  an  incor« 
poration,  the  mopey  becomes   the  property  of  the  whole 
body,  and  not  of  the  individual  members  who  compose  it. 
But  in  the  present  case  the  several  stewards  were  the  abso- 
lute owners  of  tlieir  respective  shares  of  the  fund:  it  was 
their  money,  put  into  their  hands  upon  a  trust,  and  if  they 
had  sunk  it  improperly  or  paid  it  wrongfully,  they  would 
perhaps  be  answerable:    but   unquestionably   it   was  their 
money  as  against  all  the  world>  except  the  si^scribers. 

It 
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Ch.  XIX.  $61      It  seldom  happens  that  direct  proof  can  be  givcii  of  flitf 
Indictment  and  yery  act  of  forgery;  and  where  the  forger  is  not  the  utterer^ 

^^        a  difficulty  has   sometimes   occurred  as  to  what  shall  be 

$  61.  deemed  sufficient  evidence  of  the  fact  of  forging  imtkin  the 
P^fof^^^^^countylaidy  a  difficulty  which  does  not  occur  upon  the  issoe 
m  county,         of  non  assumpsit,  in  an  action  upon  such  an  instrument,  the 

action  being  transitory^ 
^  Parkes  and  Brown,   whose  case   was  before  noted  for 

Brown's  case,  another  point,  were  indicted,  the  first  for  forging,  the  other 
ante,  s.  49.  for  uttering  a  forged  promissory  note  for  five  guineas. 
Findif^  a  note  There  was  no  doubt  of  Parkes  having  forged  the  note  in 
forged  by  A.  in  the  same  name  as  the  other  prisoner,  and  with  his  concur-^ 
vho^tereait  in  rence,  but  pretended  by  the  latter  when  he  uttered  it  to  be 
the  county  of  M.*  the  itote  of  his  brother,  whom  he  represented  as  a  man  of 
WW,  tlough  not  fortune  in  a  lucrative  employment*  The  venue  was  laid  in 
present  at  the  fact  Middlesex,  but  the  only  evidence  which  was  offered  to  shew 
2oet»v2wce'o^tAe^^^  ^^®  forgery  was  committed  there,  was  that  Brown,  be- 
note  having  been  tween  whom  and  Parkes  an  intimate  connexion  was  proved 
thS  county;"^  ^°  exist,  had  uttered  it  in  Middlesex,  (Parkes  not  being prei^ 
thoughothernotei  seat  at  the  time,  nor  for  alight  appeared  cognizant  of  the 
tCrffA^rT/^nJ  fact)  J  and  that  upwards  of  forty  of  the  same  sort  of  five 
npon  hinu  guinea  notes  in  blanks  without  any  signature,  were  found 

upon  Parkes  iti  the  same  county;  all  of  which  notes  as  weQ 
as  the  one  in  question  were  dated  ^  Ringhton,  Salop  ;^ 
and  also  a  receipt  was  found  upon  Parkes  under  cover,  ad- 
dressed to  Brown,  for  2lL  for  4  five  guinea  bills.  Both 
the  prisoners  were  convicted^  But  after  argument  in  the 
Exchequer-chamber  a  majority  of  the  Judges  held  the  caii« 
viction  wrong  as  to  Parkes;  there  being  no  evidence  that 
the  forgery  was  committed  by  him  in  Middlesex^  where  it 
Was  laid.  For  they  thought  that  the  bare  fact  of  the  note 
being  uttered  there  by  the  other  prisoner,  taking  him  even 
to  be  an  accomplice^  was  no  evidence  of  the  forgery  itself 
having  been  committed  there*  But  some  of  the  Judges 
were  not  satisfied  vrith  this  opinion,  thinking  that  the  fact 
of  finding  the  forged  instrument  in  the  county^,  in  ^hich 
^so  it  appeared  that  the  forger  himself  was,  was  evidence^ 
in  the  absence  of  other  proof,  of  the  fact  of  the  foigery 
having  been  there  committed.  The  majority  agreed  that 
it  was  a  question  of  evidence  for  the  jury ;  but  thought  that 
there  was  no  proof  in  this  case  to  warrant  the  conclusion.  . 

IX.  ^ 
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Cb.  XIX.  S  62. 

IX.  As  to  the  Competency  of  Witnesses  to  the  Fact  of     ^^j^-csm. 

the  Forgery 

There  is  some  difficulty  upon  this  point,    not  in  ascer-         ^  62. 

taining  the  practice  which  has  long  prevailed ;   for  that  has      Witnes^t, 

been  uniiorm  in  rejecting  every  witness  who  is  interested,  at  Hard.  332. 

the  time  of  his  examination,  in  setting  aside  the  instrument  pi-  7.  3  Salk. 

alleged  to  be  forged,  upon  which  if  genuine  he  would  be  li-  y^  2  ms.  Sum. 

able  to  be  sued ;  but  in  reconciling  that  practice  in  all  cases  346 

with  the  principle  laid  down  in   Abrahams  v.   Bunn,  Bent  4  Burr.  2255. 

V.  Baker,  Smith  v.  Prajrer,  and  that  class'  of  cases,  by  which  ^  A  erm  Rep.  27* 

,    ,  ,       ,      i_  .        S         1.         »  •    308.  &  7  Term 

it  is  now  settled  as  a  general  rule  that  unless  the  witness  is  ^ep.  60* 

to  derive  an  immediate  advantage  from  the  verdict^  if  fa-  ^ 
vourable,  or  can  give  it  in  evidence  on  his   own  behalf  in 
any  other  suit  to  which  he  is  a  party,  the  objection  of  inte- 
rest Only  goes  to   his  credit  and  not  to  his   competency. 
The  rules  of  evidence  are  said  to  be  the  same  in  criminal  as  Attorney-Gene* 
in  civil  cases;  and  as  the  object  must  be  the  same  in  both,''?^*  J^' ^  ^®'* 
to  arrive  at  truth,  there  is  nothing  in  reason  to  establish  a  Dec.  1772. 
difference,,  unless  where  the  necessity  of  the  case  furnishes  oqT*^*^"*  ^*^* 
an  exception  in  admitting  the  party  injured  to  give  evidence 
against  an  offender  from  whose  conviction  he  is  to  derive 
some  advantage  to  himself,  ne  maleficia  remaneant  impuni- 
ta.  That  reason  however  does  not  hold  in  the  present  case 
for  the  admissibility''  of  the  witness  whose  hand-writing  has 
been  forged;  for  although  he  must  necessarily   know  with 
more  certainty  than  any  other,  whether  the  instioiment  be 
or  be  not  of  his  own  making;  yet  as  in  many  instances  hfc 
has  a  direct  interest  in  setting  it  aside,  and  as  the  fact  of  his 
hand-writing  may  be  ascertained  with  reasonable  certainty 
by  others,  thev  common  and  primary  rule  of  law  prevails, 
that  where  such  interest  appears  the  •  party  is  incompetent  t6 
depose  to  any  fact  which  goes  to  disprove  the  genuineness 
of  the  instrument. 

If  it  were  even  admitted  that  this  practice  is  in  some  in* 
stances  not  altogether  reconcileable  with  the  rule  before  men- 
tioned, as  laid  down  in  Bent  and  Baker  and  die  other  cases,  it 
might  be  sufficient  to  say  that  the  long  continuance  and  uni- 
versality of  such  practice  has  now  fully  established  the  case 
of  forgery  as  an  e;tccption  to  tliat  njje.    But  it  is  rot  so 

6  L  clear 
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ch.  XIX.  %  62.  clear  that  the  rejection  of  the  witness  in  diis  case  funnshes 

WitneMCi.      ^^^\^  j^  exception.    For  without  entering  into  the  quesdon 

how  far  a  conviction  in  a  criminal  case,  founded  on  disinte* 

rested  testimony,  would  be  evidence,  at  least  prima  facie, 

against  the  convict,  or  those  claiming  under  him  in  a  civil 

suit  upon  the  same  instrument,  where  the  fact  of  the  forgery 

was  directly  in  issue,  (a  point  upon  which  the  distinctions 

*(a)  Gilb.  L.  of  taken  by  Lord  C*  B.  Gilbert  and  his  reasonings  thereon,  as 

flast^'ditf  ^imd  ^^^  **  ^^  Opinions  of  others,  are  deserving  of  great  con^ 

2  Bac.  Abr.  614.  deration  before  it  is  ruled  in  the  nagative ;  (a))  yet  in  all  cases 

Bull^N  P^  245  ^^  felony,  at  least,  where  the  forgery  is  of  such  sort  that  the 

Watt's  case,      party  accused  might,  if  the  writing  were  genuine,  have  his 

PcmJc  ?t^  J    '^"^e^^y  thereon  against  the  witness,  or  the  latter  lose  his  re- 

at  Guildhall,      medy  against   him,  it  b  clear  that  the  witness  has  a  direct 

14  Geo.  3.  and    interest  in  the  conviction;  because  the  securitv  itself  as  rn-eD 

S.  P.  5  Ann.  m  ,  ,     .    •  •        nr      ,      ,       i  '.    i  »  *- 

C.  B. :)  Com.  as  the  remedy  is  lost  to  the  oirender  by  the  attamder  and  for- 
feiture (If) ;  and  it  cannot  be  presumed  that  the  Crown,  at 
whose  instance  die  conviction  was  procured  on  the  very  ground 
of  the  falsity  of  the  writing,  would  be  so  inconsistent  with 
itself  as  to  attempt  to  set  it  up  again,  even  if  it  were  not  le- 
froHinhis  MS.inggQy  estopped  by  its  own  acton  record  (c).  And  even  in 
633.  n.  6  Mod.  Other  castfs  of  felony,  where  the  forgery  was  committed  for 

186.  s.  P  ••  wjd   ihe  benefit  of  a  third  party,  an  interest  still  exists  in  the  wit- 
Cook  V.  ShoTl,  i_    •    .        J  1.     .t.  ,  ,       .p 
S  Term  R.  tiSC.  Jicss,  who  IS  bound  by  the  wntmg,  it  genume,  to  procure  a 

and  12  Viu: Abr. conviction:  for  independent  of  the  discredit  thereby  thrown 
(6)Ki:/e2Hawk.on  the  instrument,  which  is  insisted  on  by  some  as  a  suffi- 
ch.  49.  s.  9, 10.  cient  reason  in  itself  (d)  for  excluding  such  testimony;  al- 
Lit  352.  a^  b.  ^ough  the  conviction  would  in  that  case  be  no  legal  evi- 
and  2  Inst.  39.   dence  to  avoid  the  instrument  in  a  civil  action  by  or  against 

ch.^46^8. 24.*and*^^'*  ^^^^  persoo,  to  whom  the  rule  of  res  inter  alios  acta 
2  MS.  Sum. 346.  would  justly  apply;  yet  the  difficulty  of  suing  thereon   or 

Brav 'Rep.temp.  *^^^8  *^  ^P  ^&"^  would  at  least  be  increased  frdm  the 
Hardw.  35a  and  known  usual  practice  of  the  court  to  impound  instruments 
7  Tmn  He^63.  *^™*^  ^y  *®  verdict  of  a  jury  to  be  forged :  and  the  difficulty 

of  proof  also  to  the  third  party  interested  in  the  civil  action 

might  possibly  be  enhanced  by  the  conviction  of  the  fabri- 

Vide  Co. Vit  6.  b.^^^^  f^**  forgery,  which  being  a  species  of  the  crimen  £dsi 

renders  him  in  all  instances  an  incompetent  witness. 

§  63.  But  on  whatever  grounds  the  interest  of  the  party  whbse 

Interested  «f  f-    i^^^  jg  forged  may  be  supposed  to  rest,  if  he  be  in  fact  in- 

^ic.  terested 
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terested  in  setting aside  the  instrument,  supposing  it  genuine,  Ch.  XI^C.  $  63- 
either  as  against  the  prisoner  orany  other,  all  the  cases  establish      Wityietses. 
that  his  evidence  is,  to  the  point  of  the  forgery  at  least,  in- 
admissible.     I  shall  beg^  with  some  of  the  earliest* 

In  Watt's  case,  upon  an  information  for  forgery,  it  was  Watt's  case, 
holden  that  no  person  who  could  have  any  advantage  by  the  ?S^'  HI*  ^ 
conviction  could  be  a  witness  for  the  King* 

In  Russel's  case,  who  was  indicted  on  the  stat.  2  Geo*  2*  RusseVs  case, 
c.  25.  for  forging  a  certain  acquittance  and  receipt  with  ^J^p^*^',^']^ 
intpnt  to  defraud  Roger  Gately  a  solicitor,  (the  receipt  con-  Carter  B. 
taining  several  items  of  account  between  them  for  money    ^^^^*  ^^• 
disbursed,  &c*),  Mr*  Gately  was  ruled  to  be  no  witness  to 
prove  the  forgery  of  his  name  subscribed* 

In  Peter  CafFy's  case,  upon  an  indictment  for  forging  the  CafTy's  case, 
indorsement  of  "  Joseph  Gardiner"  upon  a  promissory  note  Denton'^^MS^^' 
made  payable  to  him  or  order,  held  per  Raymond  C.  J.,cited  in  Serjt 
Denton  J.,  and  Hale  B.,  that  Gardiner  could  not  be  a  wit-  ^®™^®''*  ^S. 
ness  to  prove  that  the  hand-writing  was  not  his,  being  a 
par^  interested* 

In  Rhodes's  case,  upon  an  indictment  for  forging  a  letter  Rhodes's  case« 
of  attorney  to  transfer  stock  in  the  name  of  Heysham  the  ^  ^*''*' ^^^ 
proprietor,  Mr*  Justice  Fortescue  rejected  Heysham  as  a 
witness  to  prove  the  forgery. 

There  is  another  case  in  print  of  one  Robert  Rhodes,  r.  v.  Robt. 
before  Mr*  Baron  Reynolds,  which  seems  to  have  carried  S?!.*!!**''  ^- ®* 

,  .       .  p-        ,  ,  J     #►  .  1742,  cor.  Rey- 

the  rejection  of  a  witness  on  the  ground  of  interest  a  great  nolds  B. 
way.  The  prisoner  was  tried  for  the  forgery  of  a  will  of  ^  Leach,  31. 
one  Thompson,  dated  1736,  in  which  he  was  named  exe- 
cutor; and  in  order  to  disprove  the  hand-writing  of 
Thompson,  one  Carter  was  called,  who  claimed  as  exe- 
cutor under  a  subsequent  will  dated  1737*  His  competency 
was  objected  to,  because  he  had  an  interest  in  establishing 
the  latter  and  invalidatbg  the  former  will*  To  this  it  was 
answered,  and  apparently  with  some  weight,  that  he  had  no 
manner  of  interest  in  overturning  the  first  will,  for  whether 
it  were  a  true  or  a  false  one  the  last  was  equally  valid,  if 
sufficient  in  itself:  and  its  sufficiency  could  in  no  event  de- 
pend upon  the  result  of  the  impending  trial,  allowing  all  the 
weight  to  the  verdict  which  it  might  be  supposed  to  have^ 
but  it  must  stand  or  fall  upon  itt  o^vn  ground*   Hie  witness 

was 
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Ch.  XIX.  J  65.  was  however  rejected ;  but  for  what  reason  does  not  appear 
Witncistt.      Perhaps  it  would  be  difficult  to  shew  how  far  even  the  ere* 
dit  of  such  a  witness  was  affected. 
Vide  BuU.  N.  P.      And  if  the  executor  be  a  bare  trustee,  claiming  no  bene- 
^^*  ficial  interest  under  the  will,  I  conceive  that  the  same  rale 

which  governs  in  civil  cases  would  prevail  in  this. 

%  64.  Incompetency  arising  from  interest  in  the  event  of  the  ver. 

Incompetency  a*  diet,  where  it  really  exists,  extends  to  preclude  the  party  front 
*ofThe%^'of7(^'  giving  other  evidence  as  well  as  tfiat  of  negativing  the 
gery.  hand-^vriting,  which  tends  to  prove  the  fact  of  the  forgery. 

Rex  V.  Geo.  Therefore  the  executor  of  a  person,  whose  promissory  note 
f  "d^M*  ^h*^*  ^^^  htttxi  forged,  was  by  Mr.  Baron  Adams  rejected  as  a 
l7Ci7,  Serjt  witness  to  prove  what  the  prisoner  said  to  him  when  he 
Forster's  MS.    tendered  him  the  note  for  paj'ment. 

}  65.  It  being  essential  to  prove  the  identity  or  non-existence  of 

Proof  of  iJenttty  ^^^  person  whose  name  is  charged  to  be  forc:ed,  so  far  as  to 

or  nan  exutence      ,  ,         .       .  i         i         i         •  .  r    ? 

rf person  rchose  shew  that  It  IS  uot  the  hand-wntmg  of  the  same  person 
name  it  forged,  which  it   purports  to   be;    it  has  been  often  in   questioa 

by  whom,  and  in  what  manner,  such  fact  can  be  proved. 
Sponsonby'g  John  Sponsonby  was  indicted  for  forging  an  indorsement 

1784  ? if  ^h'^  ^^  ^^^  name  of  William  Pearce  on  a  bill  of  exchange,  drawn 
374 '  '  by  Richard  Davis  in  favour  of  William  Pearce  on  Crofts* 

and  Co.  for  four  guineas.  The  report  states  that  William 
Pearce,  the  supposed  payee,  was  an  intimate  acquaintance  of 
Davis  the  drawer,  and  had  received  a  letter  of  advice,  sig- 
nifying that  such  a  bill  had  been  remitted  to  him,  and  de- 
siring him  |is  an  act  of  friendship  to  pay  the  produce  to  one 
Coles  in  discharge  of  a  debt  which  Davis  owed  him.  The 
bill  never  having  come  into  Pearce's  hands,  and  he  having 
no  demand  on  Davis  for  the*'amount,  it  was  agreed  that  he 
was  a  competent  witness  to  prove  that  the  indorsement  was 
not  his  hand-writing.  But  it  being  also  necessary  to  shew 
that  he  was  the  identical  William  Pearce  to  whom  the  bill 
was  made  payable ;  and  as  Davis  the  drawer,  whose  testi- 
mony was  considered  as  the  best  evidence  of  the  fact,  v^vls 
not  present  to  attest  it;  the  letter  of  advice  which  Pearce  had 
received  from  him  was  holden  insufficient  for  the  purpose ; 
and  Pearce's  testimony  to  shew  the  hand-writing  to  be  foi  ged 
yrscB  finally  rejected:  for  though  it  might  not  be  his  hand- 
writing. 
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irriting,  yet  it  might  be  the  hand-writing  of  another  Wm.  Ch.XlX.  $65. 
Pearcc  to  whom  the  bill  might  be  payable.  Witnesset. 

Without  considering  any  other  point  of  evidence  which 
occurred  in  this  case,  it  may  be  doubted  whether  the  fact  of 
this  Wm.  Pearce  being  an  intimate  acquaintance  and  corres- 
pondent of  the  drawer,  and  no  evidence  being  given  of  the 
existence  of  any  other  Wm.  Pearce,  to  whom  it  might  be 
supposed  that  the  bill  was  made  payable,  was  not  sufficient 
evidence  of  the  identity  of  the  payee :  and  as  far  as  that  goes  vide  Parr's  case, 
his  testimony  would  rather  press  against  his  interest  than  for  P***^ 
It;  though  it  is  otherwise  as  to  the  falsification  of  the  in- 
dorsement. For  taking  him  to  be  the  Wm.  Pearce  to  whom 
the  bill  was  made  payable,  if  the  indorsement  had  been  genu-  vide  Birt  and 
ine  he  would  have  been  liable  to  an  action  at  the  suit  of  ^^^^''*»  ^•''**ff"" 

C68  01  Olovcr  V. 

Davis;  not  having  applied  the  money  according  to  his  order.  Kershaw, 

It  seems  therefcre  that  he  had  no  manner  of  interest,  but  ^  East's  R.  458. 

rather  the  contrary  in  proving  himself  to  be  the  real  payee; 

but  that  he  had  an  interest  or  rather  a  bias  in  proving  that 

^e  indorsement  was  not  his  hand-writing. 

And  in  a  subsequent  case  in  the  same  book  it  is  reported  parr's  case^OB. 
that  Isaac  Hart,  a  proprietor  of  stock,  whose  person  and  sig-  ^''87,  2  Leach, 
nature  were  assumed  by  the  prisoner  Parr  in  endeavouring  pogt.  tit.  FaUe 
to  receive  the  dividend  due  to  him,  was  examined  as  a  yfitmpertonatingS.  C. 
'  ness  to  prove  his  identity,  by  testifying  the  amount  of  the  point 
stock  he  had  at  the  Bank,  and  that  the  sum  for  which  the 
prisoner  had  obtained  the  dividend  warrant  was  the  exact 
sum  due  to  him  at  the  time.    But  he  was  not  examined  to 
the  falsity  of  the  signature. 

James  Downes  was  tried  upon  several'  charges  of  forging,  Downes's  case, 
and  uttering  a  bill  of  exchange ,  in  the  name  of  Andrew  Lancaster  Sum. 
Helme,  wiUi  intent  to  defraud  one  Anthony;  and  also  ofwjison  j.' 
ferging  and  publishing  an  indorsement  in  the  name  of  John^^S.  Buller  j. 
Sowerby  on  a  bill  of  exchange  purporting  to  have  been  drawn  name  ^^^aring 
by  the  said  A.  Helme,  dated  12th  May  1789,  and  payable  *^  ^/o^^fi*^  o** « 
two  months  after  date  to  the  order  of  the  said  John  Sowerby  M^'t^Hui^ 
forAl4:6;6,  with  the  like  intent.    Some  letters  oiih^^ objection  that 
prisoner's,  written  after  he  was  apprehended,  were   ^ro^'notJaU^JpZ^ 
duced,  from  whence  it  clearly  appeared  that  the  name  of  upon  v>hom  the 

the  drawer  A.  Helme  was  forged.    One  of  these  letters  ^^^;Xi4'^^oV 
directed  to  Andrew  Helme,  the  prisoner's  uncle,  containing  the  name  at  the 
an- application  from  the  prisoner  to  him  to  beg  his  uncle  to^^j^^^^'j;^^ 

acknowledge  evidence  Koho  the 

pritcmermeant  by 
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Ch.  XIX.  $65.  acknowledge  that  it  was  his  signature^  in  order  to  save  him 

WttneMct.      ^^he  prisoner)  from  his  impending  fate,  and  promising  to  save 

the  person  Kuhote  his  uncle'  harmless  from  the  payment*  In  the  same  manner  it 

name  he  forced  appeared  from  the  letters  that  the  John  Sowerby  whose  in- 

as  the  payee  ana  ,  ^  . 

indorser.  dorsement  was  mtended  to  be  counterfeited  by  the  prisoner, 

was  the  son  of  another  person  of  the  same  name  in  Liver- 
pool* Anthony  Bennett  proved  that  the  prisoner  owing  him 
some  money  offered  him  the  bill  in  question^  with  the  in- 
dorsement thereon:  and  that  on  questioning  him,  the  pri- 
soner said  that  the  drawer  Andrew  Helme  was  a  gentleman 
of  credit  at  Liverpool,  and  the  itidorser  a  cheesemonger  therc^ 
who  had  received  the  bill  in  payment  for  cheeses;  and  that 
he  might  depend  on  it,  it  was  a  good  bill.  Whereupon  he 
took  it;  and  afterwards  paid  it  away,  and  fourteen  days 
after  it  became  due  it  was  returned  to  him  as  good  for  no- 
thing. John  Sowerby  the  father  was  then  called^  who 
swore  that  the  indorsement  was  not  his  hand-writing:  that 
he  had  lived  36  years  in  Liverpool,  and  knew  no  other 
person  of  the  same  name  there,  either  a  cheesemonger  or 
otherwise,  except  his  son,  who  had  left  him  about  four 
months  before,  and  afterwards  carried  on  the  same  business 
of  a  cheesemonger  in  Dean-street.  That  his  son  had  isuled, 
and  was  lately  gone  to  Jamaica.  That  the  indorsement  was 
not  at  all  like  his  son's  hand-writing,  and  he  did  not  believe 
it  to  be  his.  That  the  prisoner  and  his  son  were  acquaint- 
ed) and  the  prisoner  had  bought  corks  of  him*  Another 
witness  also  proved  that  the  indorsement  was  not  like  the 
hand-writing  of  the  son,  and  he  did  not  believe  it  to  be 
his. 

It  was  objected  on  the  part  of  the  prisoner  that  A*  Helme 
the  drawer  of  the  bill  had  not  been  called  to  prove  what 
John  Sowerby  it  was  in  whose  favour  the  bill  was  drawn^ 
as  he  best  knew  that  fact,  and  therefore  that  his  was  the 
best  evidence,  and  such  as  the  law  requires.  The  evidence 
given  was  however  left  to  the  jury  by  Mr.  Justice  Wilson, 
and  the  prisoner  was  ^thereupon  found  guilty*  But  judg- 
ment was  respited  to  take  the  opinion  of  the  Judges  on  the 
objection  taken*  In  Michaelmas  term  1789  all  the  Judges 
held  the  conviction  proper;  and  the  following  reasons  were 
(Buller  J.)  assigned  by  the  learned  Judge  by  whom  sentence  was  after- 
wards passed*  ^^  The  objection  supposed  that  there  was  a 

genuine 
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genuine  drawer  of  the  bill,  who  it  was  insisted  ought  to  have  Ch.  XIX.  jfis. 
been  called  as  a  witness  to  prove  what  John  Sowerby  it  was  Witnetses. 
in  whose  favour  the  bill  was  drawn.  But  to  this  there  were 
two  answers.  First,  it  was  apparent  that  the  name  of  the 
drawer  as  well  as  that  of  the  indorser  was  forged  by  the  pri- 
soner, for  he  acknowledged  as  much  in  the  letter  under  his 
own  hand  to  his  uncle  A.  Helme  the  supposed  drawer. 
And  if  no  real  drawer  existed,  and  the  objection  were 
allowed,  it  would  be  to  excuse  one  forgery  because  another 
had  been  committed.  But  2dly,  the  prisoner  himself  had 
ascertained  who  was  intended  by  the  John  Sowerby  whose 
indorsement  was  forged;  for  when  he  negotiated  the  bill  he 
represented  him  to  be  a  cheesemonger  at  Liverpool;  and  by 
another  letter  of  the  prisoner's  it  was  clear  that  he  meant 
Sowerby  the  son  i  for  therein  he  requested  his  uncle  to  go 
to  Sowerby's  mother,  and  desire  her  to  say  nothing  about  it, 
whether  he  had  anv  concern  or  not,  or  whether  he  indorsed 
it  or  not.  Then  it  being  proved  tliat  the  indorsement  was 
not  the  hand-writing  of  Sowerby  the  son,  the  evidence  of 
the  forgery  was  full  and  complete,  and  the  conviction  right." 

But   if  the  party  whose  hand-writing  is  forged  have  no        $  66. 
interest  in  invalidating  the  instrument  in  question,  there  is  Compettncy  tf 
no  doubt  but  that  he  is  a  competent  witness:  and  some  cases  A^|,^";.^y„/,> 
appear  to  go  the  length  of  establishing,  that  being  the  h&%xS°^S^  vjhere  he 
he  is  the  only  witness,  if  living,  to  prove  the  forgery:  but  ^  ^  interest. 
that  is  not  confirmed  by  the  current  of  authorities  to  such 
an  extent;  though  the  testimony  of  such  an  one,  when  dis- 
interested, must  doubdess  be  the  most  satisfactory  of  any  on 
the  question  of  his  own  hand-^vriting. 

On  an  indictment  against  Thomas  Usher  for    for^ng  an  Usher's  case, 
acceptance  to  a  bill  of  exchange,  purporting  to  be  drawn  on^-  ®'  ^^^^»  ^^' 
Antfiony  Merry,  a  merchant  in  London,  by  Thomas  Quilty  c  J.  Smythe  B. 
and  Co.  at  Malaga,  and  to  be  accepted  by  Mr.  Meny,  payable  ^^  Wilmot  J. 
at  Sir  Charles  Asgill's  and  Co.     The  prisoner  was  proved OM^who'paid a 
to  have  received  the  money  for  the  bill  at  the  house  of  Asgillfifg^^  ^'^^  on  ac- 
and   Co.,  who  then  believing  it  to  be  genuine  had  charged ^^^^p^.^^'^^" 
Mr.  Meny ^s  account    with  the   payment;  but  being  'aSttr- aiid debited  AU 
wards  fuUy  persuaded  that  it  was  a  forger)^  they  had  given  ^^';^;^^.^ 
Mr.  Merr}''s  account  credit  for  the  same  sum.    Mr.  Merry  a/tenoards  taiit- 

himself-^^''/'^^^- 
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Ch.  XIX.  $66.  himself  was  called  to  prove  the  acceptance  in  his  name  to 
Witncsut.  Ije  forged,  which  was  objected  to  on  behalf  of  the  fnisoner 
lery^  and  hming  widiout  a  release  from  Asgill  and  Co.  The  Court  however 
credited  the  ac-  admitted  his  testimony,  on  the  g^und  that  having  been 
4avie  gum,  there-  allowed  the  money  in  account  with  Asgill's  house,  with  a 
by  rendered  the  knowledge  of  all  the  circumstances,  there  could  be  no  de^ 
"^ZlttZ^^o  mand  upon  him  for  the  amount  whether  the  prisoner  were 
prove  the  accept-  convicted  or  acquitted,  and  therefore  he  was  not  interested 

once  a  forgery  ^ 

viithout  a  releate  »n  the  event. 

to  him.  So  in  Testicle's    case   before   mentioned,  the   person    in 

Tcstick  s  cftsp 

1774,ante,9.36.  whose  name  the  receipt  was  forged,  having  been  paid  the 
12  Mod.  33a  money  by  the  debtor  in  fraud  of  whom  the  forgery  was 
Wells's  case,  at  committed,  was  admitted  as  a  witness* 

Oxford,  Bull.  Again,  where  one  was  indicted  for  forging  a  receipt,  and 
and  vide  Lord  ^^  person  whose  name  was  forged  had  before  recovered 
C.  J.  Treby's  the  money  from  the  prisoner,  he  was  admitted  as  a  witness 
Dean's  case,  £.^7  Lord  C.  J.  Willes  to  prove  the  forgery, 

8W.  3.  12Vin. 

^'  X  gy^  In  the  case  of  Captain  Smith,  who  was  tried  for  uttering 

Captain  Smith's  a  forged  receipt  of  one  George  Maughan  a  butcher,  at  the 
ease,  O.  B.  16th  island  of  Grenada,  upon  a  bill  for  butcher's  meat  supplied 
2MS.Siiin.503.  to  the  ship  of  which  the  prisoner  was  captain;  the  charge 
One  vsho^eymch'  ^^A  for  altering  the  figures  in  the  quantity  of  meat,  and  in 
7he*puTpaseof  ^he  sums  they  amounted  to,  with  intent  to  chai^  one 
imposing  on  a  Trinder,  the  owner  of  the  ship,  with  larger  disbursements 
^%^}!omJie^hadno  than  tlie  captain  had  really  laid  out.  And  to  prove  that 
dealing,  and  to  these  alterations  were  forgeries,  and  not  the  hand-writing 
nofTC»r^"re-'"°f  Maughan,  one  Greenwood  his  partner  was  produced, 
4po7wb!e,  M  the  as  One  who  was  acquainted  with  Maughan's  hand.  Sir 
Pc^'thef^gj^  Fletcher  Norton,  for  the  prisoner,  objected,  that  Maughan 
of  his  ovjn  hand-  himself  ought  to  be  produced,  or  some  reason  given  why  he 
'anting.  could  not.     The  prosecutor  alleged  that  he  was  dead,   but 

on  the  single  hearsay  of  Greenwood,  who  left  him  alive 
about  two  years  and  a  half  before.  Gould  and  Yates  Jus- 
tices were  of  opinion  that  such  evidence  was  no  sufficient 
proof  of  Maughan's  death ;  and  that  without  that  proof  no 
evidence  but  his  could  in  this  case  be  admitted  of  the  forger\': 
for  Maughan's  testimony  would  certainly  be  the  best,  as  he 
could  say  positively  whether  the  hand-writing  were  his  or 
not;  but  Greenwood  could  only  speak  from  opinion:  and 
it  was  an  established  rule,  that  in  all  cases  the  best  evidence 
be  given  whicli  the  case  will  admit  of,  and   less  than   that 

was 
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was  never  to  be  received,  if  it  appeared  that  a  better  might  Ch,  XIX.  $67. 
have  been  had.  And  in  this  case  there  was  not  the  same  Wimette*. 
reason  for  not  producing  Maughan  which  commonly  oc- 
curred in  prosecutions  for  forgeries,  which  were  generally 
by  the  party  himself  whose  hand  was  forged,  and  were 
pointed  at  an  intention  to  defraud  that  party:  and  in  those 
cases  there  was  certainly  no  necessity  that  the  person  whose 
hand-writing  was  forged  should  himself  appear  to  prove  the 
forgery;  but  the  fact  might  be  proved  by  others  who  were 
acquainted  with  his  hand.  That  the  reason  was,  because 
in  such  prosecutions  the  party  himself,  whose  hand-writing 
was  forged,  would  be  no  competent  witness,  being  inte- 
rested in  the  question :  and  therefore  the  testimony  of  those 
who  were  acquainted  with  his  hand  was  really  the  best  evi- 
dence which  the  case  would  admit  of.  As,  therefore,  the 
party  himself  could  not  be  examined  if  he  were  present,  it 
was  a  sufficient  reason  for  not  producing  him  at  all  on  the 
part  of  the  prosecution.  But  in  the  present  case  Maughan 
had  no  degree  of  interest  at  stake:  whatever  was  the  true 
amount  of  the  bill  he  had  been  paid  it,  and  had  no  demand 
at  all  subsisting.  The  question  was  only  between  the  pri- 
soner and  Trinder;  whether  the  prisoner  had  over  charged 
his  disbursements,  and  had  produced  false  vouchers  in  his  - 
accounts  with  Trinder:  and  upon  such  a  question  Maughan 
might  certainly  have  been  a  competent  witness,  and  he 
certainly  could  give  the  best  and  most  satisfactory  evidence, 
whether  the  alterations  in  his  bill  were  corrections  of  his 
own,  or  were  forged  by  some  other  hand.  Accordingly  the 
^  evidence  of  Greenwood  was  rejected,  and  the  prisoner  was 
acquitted. 

In  Coogan's  case,  Gibson,  the  supposed  testator,  proved  ^^*]^'!^^*'^> 
the  will  to  be  a  forgery.     So  it  was  ia  Stirling's  case,  where  ms.  Buller  J. 
Mrs.  Shuter  appeared  in  court,  and  gave  evidence  of  the  *"*®»  ■•  ^* 
forgery.  s.  C.) 

Stirling's  case^  O.  B.  1773,  ante,  8.  43.  and  Murphy's  case.  ibid. 

Newland  was  indicted  for  forging  a  bank  note,  signed        $  68. 
«  Wm.  Lander.     For  the  Govr.  and  Company  of  the  Bank  S'^^T  ^^''?I''iI" 

-.  1  M    X        1  1  .  r    1  Newland,  O.  B. 

<^  of  England.      Lander,  who  was  a  cashier  of  the  Bank,  Feb.  1784, 
properly  authorised  to  subscribe  such  notes  with  his  own  ^  L^ach,  350. 
name,  for  the  governor  and  company,  and  who  had  given 
security  to  them  for  the  faithful  performance  of  this  duty, 

.6  M  was 
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Ch.  XIX.  $68.  was  called  as  a  witness  to  prove  the  forgery  of  the  bank  note, 
Witnetta.      and  that  the  name  "  JF)?i.  Lander^^  subscribed  thereto  vas 


The  cashier  of  not  his  hand-writing.  His  competency  was  objected  to, 
the  Bank  wAc     yxpovL  the  interest  which  he  was  alleeed  to  have  in  the  event 

signs  notes  for        i.  -  r  •  •  i    .  l    u    i   •      j 

the  Gmyernor  and  ot  the  prosecution:  for  upon  a  supposition  that  he  had  signed 
Company,  is  a  ^j^g  ,jQte,  Without  carrvinR  it  to  the  account  of  tlie  Bank, 
nesstoprcroe  hi*  he  woukl  be  liable  as  well  to  a  cnmmal  prosecution  tortnc 
hamUvmtmg  a    fraud,  as  to  a  civil  action  on  his  security  bonds,  &c.   To 

this  it  was  answered  on  the  part  of  the  prosecution,  that  the 
witness  had  no  direct  interest  in  the  question:  for  whether 
the  note  were  genuine  or  not,  he  could  nev^r  be  responsible 
for  the  payment  of  it.  That  the  very  objection  was  founded 
upon  the  presumption  of  a  breach  of  trust,  which  could  not 
be  entertained  upon  any  legal  principle ;  and  therefore  an 
interest  could  not  be  inferred  from  such  a  presumption. 
Mr.  Baron  Perron  and  Mr.  Serjeant  Adair,  Recorder, ad- 
mitted the  witness,  upon  the  ground  that  he  was  in  no  event 
responsible  for  the  payment  of  the  note  in  question.  They 
said  that  the  interest  must  be  apparent  upon  the  face  of  the 
instrument  itself,  or  arise  immediately  from  the  nature  of 
the  transaction,  or  from  the  acknowledgment  of  the  party 
himself.  That  in  the  present  case,  unless  criminality  were 
presumed,  no  interest  could  be  infened,  and  such  a  prfr 
sumption  was  repugnant  to  law. 
Iiu^hcs's  case,  But  in  Hughes'  case,  on  a  similar  prosecution,  Le  Blanc  J. 
Exeter  Sp.  Ass.  held  that  the  hand-writinc  of  the  cashier  of  the  Bank  migb 

be  disproved  by  any  other  person  who  was  acquainted  witii 
M*Gmrc's  case,  his  hand-writing.  And  in  the  case  of  Dennis  M^Guirc,a 
l.ancastc  r  Sp.    conviction  for  forffinc:  a  bank  note  was  established  on  refe- 

Ass  1801  o     o  •     i        fi 

cor.  Chambrej.'"^''^^^  ^^  ^^  Jtidges,  without  the  aid  of  the  cashiers  tesD- 
MS.  Jud.  mony  to   disprove  his  hand-writing,  the  forgery  of  whicb 

was  established  by  other  evidence,  which  shewed  that  tw 
instrument  was  false  in  all  its.  parts,  in  the  t^ture  of  the 
paper,  the  water  mark,  the  engraving,  the  ink,  and  the 
written  date  Of  the  year,  which  was  1798,  though  the 
printed  date  under  the  Britannia  was  1799;  being  altog^ 
ther  proved  to  be  such  as  the  Bank  never  made  or  issued. 

§  69.  But  whatever  might  have  been  the  interest  of  the  ^ 

JhJccuciP'c.       in  the  transaction  at  first,  there  is  no  doubt  but  if«hcK 

divested  of  such  interest  by  release,  payment,  or  otherw^ 


W"* 
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at  the  time  he  is  ready  to  be  sworn,  it  is  no  objection  to  Ch.  XIX.  §69. 
his  competency,   whatever  it  may  be,  imder  certain  circum-      Witnesses. 
stances  to  his  credit.    Therefore  a  release  from  the  holder  Akchurst'a 
of  a  promissory  note  to  the  supposed  drawer,  in  whose  name  ^^*^»  Sussex 
it  was  forged,  there  being  no  other  name  on  the  note  to  1776,  cor.  Ld. 
whom  the  drawer  could  be  liable,   made  him  a  competent  Mansfield  c.  j. 
witness  to  prove  the  forgery  of  his  hand-writing  upon  an  ' 

indictment  against  the  prisoner,   who  had  passed  it   off  to 
such  holder  without  any  indorsement.    In   Dr.  Dodd^s  case,  Dr.Dodd*scasc, 
the  Eaii  of  Chesterfield,  the  supposed  obligor  of  the  forged  f'l^'ach^  187^^^' 
bond,  was  admitted  to  disprove  his  signature,  on  producing 
a  release  from  Fletcher,  die  supposed  obligee. 

X.  Judgment  and  its  Consequences.  $  70. 

In  a  variety  of  instances,  the  forgerj-  of  particular  instru- 
ments has  been  made  felony  by  staty.te,  for  the  most  part 
exduding  the  benefit   of  clergy;  these  have  been  severally 
mentioned  mider  their  appropriate  heads.    In  all  other  cases 
the  offence  must  be  taken  at  this  day  to  rest  in  misdemeanor, 
punishable  at  common  law  by  fine,  imprisonment,  and  such  Vide  ante,  s.  1. 
other  corporal  puiushment  as  the  Court  in  their  discretion  ^  ^^^'^'  *^"-  ^^- 
shall  award;  and  by  statute  also  with  certain  punishments  4 Blac.Com.24r. 
of  the  same  kind  in  particular  instances,  which  have  also  ^  ^*^*  ^^^'  ^^' 
been  pointed  out. 

One  of  the  consequences  of  any  judgment  for  this  of-  5  Com.  Dig^. 
fence  is  an  incapacity  to  be  a  witness,  until  restored  to  ^^3"^^^^^' 
competency  by  the  king's  pardon,  under  the  great  seal,  &c.  Co.  Lit.  6.  b. 

Also  by  Stat.  12  Geo.  1.  c*29.  in  case  persons  convicted  12  Geo.  l.  c.  29. 
of  forRery    shall  afterwards  practise  as  attomies,  solicitors.  ^^^^**  ^• 

,^  ,,  .  ..,  ^  practi9ing  after 

or  law  agents,  the  Court  where  the  suit  or  action  is  brought  conviction  for 
shall,   on   complaint,  examine   the   matter  summarily,   and-^^^^''-^  '"^ 
cause  the  offender  to  be  transported  for  seven  years. 


1004 


CHAP.  XX. 
FALSELY  PERSONATING  ANOTHER. 


3ESS 


Assimilated  to  Forgery.  §  1. 

!•  Falsely  personating  the  Proprietors  of  Stock  classed  with 
Forgery,  and  made  a  capital  Felony  by  Statute,  ift. 

What  an  Endeavour  to  receive  the  Money  of  Stock- 
holders by  false  personating,  under  the  several  Sta> 
tutes.  -  -  -  -  §  2. 

The  real  Proprietor  a  Witness  to  prove  his  holding  the 
Stock,  ib* 

2.  Personating  Seamen^  &c.  and  Otit- Pensioners  of  Green- 

rvich  Hospital^  made  capital  Felonies  by  Statutes.    $  3. 
Such  personating  must  be  in  order  to  receive  Wages, 

&c«  due,  or  supposed  to  due.  ib. 
It  must  be  a  personating  of  an  existing  Person  entitled, 

or  who  prima  facie  might  be  entided  to  such  Wages, 

&c.  -  -  -  -  $4. 

3.  Acknowledging  any  Fine^  Recovery^  Deed  enrolled^  Sta- 

tute^  Recog?iizance^  Bail,,  or  Judgment  in  another''^ 

iVczm^,  without  his  Assent,  Felony  by  Stat.  21  Jac.  1. 

c.  26.  -  -  -  -  §  5. 

Extended  to  bail  before  Commissioners  or  Justices  of 

Assize  by  Stat.  4  &  5  W.  &  M.  c.  4.  ib. 
Construction  thereof,  ib. 

4.  In  all  other  Cases,  though  done  for  fraudulent   Pur- 

pose, not  more  than  3Iisdenieanor  at  common  Laxv^ 
grounded  on  Conspiracj'  and  Cheating,  or  under 
Circumstances  affecting  the  Public.  •  -  §  6- 


§  1,  Fahely  personating  anot/ier. 

Fahcly  pertonat'^^'V^l^l^   ofFence,   committed   for  the  purpose  of  cheating 
^pub^ic^?(Kh^  another,  by  imposing   on  him  a  false  name  or  charac- 

ciatsed'i^ithfor-tQrt   for  the   purpose  either  of  gaining  a  new  credit  or  pre- 
^'"'■''  venting 
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venting  detection,  is  in  its  nature  nearly  allied  to  forgery,  Ch.  XX.  $  1. 
with  which  it  is  usually  accompanied,  to  give  it  efficacy,  p-,-^  ante,  tit. 
They  have  been  aecopdinirly  classed  together  by  the  legisla-  ^<»vr»7»  P-  853. 

\  .  .  i_-  I.   1.  L  1       J  and  s.  46  to  SO. 

ture  m  various  mstances,  which  have  been  already  men- inclusive. 
tioned,  ^ith  respect  to  personating  the  proprietors  of  go-  Ante,  tit  For- 
vemment  stocks,  or  the  stocks  of  the  different  public  com-^*^' 
paniefi;  all  which  are  made  capital  felonies.    By  referring  Ft«fe  8  Oeo.  1. 
to  the  terms  of  the  stats.  8  Geo.  1.  c.  22.  s.  1.     31  Geo.  2.  f  •  ^-  ^^'  ^"^*^^. 

_  ^  ^  ,       ,  .tit.  Forgery,  s.  9. 

€.  22.  8.  77.  the  4  Geo.  3.  c.  25.  s.  15.  and  other  acts,  it  p.  867. 
will  be  seen  that  tlie  actual  completion  of  the  fraud  by  the 
transfer  of  the  stock,  or  the  receipt  of  the  dividends,  is  not 
necessary  to  constitute  the  offence.  It  is  sufficient  if  the 
offender  "  falsely  and  deceitfully  personate  any  true  and 
*^  real  proprietors  of  the  said  shares  in  stock  annuities  and 
"  dividends  (a),  or  any  of  them,  or  any  part  thereof,  and 
"  thereby  transferring^  or  endeavouring  to  transfer^  the  stock, 
"  or  receivings  or  endeavouring  to  receive  the  money  of  such 
"  true  and  lawful  proprietor,  as  if  such  offender  were  the 
"  true  and  lawful  owner  thereof,"  &c.:  in  which  case 
every  offender  is  by  the  several  acts  made  guilty  of  felony 
without  benefit  of  clergy. 

As  to  what  amounts  to  an  endeavour  to  receive,  &c.  by         $  2. 
false  personating  under  these  acts.  Z^^^r^' 

Francis  Parr  was  indicted  on  the  stat.  31  Geo.  2.  c.  22.  ceiw,  ^c,  by 
s.  77.  for  personating  Isaac    Hart,  the  real  proprietor  of-^^^^^^'''''^' 
3900^  capital  stock  in  the  3  per  cent,  consol.  ann«,  and  O.  B.  1787, 
thereby  endeavouring  to  receive  58/.  10^.,  half  a  year's  divi- 5^^^^^^^^^^'^ 
dend  on  the  said  stock,  being  the  money  of  the  said  I.  H.     S.  C.) 

The  case  in  proof  was,  that  the  prisoner  had  applied  to  ^^^'!^^lmln 
the  clerk,  whose  business  it  was  to  issue  the  dividend  war-  the  name  of  a 
rants  upon  that  stock,  in  the  name  of  Isaac  Hart,  for  a  war- '^''^^5^^'''?''* 

»^  '       ,    ,  '  an  endeavourtng 

rant  for  half  a  year's  dividend.    The  words  used  by  i3[ittoreceiH>ethemo- 

prisoner  were,  "Isaac  Hart  jf.  3900;"    and  he  ^^S^^^  ^^''^i^r^'^^tfui^la 
book  "  Isaac  Hart."  Being  asked  of  what  place,  he  said  oistat.  31  Geo.  2. 
Windsor;  which  agreeing  with  the  description  in  the  ^^^'t^^^'t'tHj  .*« 
a  warrant  was  made  out  for  58/.    10^.,  to  which  he  a^in  voere  apprehended 
signed  ^  Isaac  Hart'^  and  which  was  then  delivered   to  ^^^^  ^""^  '"■ 

°  '  keii  any  subsequent 

,  •  *  step  tcyivarcU  ob- 

(a)  This  bv  stat.  31  Geo.  2.  c.  22.  s.  77-  extends  as  well  to  stocks  and  taining  the  actual 
funds  thereaner  to  be  established  bytatitjiority  of  pnTliaTuent,  as  to  \hosQ  payment  of  the 
tlien  estabKshed.  '  inoney  made  pay- 

him,  ^^le  thereby  at 
'  V:c  pay-ojjice' 
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Ch.  XX.  $  2.  him,  and  entitled  the  bearer  to  receive  that  sum  at  the  pay- 
Stockholdcn.    office.    He  was  apprehended  some  minutes  after,  without 
its  appearing  that  he  had  made  any  application  at  the  pay- 
office,  or  had  even  gone  towards  it,  or  taken  any  step  wha^ 
ever  after  receiving  the  dividend  warrant  towards  obtauning 
the  actual  payment  of  the  money  made  payable   thereby; 
which  itw^as  objected  by  the  prisoner's  counsel  was  necessary 
to  the  completion  of  the  offence.     The  jury  found   him 
guilt}^,  subject  to  the  opinion  of  the  Judges  on  the  question, 
whether  these  circumstances  amounted  to  an  erukaoour  to 
receive  the  money  of  I.  H.  within  the  true  intent  and  mean- 
ing of  the  act?    And  in  Hilary  term   178/  all  the  Judges 
held  the  conviction  right. 
Vide  2  Leach,        Mr.  Justice   Gould,  in  delivering  their  opinion  at  the 
^^'  O.  B.  in  February  1787,  observed  that  the  very  object  of  the 

Legislature  was  to  prevent  the  completion  of  the  mischief,  if 
possible,  by  prohibiting  even  the  endeavour  to  obtain  the 
property  of  others  in  the  funds.  That  the  very  statement  of 
the  facts  shewed  that  the  prisoner,  by  personating  the  pro- 
prietor  and  by  obtaining  and  indorsing  the  warrant  as  such, 
^  thereby  made  an  endeavour',  as  far  as  it  went,  towards  re- 

ceiving the  dividend. 
Witness.  In  that  case  it  is  to  be  remarked,  that  Isaac  Hart  the  pro- 

p.'997^  ^^^^^'  prietor  was  examined  as  a  witness  to  prove  the  identity  of 

the  person  intended  to  be  defrauded. 

§  3,  It  has  also  been  shewn  that  "  whosoever  willingly  and 

Personating  sea-  "  knowingly  shall  personate  or  falsely  assume  the  name  or 
A^e^h  19  "  character  of,  or  procure  any  other  to  personate  or  falsefy 
s.  25.  31  G.  2.    '^  to  assume  the  name  or  character  of  any  officer,  seaman,  or 

^^  other  person  entitled  or  supposed  to  be  entitled  to  any 
"  wages,  pay,  or  other  allowance  of  money  or  prize  money, 
**  for  service  done  on  board  of  any  of  the  King's  ships  or 
"  vessels,  or  the  executor,  or  administrator,  wifei  relation, 
"  or  creditor,  of  any  such  officer  or  seaman,  or  other  per- 
''  son,  in  order  to  receive  any  wages,  pay,  or  other  allow- 
"  ance  of  money,  or  prize  money,  due,  or  supposed  to  be 
**  due  or  payable^  for  or  on  account  of  the  services  of  any 
"  such  officer,  or  seaman,  or  other  pemon,  as  aforesaid; 
"  shall  (on  conviction)  be  deemed  guilty  of  felony  without 

^'  benefit 


c  10.  8.  24. 
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^  benefit  of  clergy,"  by  stat.  31  Geo.  2.  c.  10.  s.  5J4.  and  Ch.  XX.  $  3. 
other  acts.     In  addition  to  which,  Seamen  and  ma^ 

By  Stat.  3  6eo.  3.  c.  16.  s.  6.  "  Whosoever  willingly  anH      ^"^*' 
"  knowingly  shall  personate,  or  falsely  assume  the  name  or  Out-penshn^  of 
"  character  of,  or  procure  any  other  to  personate,  or  falsely  fntai, 
"  to  assume  the  name  and  character  of,  any  person  entided,  ^  G^®-  3*  <^-  ^^• 
<<  or  supposed  to  be  entided,  as  an  out-pensioner,  to   any 
"  out-pension  or  allowance  of  money  from  the  commission- 
"  ers  or  governors  of  Greenwich  Hospital,  in  order  to  re- 
"  ceive  the  money  due  or  supposed  to  be  due  on  such  out- 
**  pension,  every  such  person  so  offending,  and  being  lawfully 
**  convicted  of  any  such  offence,  shall  be  deemed  guilty  of 
"  felony  without  benefit  of  clergy." 

By  the  words  of  the  several  statutes  last  above  referred         J  4. 
to,  the  false  personating  must  be  done  in  order  to  receive  the  The  false  per- 
xvages^  &c.  of  some  seaman,  &c.  entitled  or  supposed  to  be en^ 'hord^ to^recei'K 
titled  thereto :  there  must  therefore  be  some  evidence  to  shew  the  toaget,  life. 
that  there  was  such  a  person    of  the  name  and  character  ^^^^^^f''"**''^ 
assumed,  who  was  either  entitled,  or  might  prima  facie  at 
least  be  supposed  to  be  entitled  to  receive  on  board  such  a 
ship  the  wages,  &c.  attempted  to  be  acquired.  ^ 

Charles    Brown  was    indicted  on   the    stat.  31    Geo.  2.  Brown's  case, 
c.  10.  for  that  he  willingly,  knowingly,  and  feloniously  per- ^J'g^'^j'g^^^^^  ^P- 
sonated  and  falsely  assumed  the  name  and  character  of  Wm.  MS.  Jud. ' 
Wheeler,  a  person  supposed  to  be  entided  to  certain  prize-  The  pertonatws 

-         -^    .        J  .  I  .  *         .    ''*«*'  ^  (if  some 

money  for  service  done  on  board  his  majesty  »  ship  Ttv^^i"  existing  person 
chore,  in  order  to  receive  certain  prize-money,  supposed  to  ^3^!!^?^  ^^^ 
be  due  and  payable  for  and  on  account  of  the  ser\nces  of  the  might  be  entitled 
said  William  as  aforesaid,  against  the  statute,  &c.  A  second '^''^/"'^A^?^"     • 

1  .  r  X      '       \       r  ges,(jrc.  therefore 

count   charged  that   the   pnsoner   feloniously   forged   ^cnd  it  not  appearing 
counterfeited,  and  procured  to  be  forced  and  counterfeited,  ^^^'^f  ^^*  ^-^ 

*  .  .  °  ,       .       o        ^  such  seam^an  on 

a  certain  paper-wntmg,  purporting  to  be  an  authority  from  hoard  a  certain 
one  William  Wheeler,  a  person  supposed  to  be  entitled  to  *^'^  *"  ^^^  ^''^; 

^.  .  ujrL-iL-T.  •!_  racter  assumed, 

certain  prize-money  on  board  of  the  said  ship  Terpsichore,  a  conmction  on 
in  order  to  receive  such  prize-money,  supposed  to  be  due  to  ^^^  ''^'*  '*""  ^^' 

''  *       *  ^  acji  vjrong, 

the  said  William  Wheeler  as  aforesaid ;  which  said  forged 
and  counterfeited  paper-virriting  is  as  follows;  viz.  "  I  do 
«  hereby  authorise  all  whom  it  may  concern  to  pay  to  the 
"  order  of  Mr.  J.  Jacob,  No.  2.  St.  George-square,  Portsea, 
"  navy  agent,  the  prize-money  due  to  me  as  a  marine  on 

"  board  • 
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Ch.  XX.  $  4.  <<  board   his  majesty's  ship   Terpsichore,   for   the  capture. 
Seamen  and  ma- iL  of  all  prizes  between  26th  Nov,   1793  till   13th  Au^;iist 
rtnes,    c.      ^^  17-98;  dated  10th  January  1800;  for  which  this  shall  be 


^^  a  sufficient  warrant.  his 

^  Wm.  X   Wheeler, 
mark.'' 
against  the  statute,  &c«     A  third  count  was  for  knowin^y 
uttering  the  same,   with  intent   to  defraud  Judah  Jacob; 
against  the  statute,  &c. 

It  appeared  in  evidence  that  on  the  10th  of  January  1800 
the  prisoner  came  to  Judah  Jacob's  house,  who  was  a  navy- 
agent  at  Portsea,  and  told  his  wife  that  his  name  was 
William  Wheeler,  and  that  he  was  entitled  to  prize  from 
the  Terpsichore.  He  produced  a  certificate  to  that  eflect, 
from  which  she  filled  up  an  order  in  the  usual  form,  and 
gave  it  to  him  to  take  to  the  dock-yard  to  sign.  He  accor- 
dingly took  it  away,  and  afterwards  brought  it  back,  (being 
the  order  set  forth  in  the  second  count),  saying  it  had  been 
signed  by  him,  and  a  gendeman  in  the  dock*yard  had  wit- 
nessed it;  and  pleading  distress,  he  received  from  her  Ss, 
in  advance.  The  certificate  produced  by  the  prisoner  "was 
•  proved  to  have  been  signed  by  the  proper  officer,  but  he  did 

not  know  the  prisoner's  person  at  the  trial.  It  appeared 
afterwards  that  his  name  was  Brown.  Being  convicted  on 
the  two  first  counts,  it  was  objected,  first,  that  there  was 
no  evidence  that  William  Wheeler  ever  served  on  board  the 
Terpsichore  in  any  capacity,  or  indeed  that  any  such  person 
existed.  Secondly,  that  the  personating  intended  by  the 
statute  was  a  personating  in  order  to  the  party's  personally 
receiving  the  money  of  those  who  had  authority  to  issue  it, 

(^Vide  9  Geo.  3.  ^^^  ^^^  ^^  ^^  ^^^  ^^^  ^^  assumption  of  the  character  m  the 
c.  30. 8.  6.)        act  of  forging  an  authority  for  another  to  receive  it,  with 

intent  to  cheat  such  third  person.  Thirdly,  th^t  there  was 
an  omission  in  the  second  count  of  the  word  witness,  under 
which  the  attesting  witness's  name  was  to  have  been  written, 
which  word  was  in  the  paper  signed  by  the  prisoner.  The 
Judges  on  conference  in  Easter  term  1800  held  that  the  con- 
viction was  wrong ;  there  being  no  evidence  that  there  was 
any  such  person  as  Wm.  Wheeler  who  either  was  entitled 
or  at  least  prima  facie  entitled  to  prize«money,  as  a  seaman 
on  board  the  Terpsichore. 

A  similar 


Pake  Personating.  1009 

A  similar  case  of  one  Charles  M^Annelly  was  submitted  Ch.  XX.  $4- 
to  the  consideration  of  the  Judges  at  the  same  time,  and  re-  •^'ec/wten  and  ma- 
ceived  a  like  determinaton.  ' 


By  Stat.  21  Jac,  !•  c.  26.  s.  2.    *'  All  and  every  person         §  5. 
"  and  persons  who  shall  acknowledge  or  procure  to  be  ac-  ^c^'^J^^i'ff 
Inowledged  any  fine,  recovery,  deed  enrolled,  statute,  re-  e^^c  /«  another 
"  cognizance,  bail,  or  judgment,  in  the  name  or  names  oi  "^^'* 
'^  any  other  person  or  persons  not  privy  or  consenting  to  the 
"  same ;  and  being  thereof  lawfully  convicted  or  attainted, 
"  shall  be    adjudged    felons,   without  benefit  of  clerg\^;" 
(saving  corruption  of  blood  and  loss  of  dower).     Sect.  3. 
provides  that  the  act  "  shall  not  extend  to  any  judgment 
"  acknowledged  by  any  attorney  of  record  for  any  person 
"  against  whom  any  such  judgment  shall  be  given.'* 

This  act  extended  only  to  proceedings  in  the  courts  them- 4  Blac.Com. 128. 
selves:  and  therefore  by  stat.  4  W.  &  M.  c.  4.  s.  1.  the  ^  ^^- ^  ^- *^- ^• 
Chief  Justices  of  B.  R.  and  C.  B.,  and  the  Chief  Baron, 
may  respectively,  together  with  one  other  Judge  of  their  re- 
spective courts,  appoint  commissioners  (other  than  common 
attomies  and  solicitors)  in  every  shire  and  county  within 
England,  Wales,  &c.  to  take  recognizances  of  special  bail  or  , 

bail  pieces  in  actions  and  suits  depending  in  their  several 
courts.  And  by  s.  3.  any  Judge  of  assize  in  his  circuit  is 
empowered  to  take  such  recognizances.  Then  by  s.  4. 
"  any  person  or  persons,  who  shall,  before  any  person  or 
"  persons  empowered  by  virtue  of  this  act  as  aforesaid  to 
"  take  bail  or  bails,  represent  or  personate  any  other  person  i 
**  or  persons,  whereby  the  person  or  persons  so  represented 
**  and  personated  may  be  liable  to  the  payment  of  any  sum' 
"  of  money  for  debt  or  damages  to  be  recovered  in  the 
"  same  suit  or  action  wherein  such"  person  or  persons  arc 
"  represented  and  personated,  as  if  they  had  really  acknow- 
*'  ledged  and  entered  into  the  same;  being  lawfully  con- 
*^  victed  thereof,  shall  be  adjudged  felons,  and  suffer,  &c. 
"  as  felons,"  &c. 

Under  the  act  of  King  James,  it  has  been  holden  that  the  i  Hswk.  ch.  45. 
bare  personating  of  bail  before  a  Judge  at  chambers,  or  the  *•  ^^• 

acknowledging  thereof  in  another  name,  is  no  felony  unless  Tin»berly*s 

6  N  the  case,  2  Sid.  90 
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Ch.  XX.  i  5.   the  bail  be  filed ;  but  only  a  misdemeanor*    But  in  Beasly's 

^^^^'  case,  though  the  bail-piece  were  filed  at  Westnunstet^  the 
Beasly's  caae,  trial  was  had  in  London,  the  county  where  the  bail  una 
T  ^'^^^fil^'  personated;  though  according  to  the  report  of  the  same 
Sedvidedventr.  case  in  Ventris,  Twisdea  J.  said  that  it  must  be  tried  in  Mid- 
301.  S.  C.  dlesex  where  the  bail-piece  was  filed;  the  entry  being,  vcnil 
Anonymous,  coram  domino  rege,  &c.  Where  bail  was  put  in  under 
1  Stpa.  384.        feigned  names,  there  being  no  such  persons^  it  was  bolden 

not  to  be  within  the  act;  but  the  court  of  C*  B.  ordered 
the  bail  and  the  attorney  to  be  set  in  the  pillory. 

$  6.  In  all  other  cases,  not  made  felony  by  statute,  the  bare 

At  common  law,  fg^^.^   ^f  personating   another,   though  for    the  purpose  of 

fraud,  can  in  no  instance  amount  to  more  than  a  cheat  or 

misdemeanor  at  common  law,  and  punishable  as  such.     It 

Ante,  Fa-geryt   was  SO  considered  in  the  case  of  John  Hevey,  who  was  ac- 

s.  5.  p.  856.        quitted  on  the  first  indictment  against  him  for  forgery;  it 

appearing  that  he  had  merely  passed  himself  off  for  the  per- 
son whose  real  signature  appeared  on  the  instrument,  in 
concert  with  that  person.  Neither  indeed  did  the  second 
indictment  against  him  for  the  misdemeanor  turn  singly  on 
the  fact  of  such  false  personating  for  a  fraudulent  purpose, 
but  was  framed  against  him  and  his  associates  for  the  con- 
spiracy as  well  as  cheat,  upon  which  diey  were  all  ccm- 
victcd. 
Rex  V.  Robin-  So  where  a  woman  living  in  the  service  of  her  master 
son  and  Taylor,  conspired  with  another  man  that  he  should  personate  her 

O.B.  cor.  Lord  *^  j  •      .l        t  i.      u       i  • 

Ch.  J.  vvilles^  master,  and  m  that  character  should  solemmze  a  mamage 
J^^^^^®^  J-  ^^  with  her;  which  was  accordingly  done,  for  the  purpose  of 
1  Leach,  44      afterwards  raising  a  specious  title  to  the  property  of  the 

master ;  the  gist  of  the  indictment  was  for  the  conspiracyi 

and  the  conviction  was. founded  on  that  ground.     And  such 

Ante,  p.  823, 4.  I  bave  before  shewn  was  the  true  ground  of  the  judgmeiit 

in  the  case  of  Macarty  and  Fordenbourgh. 
Dupee'i  case.        In   Dupee*s  case,  however,  where  the  indictment  only 

^slu^Cull  ^**^S^^  ^^^^  ^^  personated  one  A.  B.,  clerk  to  H,  H.,  a 

justice  of  the  peace,  with  intent  to  extort  money  from  se- 
veral persons  in  order  to  procure  their  discharge  from  ccr- 
^       tain  misdemeanors  for  which  they  stood  committed;    the 

Court 
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Court  would  not  quash  it  on  motion,  but  put  the  Defendant   Cfa.  XX.  $  6. 

to  demur  to  it*  -^^  common  iam. 

It  ml^ht  probably  have  occurred  to  the  Court  that  this "~~'""""~"~~" 
was  something  more  than  a  bare  endeavour  to  commit  a 
fraud  by  means  of  falsely  personating  another;  it  was  an 
^ittempt  to  pollute  and  render  odious  the  public  justice  of 
the  kingdom,  by  making  it  a  handle  and  pretence  for  cor- 
rupt practices. 
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CHAP.  XXI. 


ARSON. 


At  Commo7i  Larv. 

The  malicious  and  voluntary  burning  the  House  of 

another.  -  -  -  -  §1. 

By  Statute.  -  -  -  .  §2. 

The  Stat.  23  H.  8.  c.  1.  and  25  H.  8.  c.  3.,  ousting 
Clergy  from  Arson,  repealed  by  Stat.  1  Ed.  6.  c.  12.; 
but  Accessaries  before  ousted  of  Clergy  by  Stat.  4  &  5 
Ph.  &  M.  c.  4.  and  by  Implication  the  Principals.  /^. 

By  Stat.  43  Eliz.  c.  1 3.  burning  any  Bam  or  Stack  of 
Com  or  Grain  in  the  northern  Counties,  Felony  with- 
out Clergy,    ib. 

By  Stat.  22  &  23  Car.  2.  c.  7.  burning  in  the  NightMme 
any  Ricks  or  Stacks  qf  Com,  Hay,  or  Grain,  Bams, 
or  other  Outhouses  or  Buildings,  or  Kilns,  Felony; 
but  Offender  may  avoid  Death  by  chusing  to  be 
transported,    ib. 

But  by  Stat.  9  Geo.  1.  c.  22.  setting  Fire  to  any  House, 
Bam,  or  Outhouse,  or  to  any  Hovel  Cock,  Mow,  or 
Stack  of  Com,  ^ Straw,  Hay,  or  Wood;  or  rescuing 
any  Person  in  Custody  for  the  same;  or  by  Gift  or 
Promise,  &c.  procuring  another  to  join  in  such  un- 
lawful Act;  Felony  without  Clergy.     ib» 

So  the  buming  of  any  Mill,  by  Stat.  9  Geo.  3.  c.  29.   i** 

1.  The  Buming  must  be  malicious  and  V)ilful>     \  5- 
If  by  Negligence  or  Mischance,  though  amounting  to  a 

Trespass,  no  Felony,     ib* 
Alitcr,  if  maliciously  intending  to  bum  one  House  nc 

bum  another,     tb. 
Although  the  Intention  were  only  to  bum  his  own.  ^^* 
But  by  Stat.  6  Ann.  c.  31.  a  Servant  negligently  setting 

Fire  to  House  or  Outhouse  forfeits  100/.  and  to  be 

sent  t©  House  of  Correction  for  18  Months,    z^- 

2,  There 


Arson. 

2.  There  must  be  an  actual  Burning  of  Part  at  least 
of  the  House.  -  -  -  J  4, 

'*  Setting  Fire  to^'*  in  the  Stat.  9  Geo.  1.  c.  .22.  means 

^Burning,     ib. 
Burning  Paper  in  Paper-Mill,  not  sufficient,    ib. 

3.  JVhat  the  House,  ^c.  .    -  -  §  5. 

Extends  to  Outhouses,  Parcel  of  the  Dwelling-house,  ib* 
So  burning  a  Bam  having  Com  or  Hay  in  it.  Arson  at 

common  Law.    ib. 
But  sufficient,  though  empty,  under  Stat.  9  Geo.  1.; 

and  it  is  not  material  under  that  Statute  whether  the 

Fact  be  done  in  the  Night  or  by  Day.    ib. 
A  common  Gaol,  the  Entrance  to  which  was  through 

the  Gaoler's   Dwelling-house,  held  a  House  within 

Stat.  9  Geo.  1.    ib. 
A  detached  Building,  though  Parcel  of  a  Mansion  in 

Law,  may  be  charged  as  an  Outhouse  under  the  Stat. 

9  Geo.  1.    ib. 
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4.  IVhat  the  House,  &c.  of  another. 


J  6. 


To  constitute  Felony  either  at  common  Law  or  by 
Statute,  the  Burning  must  be  of  a  House,  &c.  in 
Possession  of  another,    ib. 

The  Offence  therefore  cannot  be  committed  by  a  1-es- 
see  for  Years,- or  a  Mortgagor  in  Possession,    ib. 

But  one  entitled  only  to  Dower  may  commit  Arson  of 
the  House  in  Possession  of  a  Lessee ;  and  so  it  seems 
.may  a  Reversioner  in  Fee.    ib. 

A  Pauper  put  into  a  House  by  Parish  Officers  to  in- 
habit as  a  Servant  may  commit  Arson  of  it.     ib. 

But  one  maliciously  burning  his  own  House,  a  Misde- 
meanor, especially  if  near  other  Houses  or  Property 
thereby  endangered.  -  -  -         §  7. 

And  if  others  in  fact  burnt.  Felony.  -  ^8. 


Principals  and  Accessaries — Clergy. 


§9. 


Principals  ousted  of  Clergy  in  all  Cases  within  Stat. 
9  Geo.  1.  c.  22.  if  not  by  prior  StatHte;s.    ib. 

So, 


i 
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So,  if  required  by  Order  of  the  Ktttg  ia  Couadl,  and 
neglecting  to  surrender  in  40  Days,  itm         •      ^9. 

Accessaries  before  to  wilful  burning  of  any  DweOiiig- 
house,  or  Bam,  having  Com  or  Grain  in  it,  oostol 
of  Clergy  by  Stat.  4  &  5  Ph.  &  M.  c.  4.    i&. 

Accessaries  after  entided  to  Clergy,  except  after  the 
King's  Proclamation  as  above,    ifr* 

Trial.  -  .  -  -  #10. 

May  be  in  any  County  in  England. 

Indictment  and  En^idence.  -  .  ^  11. 

At  common  Law,  Offence  must  be  laid  to  be  done 

wilfidly  for  voluntarily  J  and  maUciouskf^  as  well  as 

feloniously,    ib. 
Indictment  on  the  Stat.  9  Geo.^  1.  c.  22.  laymg  the 

burning  of  a  ffoitscj  good  enough,  without  sayings 

Dwelling'hau&t.    ib. 
If  the  Burning  be  of  an  Outhouse^  it  need  not  be  shewn 

of  what  Description,  under  the  Stat*  9  Geo.  1.   ib^ 
The  House  must  be  charged  to  be  burned  or  set  Fire     i 

to.    ib. 
As  to  the  Intent.   /& 
Must  shew  it  to  be  the  House  of  another^  and  state  to      j 

whom  belonging,    ib. 
The    Property  must    be  laid  in  the  actual  Tenant, 

though  only  such  by  Sufferance.    i6. 
Though  laid  to  be  done   in  the  NighP4imty   yet  not 

material  to  be  proved,    ib. 
Evidence  of  Part  of  the  Goods  in  the  House  fired  being 

afterwards  foimd  concealed  in  the  Prisoners  House, 

admitted  as  a  Circumstance  to  shew  his  Presence  at 

the  Fact.    ib. 


Arson. 

THE  offences  which  follow  next  in  order  are  such  as  are 
committed  against  property,  not  merely  lucri  causa,  as 
those  already  noticed,  but  from  a  mischievous  or  vindictive 

motive; 
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motive ;  and  may  for  the  most  past  be  properly  classed  under  Ch.  KXI.  §  1. 

the  general  description  of  ma£c/of^  mischiefs  as  an  excellent  ^  Blac.Coni.244. 

writer  has  done.    Of  these  the  principal  is  the  wilful  and  ma- 

ticious  burning  of  houses,  which  is  known  in  the  law  by  the 

appropriate  denomination  of  Arson*     And  as  many  statutes 

have  passed  against  the  offence  of  wilftil  and  malicious  biun-i  ^ 

ing,  which  have  a  direct  reference  to,  and  are  engrafted  up* 

on,  arson  properly  so  called;  I  shall  here  touch  upon  such 

of  them  as  are  necessary  for  the  elucidation  of  the  present 

subject,  leaving  the  consideration  of  others  till  I  come  to 

treat  of  malicmis  mischief  \n  general. 

Arson,  which  was  felony  at  common  law,  and  anciently         ^  i« 
punished  with  death,  is  described  to  be  the  malicious  zxi^Anon  at  common 
voluntary  burning  the  house  of  another.  3  l^^gi  55 

This  definition  will  be  examined  in  all  its  parts ;  M.  11 H.  /.£>.  1. 

1.  As  to  what  shall  be  said  to  be  malicious  and  voluntary^    ^  Hawk.  ch.  39. 

2.  What  a  burning.  Sum.  85. 

3.  What  the  house  or  other  description  of  property  comprised  ^  ^°2  inst  148. 
in  this  offence  at  common  laWy  or  in  the  statutes  after"  4  Blac.Coni.230« 
mentioned, 

4.  What  the  house^  £s?c.  of  another. 

But  first  it  will  be  proper  to  collect  in  one  view  the  seve« 
vsl  statutes  which  have  been  passed-  relating  to  the  subject 
more  immediately  under  consideratien,  as  they  serve  to  throw 
light  upon  some  parts  of  it;  and  the  same  illustration  will 
frequently  apply  both  to  the  common  and  statute  law. 

By  the  stat*23Hen.  8.  c.  1.  s.  3.  <^  No  person  or  per*         ^2. 
**  sons   found   guilty    (amongst  other  offences)   for  wilful     ^y  statute. 
''  burning  of  any  dwelling-houses   or   bams  wherein  any  j'^h  J"  571 
*"'  grain  of  corns  (a)  shall  happen  to  be ;  nor  any  person  or 
"  persons  being  foun4  guilty  of  any  abetment,  procurement, 
'^  helping,  maintaining,  or  counselling,  of  or  to  such  felonies, 
^'  shall  be    admitted  to  the  benefit  of  clergy,  &c.  except 
^^  persons  in  holy  order  of  subdeacon  or  above."     This  was 

(a)  Lord  Hale,  1  vol.  S71.  cites  the  statute  in  these  words,  *'  grain  or 
com."  So  the  stat  25  H.  &  c.  3.  (I  quote  from  Runnington's  edition) 
recites  the  former  statute  as  having  the  words  *'  grain  or  corn."  This 
latter  is  again  recited  in  the  stat  5  &  6  Ed.  6.  c.  10.  with  the  words  "  grains 
of  com."  And  again,  the  stat  4  &  5  Ph.  &  M.  has  the  words,  **  com  or  • 
grain." 

extended 
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Cb.  XXI.  $  2.    extended  by  stat.  25  H.  8.  c.  3.  s.  2.  to  such  as  stand  mute. 
By  ttatute.     challenge  peremptorily   above  twenty,  or  will   not  okectlj 
25  Hen.  a  c.  3.  answer. 

But  these  statutes  were  certainly  repealed,  as  to  the  ousting 

of  clergy  from  the  offence  in  question,  by  the  stat.  1  Ed.  6w 

c,  12.  s.  10.  which,  after  taking  away  clergy  from  severf 

felonies  by  name,  omitting  this^  enacts  that  **  in   all  other 

"  cases  of  felony,  other  than  such  as  were  before  mentiQned," 

offenders  should  "  enjoy  the  benefit  of  clergy  in  the  same 

Alex.  Poulter's  "  manner  as  before  the  first  year  of  Hen.  8th.*'    Some  have 

33— 5.  1  Haie    ^<^^g^t  ^hat  clergy  was  again  ousted,  in  the  instances  before 

572.  2  Hawk,     enumerated,  by  the  operatioh  of  the  stat.  5  &  6  Ed.  6,  c  lO. 

*  s.  4.  entitled  "  an  act  for  the  avoiding  of  clerg;)'  from  divers 

5  &  6  Ed.  6.       persons;"  which  reciting  the  stat.  23  H.  8.  c.  1.  and  that  it 

^'  was  defective  in  not  extending  to  cases  where  persons  guilty 

of  robbery  and  burglary  in  one  count}'  were  taken  with  the 
goods  in  another  county,  and  there  tried  and  convicted  of 
larceny;  and  reciting  that  this  defect  had  been  supplied  by 
the  stat.  25  H.  8.  c.  3. ;  and  reciting  further  that  the  act  of 
the  1  Ed.  6.  c.  12.  (which  omits  as  well  to  oust  clergy  from 
burglars  and  robbers  taken  with  the  goods  in  another  county, 
and  there  tried,  as  from  the  offence  of  wilful  bumingof  houses, 
&c.);  had  restored  clergy  in  all  other  cases  than  those  therein 
mentioned,  as  before  the  first  of  H.  8.,  "  by  reason  of  which 
*'  article  and  clause  the  stat.  25  H.  8.  which  did  put  snch 
"  felons  and  burglars  from  their  clerg)',  that  do  such  offence 
"  in  one  county,  and  after  are  taken  with  the  goods  stolen 
"  in  another  county  and  there  indicted,  &c.  was  made  void; 
"  by  reason  whereof  divers  persons  that  since  the  said  1  H.  8. 
"  have  committed  such  robberies  and  burglaries  in  one  county, 
"  and  after  have  been  taken  with  the  mainer  in  another 
"  county,  and  there  indicted,  &c.  have  had  their  clergy-, 
"  which  they  could  not  have  had  in  case  the  said  act  of  Ae 
"  25  H.  8.  had  stood  in  force;  for  redress  whereof  enacts, 
"  that  the  said  stat.  25  H.  8.  touching  the  putting  of  such 
"  offenders  from  their  clerg)%  and  every  article,  clause,  or 
"  sentence  contained  in  the  sanie  touching  clergj',  shall 
"  from  thenceforth  touching  such  offences  remain  in  full 
"  strength  and  virtue,  in  such  manner  and  form  as  before 
•    "  the  making  of  tlie  said  stat.  1  Ed.  6."  8cc. 

But 
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6ut  the  dpinioa  that  this  stat.  revived  the  stats^  23  &  Ch.  XXI.  $2. 
S5  H.  8.  in  toto,  as  to  the  dffence  of  wilful  and  malicious     ^y  atatute. 

f  '  ■!■■  ■      ■ 

burning,  is  very  ably  controverted  by  Mr.  Justice  Foster,  li  Rep.  :iS, 
and  by  Lord  Hale  himself  in  the  second  part  of  his  work;|^^*^,^^34^^' 
and  both  agree  with  the  third  ^resolution  in  Poulter's  case^  and  %ide  i  Hid«^ 
that  the  stat.  3  &  4  Ph.  fk  M.  c,  4.  after  mentioned,  by  ^o^^l,^"*' 
taking  away  the  benefit  of  clergy  from  the  accessary  before, 
by  necessary  construction  took  it  from  the  principal  in  the 
like  instances.    But  quacunque  via  data,  says  Lord  Hale,   . 
the  law  stands  setded  that  clergy  is  taken  away  in  all  cases 
from  the  principal  in  wilful  burning  of  a  dwelling-house,  or 
a  bam  with  com.    However,  the  doubt  in  this  respect  pro- 
bably suggested  the  precaution  of  enacting  the  provision  in 
the  stat.  9  Geo.  K  c.  22. 

The  Stat.  4  &  5  Ph.  &  M.  c.  4.  enacts   "  That  all  and4  & 5  Ph.  &  M. 
**  every  person  and  persons  who  shall  maliciously  command,'^'^^^^^^  ^. 
**  hire,  or  counsel,  any  person  or  persons  wilfully  to  bom  fore. 
^^  any  dwelling-house,  or  any   part  thereof,  or   any  bam 
<^  then  having  com  or  grain  in  the  same;  that  then  tvtry 
^^  such  offender  being  outlawed  thereof,  or  being  thereof 
^  arraigned  and  found  guilty,  or  being  otherwise  lawfully 
^'  attainted   or  convicted  of  the  same   offence,  or  being 
^  arraigned  thereof,  do  stand  mute,  or  challenge  peremp- 
^  torily  above  20,  or  will  not  answer  directly  to  such  offence, 
**  shall  not  have  the  benefit  of  clergy." 

The  Stat.  43^£liz.  c.  13.  s.  2.  enacts,  '^  That  whoever  43  £liz.c.  is. 
"  shall  wilfully  and  of  malice  bum,  or  cause  to  be  burned^  /i"*h!^t^^ 
*^  or  aid,  procure,  or  Qonsent,  to  tke  burning  of  any  bam 
^  or  stack  of  com  or  grain,  within  Cumberland,  Nordium- 
^'  berland,  Westmoreland,  or  Durham^  and  shall  be  indicted 
*^  thereof  and  convicted,  or  shall  stand  mute,  or  challenge 
"^  peremptorily  above  20,  before  the  justices  of  assize,  gaol« 
^  delivery,  oyer  and  terminer,  or  of  the  peace,  8cc.  shall 
^^  be  adjudged  felons,  and  suffer  death  without  benefit  of 
«  clergy." 

By  Stat.  22  &  23  Car.  2.  c.  7.  s.  2.  "  Where  any  person  orgs  &  23  Car.  2. 
^  perscHis  shall  in  the  night-time  maliciously,  unlawfully,  and  ^'  ^' .  . 
"  wilUngly  bum^  or  cause  to  be  burned  or  destroyed,  ^^Yinglntl^m^l 
**  ricks"  or  stacks  of  com,  hay,  or  grain,. bams,  or  other  houses 
^  or  buildings,  or  kilns  of  any  person  or  persons  whatso- 
^  ever;  every  such  offence  shall  be  adjudged  felony:"  but 

SO  by 


1018  Arson. 

Ch.  XXI.  J  2.  by  8.  3.  "  without  corruption  of  blood,"  &c«:  And  by  s.  4. 
By  statute,     u  jf  g^y.   person  who  shall  be  convict  or  attainted  of  any 
**  offence  hereby  made  felony  (to  avoid  judgment  of  deadi 
"  or  execution  thereupon)  shall  make  his  election  to  be  traru^ 
"  ported^  &c.  then  the  justices  of  assise,  oyer  and  terminer, 
"  gaol  delivery,  and  of  the  peace,  before  whom  such  oSeiKler 
**  shall  be  convict  or  attaint  by  virtue  of  this  act,  respective- 
"  ly,  shall  cause  judgment  to  be  entered  against  eveiy  such 
**  offender,  that  he  be  transported  beyond  the  seas  to  some 
"  of  his  majesty's  plantations  in  the  said  judgment  to  be 
"  particularly  mentioned  and  expressed,  there  to  remain  Sat 
**  seven  years:    And  if  any  such  offender  shall  return  intt> 
**  this  kingdom  before  the  expiration  of  the  said  seven  years, 
'*  he  shall  suffer  death  as  a  felon,  and  as  if  no  such  election 
**  to  be  transported  had   been  made  by  him.'*     By  s*    7. 
offenders  under  this  act  must  be  proceeded  against  within  six 
months  after  the  offence  committed. 

Vi.  Haasell's  It  never  was  doubted  but  that  burning  one  rkJty  8cc.  was 

case,  1  Leach,  ^j^j^^  ^^  statute,  though  in  the  plural- 

9  Geo.  1.  c.  22.       But  the    principal  statute   is  the  9  Geo.   1.  c  22.  which 
fBlac^  Jet. J     enacts  fs.  1.)  that  "  if  any  person  or  persons  shall  (a)  set  fire 

Burning  at  any    ^,  ^-''  ,  ''    '^    ■  .  ^  ,^'', 

ii^tne.  to  2^y  house,  bam,  or  outhouse,  or  to  any  hovel,  cock^ 

Made  perpetual  ii  mow,  oT  Stack  of  com,  straw,  hay,  or  wood;    or  shall 
c.  42^  "  forcibly  rescue  any  person  being  lawfully  in  custody  of  any 

**  officer  or  other  person  for  any  the  offences  before  mention- 
"  ed ;  or  if  any  pereon  or  persons  shall  by  gift  or  promise  of 
"  money  or  other  reward  procure  any  of  his  majest\''s  sub- 
"  jects  to  join  him  or  them  in  any  such  unlawful  act;  every 
**  person  so  offending,  being  thereof  lawfully  convicted,  shall 
•*  be  adjudged  guilt}'  of  felony,  without  benefit  of  clergy," 

By  8.   2.  of  the  same  act,  ©Senders  not  surrendering  on 
proclamation  are  also  ousted  of  clergy. 
Judd'8  ca«e,  Henry  Judd  was  bailed  by  the  court  of  King's  Bench  on 

2  T.  Rep.  255.  jt  warrant  of  commitment  for  setting  fire  to  a  parcel  of  un- 

threshed  wheat,  the  fact  as  charged  not  being  felony  within 
this  statute. 
9  Geo.  3.  c.  29.      By  Stat.  9  Geo.  -iS.  c.  29.  s.  ^.    "  Whereas  no  effectual 
B^ingmilis.    "  Provision  hath  heretofore  been  made  for  preventing  the 

(a)  The  words  *'  unlnmfitily  and  maiicioutfy,^  and  *'  wUfiiily  and  maU* 
eioM-iy"  which  respectively  occur  in  the  paragraphs  describing  other  of- 
fences before  and  after  tins  in  the  same  clause,  are  omitted  in  thia  para<I 
graph.  Sed  vidt  post.  s.  3» 

**  burning 


«r 
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^  burning  of  miUs^  be  it  enacted,  that  if  any  person  or  per-  Ch.  xxi.  $S. 
*'  aoDS  ahall  (after  the  Ist  July  1769)  wilfully  or  maliciously     ^J  statute. 
^  bum  or  set  fire  to  any  wind-saw-miU,  or  other  wind-mill, 
^'  or  any  water-mill,  or  other  mill;  such  person  so  offend- 
^  ing,  being  lawfiiUy  convicted  thereof,  shall  be  adjudged 
"  (guilty  of  felony  without  benefit  of  clergy." 

By  8.  4.  ^^  No  person  shall  be  prosecuted  by  virtue  of  this  Limitatim. 
^^  act  for  any  offence  committed  contrary  to  the  same,  un- 
^  less   such  prosecution  be  commenced  within  18  months 
'^  after  the  offence  committed*" 


1.  It  must  be  a  malidous  and  voluntary  bummg,  other-         $  3. 
wise  it  is  not  felony,  but  only  a  trespass;  and  therefore  no  ^^^^'^'^^  '"^ 
negligence  or  mischance  amounts  to  it.   As,  if  an  unqualified  i^H^le/^^r.  569. 
person  by  shooting  at  game  happen  to  set  £re  to  the  thatch  ^  I^^t.  67. 
of  a  house;  or  even  if  a  man  were  shooting  at  the  poultry  of  "     **     ' 
another.  In  this  case  however  it  should  seem  to  be  under- 
stood that  he  did  not  intend  to  steal  the  poultry,  but  merely 
to  commit  a  trespass;  for  otherwise  the  first  intent  being 
felonious,  the  party  must  abide  all  the  consequences. 

If  A.  have  a  malicious  intent  to  bum  the  house  of  B.,  and  1  Hale,  569. 
in  settmg  fire  to  it  bum  the  house  of  C.  as  well  as  of  B.,  or  ^  h  *J[.jf ^^h  39 
the  house  of  B.  escape  by  some  accident,  and  the  fire  bum  s.  5. 
the  house   of  C;  though  A.  did  not  intend  to  bum  ^•'^^^/'J^'^'^^l'  q 
house,  yet  in  law  it  shall  be  said  to  be  a  malicious  and  wilful 
burning  of  the  house  of  C.  And  so,  says  Plowden,  if  one 
command  another  to  bum  the  house  of  J.  S.,  and  he  do  so, 
and  the  fire  thereof  bum  another  house,  the  commander  is 
aCbessaiy  to  the  burning  such  other  house. 

And  in  this  respect  the  stat.  9  Geo.  1.  makes  no  dii|er- 3  ms.  Sam.  337. 
ence;  for  the  offences  there  mentioned  must  be  done  wilfuUu  2  Blac.Hep.843. 

,        ,.  .       ,        ,         ,  J  •       L       .         •'     .  ^  4  fllac.Coin.222. 

and  maltciouslyy  though  not  so  expressed  m  the  statute;  lor  r/je  Minton's 
the  malice  makes  the  crime.  They  are  not  necessary  how-  ^^^>  P«»^  1031. 
ever  to  be  expressed  in  a  declaration  against  the  hundred  for 
damages,  as  was  holden  by  the  court  of  C.  B.  in  the  case  of 
Allan  v.  The  Hundred  of  Kirton,  though  they  thought  it 
probable  that  the  offence  must  be  so  charged  in  an  indicunent 
for  the  felony. 

But  by  Stat.  6  Ann.  c.  31.  any  servant  negligently  setting  6  Ann.  e.  31. 
fire  to  a  house  or  outhouses,  shall,  on  conviction  belore  two  ^cg^^s^t  bum- 
justices  of  the  peace,  forfeit  100/.,  or  be  sent  to  the  house  ^f  *^«' ^> '«''''^*«**- 
correction  for  1 8  monthd. 

2.  To 
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Cfa.  XXI.  f  4.      2*  To  consititute  arson  at  common  law  &ere  must  be  «a 
What  a  kuming.  actual  burning  of  the  house,  or  of  some  part  of  it;  ihou^K 
^4^         be  not  necessary  diat  any  part  be  wholly  consumed,  or   ibat 
What  a  burning,  the  fire  should  have  any  continuance,  but  be  put  out  or  go 
1  HaL  ^6a      ^^  ^^  itself.    But  merely  putting  fere  into   or   towards  a 
Sum.  85  house,  however  maliciously,  if  either  by  accident  or  timdy 

^  ?*^^  ^  ^^  prevention  die  fire  do  not  take,  and  no  part  be  burned,  does 
S  MS.  Sum.  S19.  not  amount  to  arson  at  common  law.  The  stat.  9  Geo.  1. 
4 Blac.Coin.222.  c^  22.  does  indeed  in  enacdntr  the  felony  make  use  of  the 

R.  V.  Sarah  Ma-  m   t         »  i«  ,     -  • 

cing,  O.  B.  1761.  words  "  set  fire  to  r  but  I  am  not  aware  of  any  decisiofi 

which  has   put  a  larger  construction  on  diose  words  dum 

prevails  by  the  rule  of  die  common  law;  and  the  condrary 

opinion  may  be  collected  from  what  was  said  in  SpaMing^s 

Post.  8.  6.  case,  and  Breeme's  case,  and  in  die  following  case  of  Sanik 

Tpylor. 
Taylor's  case,        Sarah  Taylor  was  indicted  for  setting  fire  to  an  outhouse, 
Rochcster,l760,  commonly  called  a  paper-mill.  It  appeared  that  she  had  set 
\  Leach,  5a      fire  to  a  large  (Quantity  of  paper  which  was  dtying  in  a  loft 

annexed  and  belonging  to  the  mill ;  but  no  part  of  the  mill 
itself  was  consimied;  and  therefore  die  Judges  thought  the 
case  not  within  the  statute  on  that  ground;  thou^  another 
doubt  was  started  whedier  a  mill  were  an  ovXhou&e  within  the       i 
meaning  of  the  act. 

A  5.  S.  What  is  understood  by  the  house*  This  extends  at  com- 

The  houie.     xnon  law  not  only  to  the  very  dwelling-house^  but  to  all  oitf- 

Sum.^86.  houses  which  are  parcel  thereof^  though  not  adjoining  tfaeteto, 

3  Inst  67.  69.  nor  under  the  same  roof.  And  yet  the  indictment  need  not 
8. 1*2^    *^        'charge  the  burning  to  be  of  a  mansion-house  ^  but  only  of  a 

4  Blac.Com.221.  Am/«e.  What   constitutes  an   outhouse   to  be  parcel  of  the 

dwelling-house  was  considered  at  large  in  treatii[igof  bur^azj; 
Ante,  492.         to  which  I  refer.  But  the  burning  of  a  bam,  though  no  part 

of  the  mansion,  if  it  have  com  or  hay  in  it,  is  felony  at 

common  law.    And  it  has  also  been  said,  that  at  comnum 

law   arson  extended  to  the  burning  of  a  stack  .of  com:   bui 

»nce  the  passmg  of  the  several  statutes  above  referred  to,  it 

is  become   unnecessary  to  discuss  this  and  other  doubtful 

questions  of  the  like  nature. 

Donnevan's  Upon  the  constnicUon  of  the  stat.  9  Geo.  1.  c.  22.  it  has 

jyj-o     "^**^''been  hdden  that  a  common  gaol  is  a  house  within  the  mean* 

3Blac.Rep.682.  (1  Leac})^  81.  S^  Cji  iz^ 
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I  fng  of- it.  The  entrance  to  the  prison  was  through  the  Ch.  XXI.  ^5. 
ti  dwelling-house  of  the  gaoler,  and  the  prisoners  were  some-  ^^  ^*°^^' 
s  times  allowed  to  lie  in  it.  All  the  Judges  held  that  the 
i:  dwelling-house  was  to  be  considered  as  part  of  the  prison, 
(  and  the  whole  prison  was  the  house  of  the  corporation  to 
I  whom  it  belonged.  One  set  of  the  counts  there  laid  it  to 
be  the  house  of  the  corporation,  another  of  the  gaoler,  and 
a  third  of  the  person  whom  the  gaoler  suffered  to  live  in  Ai<t 
dwelling-house. 

In  Susanna  Minton-s  case,  the  indictment  charged  that  she  Mtnton's  case, 
feloniously  and  maliciously,  &c.  in  the  night-time  set  fire  to  a  am^^i 7^  cor ^ 
bam  of  Paul  Gwatkin,  and  burned  the  same.    It  was  proved  Buller  j. 
that  there  was  hay  and  corn  in  the  barn;  but  it  was  not  so  Bijie? Js'li^d^ 
stated  in  the  indictment,  which  was  drawn  on  the  stat.   22  MS.  Jud. 
&  23  Car.  2.  c.  7^.    The  jury  found  die  prisoner  guilty  of  ^^^^'^J;"^^ 
setting  fire  to  and  burning  the  bam,  but  not  in  the  mght-tingj^retoabam 
time.  It  was  objected  that  this  verdict  amounted  to  a  com-  *J^^'\*^  ^  'f 

,  .  *  11.  .        tnemj(ht, yet  that 

plete  acquittdl,  and  that  no  judgment  could  be  given  sigsanst  is  not  matenai to 
the  prisoner;    upon  which  the  judgment  was  respited.    ^^tlf^r^^ga"i 
Easter  term  1786,  ten  Judges  present,  all  held  that  the  pn-noruhnecessarf 
soner   was  properiy  convicted;   for  thoue-h    the    indictment '^''^ ^^*^ "t^'*^" 

'      *^      •'  .  .        ",  ,  ^nent  should  state 

laid  the  offence  to  be  done  in  the  nigfit'time^  which  would  tltat  there  vtas 
have  been  necessary  to  have  brought  the  case  within  the  stat.  ^^^^  or  hay  m  the 

«  _,  t         1         r  .  .   ,  1  °^"^  But  though 

22  &  23  Car.  2.  yet  that  that  tact  was  immaterial  on  the  stat.  the  toord  mali- 
9  Geo.  1.  which  does    away  any  such  distinction,  and  ex- *^!!*^^®^>^  ^  "^ '^ 
tends  generally  to  all  bams  of  other  persons,  whether  having^,  if  it  must 
havor  com  in  them,  or  beinpr  empty;   and   whether  burnt ?^' ^*  ^^'^i'» '^'^ 

.1        ,  •   t_      •  TWT  T  '  1  ^     I.     .1.  •    •       indictment? 

in  the  day  or  mght-time.    Note,  It  seemed  to  be  the  opinion  (Ld.  Mansfield 
of  all,  that  supposing  it  to  be  necessary  that  there  should  be  C  J.andNaresJ. 
hay  or  com  in  the  bam,  it  must  have  been  so  stated  in  the  2  MS.  Sum.  327. 
indictment.  So,^  though  the  word  maliciously  be  not  in  the  ^s.  Buller  J., 
statute,  Q.  if  it  must  pot  be  stated  in  the  indictment? 

North  was   indicted   for  feloniqusly,  wilfully,  and  mali-  North's  case, 
ciously,  against  the  form   of  the  stat.  (9   Geo.  1.  c   22.)  ]^i*^^  ^?*' ^**- 
setting  fire  to  a  certain  outhouse  of  John  Taylor,  situate  at  indictment  for 
Knaresborouf^h  in  the  county  of  York.  It  appeared  in  evi- *^'»"^^''*/^  ^^ 

_  ti-  11/.  .;  n      outhouse « ^ooa 

dence  that  the  prisoner  h^d  set  fire  to  and  burnt  part  of  a  ami  suMcient  to 

building  of  the  prosecutor,  which  was  situated  in  a  yard  of  his  o«5y^^  ^^^^ 
at  the  back  of  his  dwelling-house,  which  was  in  the  street  cAthe  stat.  9  G.  l. 
the  town  of  Knaresborough.    The  building  was  about  four  ^^^oughit  my  in 
or  five  yards  distant  from  the  dwelling-house,  but  not  joined pj^t^f^edv^^ 

to 
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Cb.  XXI.  1 5.  to  it*  The  yvA  was  inclosed  on   all  sides,  in  part  fajr  the 

The  house,     dwelling-house,  in  another  by  a  wall,  in  a  third  by  a  nQing 

ing-houte,  the     which  Separated  it  from  a  field,  and  in  the   remaining  part 

bvmingofvihichliy  a  hedge.  The  prosecutor  kept  a  public  house,   and  a^ 

mmitrm!  ^^*'^'  carried  on  the  business  of  a  flax-dresser.    The  buildings  yst 

fire  to,  and  in  part  burnt,  consisted  of  a  stable,  and  a  cfaain- 
ber  over  it,  which  was  used  by  the  prosecutor  as  a  shop  for 
keeping  and  dressing  flax*  It  was  objected  on  behalf  of  the 
prisoner,  that  this  building  was  not  an  outhouse  within  the 
Stat.  9  Geo.  1.  c.  22.  as  that  must  be  understood  to  mean 
outhouses  which  in  contemplation  of  law  were  not  part  of 
the   dwelling-house;    which  it  was   insisted  this  was,  and 
that  the  indictment  should  have  been  for  arson  at  comnxxi 
law.  The  jury  found   the   prisoner  guilty,   and    the    point 
was  reserved  for  the  opinion  of  the  Judges.  On  the  6di  of 
November   1795    (Hotham   Baron  absent),  all   the   Judges 
agreed  that  the   verdict  was  right.    It  was  oJbserved,   that 
though  for  some  purposes  this  might  be  part  of  the  dwelling- 
house;  yet  still  it  was  in  fact  an  outhouse.  And  Z  Inst.  6r. 
was  referred  to,  where  it  is  laid  down,  that  to  bum  a  sta- 
ble and  the   like,    parcel  of  the  mansion-house,  is  feloay; 
but  that  in  the  indictment  it  is  sufficient  to  say  donkuia,  vix, 
a  bam,  malt-house,  or  the  like,  without  saying  mansiooakm. 
Post.         And   in  Breeme's   case    it    was  considered  that  the    stat. 
9  Geo.  I.e.  22.  did  not  alter  the  nature  of  the  crime^  or 
create  any  new  ofience,  but  only  excluded  the  principal  firoai 
clei^gy  more  clearly  than   he   was  before;  which   till    then 
was  only  by  inference  from  the  stat.  4  &  5  Ph.  &  M.  whidi 
took  it  from  the  accessary  before  the  fact. 

$  6.  4.  It  remains  to  be  considered  what  is  the  house  of  a^ 

^*^*^"^^''"'ori^cr  within  the  definition  above  laid  down;  for  the  dweD^ 
Post.  s.  11.        ing-house  or  other  description  of  property  must  be  laid  and 

proved  to  be  in  the  possession  suo  jure  of  some  other  than 
the  prisoner  himself  at  the  time  of  the  fact  committed. 
This  inquiry  is  the  more  necessary,  because  in  tins  particular 
it  has  been  recendy  holden  in  Spaldiiig^s  case,  Breeme's 
case,  and  Pedley's  case  hereafter  mentioned,  that  the  staL 
9  Geo.  1.  c.  22.  and  the  other  statutes  make  no  diiFereoce 
in  the  nature  of  the  ofience ;  they  being  all  confined  to  a 
burning  the  property  of  another.    Upon  this  head  Holmes's 

case 
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case  is  the  first  and  leading  determination^  founded  as   it  Ch.  XXI.  $  & 
should  seem  upon  the  ancient  definition  of  this  offence*    He  The  house  of  an^ 
was  indicted,  for  that  being  possessed  of  a  house  in  London  ' 

under  a  lease  for  six  years,  remainder  to  another  for  three  ^-  ^-  Ho1ito«» 
years,  reversion  in  fee  to  another,  he  vi  et  armis,  feloniously,  &  w.joncs,  ait 
maliciously,  &c,  burned  the  said  house^  with  intent  the  same  4Blac.Com.22l. 
dwelling-house,  and  also   divers  other  dwelling-houses   of  jr,-^  Bract,  lib. 
divers  liege  subjects  of  the  King  then  and  there  situate  and  3. 146.  b. 
being,  contiguous  and  adjacent  to  the  said  dwelling-house  of  piet.ub.  l.c-35. 
the  Defendant,  then  and  there  feloniously,  wilfully,  and  ma*  **i"*  c.  1.  b.  a. 
liciously  to  bum  and  consume  with  fire,  against  the  peace,     ^  ' 
&c.     Being  convicted,  and  the  record  removed  by  certiorari 
into  B.  R.  before  judgment,  it  was  holden  by  three  judges 
against  Croke  that  it  was  not  felony  to  bum  a  house  whereof 
the  party  was   in  possession  under  a  lease  for  years ;  for  it 
must  be  the  house  of  another,  which  could  not  be  said  in  the 
case  of  a  lessee  for  years  in  possession  at  the  time  of  the  bum« 
ing.     Wherefore,  (as  the  report  improperly  states,)  the  pri- 
soner was  discharged  of  the  felony :  but  because  of  the  hei* 
nousness  of  the  offence  he  was  severely  fined  and  imprisoned, 
set  in  the  pillory,  and  bound  for  his  future  good  behaviour 
for  life.     Upon  the  supposition  that  this  was  an  indictment 
for  felony,  in  which  the  prisoner   had  judgment  as  for  a 
misdemeanor,  the  judgment,  as  such,  is  justly  disapproved  of 
by  Lord  Hale ;  because  the  prisoner  ws^s  thereby  deprived  of  2  Hale,  ITS, 
those  advantages  for  his  defence  which  he  would  otherwise  tisfactory  ex^* 
have  had:  and  it  has  been  since  condemned  in  Westbeer's  nation  in  Sco- 
case.     But  that  is  an  inaccurate  view  of  the  case,  the  true  cald.*iMU.^and 
account  of  which  is  to  be  found  in  Kelvni?:  by  whom  it  is  Kel.  29.) 
observed,  that  all  the  special  matter  being  laid  in  the  indict- .p*  13 ^^4^*2! 
ment,  and  the  Defendant  found  guilty  of  the  charge  as  laid ;  Vi.  2  Stra.  iisr. 
it  being  in  law  no  felony,  he  was  consequently  found  guilty 
of  the  trespass  and  misdemeanor,  for  which  he  had  judg- 
ment; and  Lord  Mansfield  explained  it  in  the  same  manner 
in  Scofield's  case. 

The  principal  point  in  Holmes's  case  has  been  also  called 
in  question  by  Mr.  Justice  Foster'  in  the  case  of  Elizabeth 
Harris.     The  prisoner,  who  was  a  girl  of  14  years  of  age,  Harris's  case, 
but  of  sufficient  understanding  for  her  age,  was  indicted  for  Asstzes  ^753° 
maliciously  setting  fife  to  and  burning  a  dwelling-house  in  cor.  Dcnniion  J. 
the  possession  of  Edward  Stokes;  and  Ann  Course,  the  mo-  ^^e  entitled  only 

ther  to  dower  out  tf  a 
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Ch.  2tXI.  $  6.  thcr  of  the  prisoner  by  a  former  husband,  J.  Harris,  was  in- 
The  haute  of  an-  dieted  as  an  accessary  before  the  fact.     J-  Hairis  died,  seised 

'         of  the  equity  of  redemption  of  this  and  another  house  ad- 

Aai»*f,wAicAwfl* joining,  subject  to  a  mortgage  term,  which  equity  descended 
mc^e&miZt  ar-^^  ^^s  eldest  son,  who  was  left  with  other  children  under  the 
9m  of  it;  and  so  core  of  their  mother  Anne.  Anne  was  entitled  to  dower 
galmersiL\ad^^^  of  these  houseS,  but  it  was  never  assigned;  and  she  let 
been  in  the  pri-  them  to  Stokes,  and  received  the  rent*  But  having'  a  large 
'^'^'  family,  she  was  obliged  to  ask  relief  of  the  parish,  which  the 

overseers  refused,  unless  they  were  let  into  the  receipt  of 
the  rent.  On  this  she  made  frequent  declaration  that  she 
would  bum  the  houses  down,  which  was  at  length  effected 
by  means  of  her  daughter  Elizabeth^  whom  she  employed 
for  that  purpose.  Both  the  prisoners  being  found  guikr, 
their  case  was  reserved  for  the  consideration  of  the  Judges, 
who  unanimously  agreed  that  it  was  felony  in  berth.  The 
only  doubt  was  with  regard  to  the  interest  which  the  priso- 
ner Anne  had  in  the  house,  which  was  groimded  on  the 
reasoning  in  Holmes's  case ;  for  unless  she  were  g-uilty  d 
felony,  the  charge  against  the  prisoner  Elizabeth,  who 
acted  by  her  directions,  must  also  have  failed.  Of  Holmes's 
case  it  was  said  that  he  had  the  possession  by  legal  title,  and 
during  the  continuance  of  his  lease  could  maintain  his  pos- 
%  session  against  all  mankind ;  and  therefore  the  house  might 
in  a  limited  sense  be  called*  his  oWn«  But  in  the  present 
case  the  possession  was  in  Stokes  under  a  demise  from  Aome 
on  behalf  of  her  son;  and  her  title  to  dower,  had  St6kes's 
interest  been  out  of  the  case,  did  not  so  much  as  give  her  a 
right  of  entry,  it  being  a  bare  right  of  action.  It  was  also 
said  in  the  debate  of  this  case  by  some  of  the  judges,  and 
not  denied  by  any,  that  had  Anne  been  seized  of  the  fixe- 
hold  and  inheritance  of  the  house,  and  Stokes  in  possessioe 
under  a  lease,  it  would  have  been  felony  in  Anne  to  have 
burned  it.  The  principle  that  three  of  the  Judges  wcBt 
upon  in  Holmes's  case,  adds  Mr.  Justice  Foster,  seems  to 
warrant  this  opinion :  they  considered  the  house  as  Hohncs's 
ovm  house^  by  reason  of  the  estate  he  had  in  it  under  hii 
lease.  Croke'J.  did  not  dispute  the  principle,  though  he 
.  argued  against  the  conclusion  the  other  Judges  drew  fitwa 
4BlAc.Com.221.it.  And  if  this  be  so,  Mr.  Justice  Foster  says,  he  does  not 

see  why  it  may  not  with  strict  legal  propriety  be  said  of  i 

reverBioncTT 
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reversioner,  who  should  maliciously  set  fire  to  houses  in  the  Ch.  xxi.  $  6. 
possession  of  his  tenants  under  leases,  that  he  ades  alienas  The  houte  of  an- 
combussit*  In  Holmes'  case,he  adds,  the  house  might  with  strict  ■ 

legal  propriety  have  been  OHisidered  as  the  house  of  the 
landlord:  both  landlord  and  tenant  have  a  property,  one 
tempprary  and  limited,  the  other  absolute  and  perpetual* 
Both  the  prisoners  were  afterwards  sentenced  to  death,  but 
Elizabeth,  being  young,  and  acdng  under  her  mother's 
direction,  was  reprieved  and  recommended  to  mercy  on 
condition  of  transportation. 

Notwithstanding,  however,  the  weight  justly  annexed  to 
the  opinion  of  Mr.  Justice  Foster,  the  point  ruled  in  Holmes' 
case  has  since  been  determined  to  be  law,  and  the  precedent 
adopted  in  several  late  determinadons. 

William  SpalcUng  was  indicted  in  the  first  count  for  felo- Spaldin^g  cas«^ 
niously,  wilfully,  and  maliciously  setting  fire  to  and  btiming?"^  ^P*"-  -^•■* 
his  own  house  at  Hartest,  against  the  peace,  &c«  and  m  the  Buller  J. 
second  count  for  feloniously,    voluntarily,   and  maliciously  **^'^"^^'' J- 
setting  fire  to  his  own  house,  against  the  form  of  the  sta-(i  Leach,  25a 
tutCi     The   prisoner's   house,    which   had  been  previously  ^•^•) 

111*  .1         .11  i-  TT  •<>«•«  Mortgagor  tn 

insured  by  him,  was  m  the  village  ot  Hartest  m  oufiolk,  notpotttwon  bum- 
adioinintr  to,  but  within  two  or  three  yards  of  other  houses  "'^^"^^'^» 

1      •!  J    •  r  !.•  ^»        ^       ^      -^  no  arton  either  at 

on  each  side ;  and  in  consequence  of  his  setting  tire  to  it,  common  law  or 
of  which  there  was  no  doubt,  some  part  of  the  timber  and  h  **<*•  ^  ^®^-  ^^ 
thatch  was  burned.  It  appeared  that  the  prisoner  had 
before  insured  the  house  and  goods  for  100/.  and  that  in 
1776  he  had  surrendered  the  premises,  being  copyhold,  to 
the  use  of  one  Nott,  to  secure  60/^  lent  thereupon;  but 
Nott  was  never  admitted.  The  prisoner  being  convicted  of 
the  fact)  Buller  J.  respited  the  judgment^  and  submitted  to 
the  Judges,  1st,  Whether  the  indictment  were  properly 
adapted  to  the  case;  2dly,  Whether  evidence  respecting  the 
insurance  and  the  mortgage  ought  to  have  been  received; 
3dly,  Whether  the  offence  proved  amounted  to  arson.  Upon  13th  April  1/80. 
the  first  question  all  the  Judges  (absent  De  Grey  C.  J*  and 
one  place  being  vacant)  were  of  opinion  that  the  indictment 
was  bad:  for  that  arson  at  common  law  was  the  burning  of 
the  house  of  another,  according  to  the  resolution  in  Holme's 
case,  which  must  govern  i  and  that  the  stat.  9  Geo.  1.  c.  22. 
did  not  create  a  hew  offence,  but  only  excluded  the  prin- 
cipal from  clergy  more  clearly  in  respect  of  what  was  arson 
at  common  law;  it  being  doubtful  before  that  statute,  whe-^'^^^  222*3. 

and  Alexander  P«Qlt!cr*fl  case,  llCo. 29.  Fost.  330 to 33^* 
ftp  ther 
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Ch.  XXI.  (6.  ther  or  not  the  principal,  or  at  least  persons  in  holy  ordeis^ 

The  house  of  an-  ^^^e  entitled  to  the  benefit  of  clergy  in  arson. 

'  Andrew  Breeme  was  indicted  for  arson  of  a  house  at 

Breeme's  case,  common  law,  and  upon  the  statute  9  G.  1.;  and  the  indict- 

1780,  cor.  ment,  which  contained  several  counts,  respectively  chaigied 

^>'^'^  B-  it  to  be  the  house  of  William  Bolton,  of  Stone  Tuppen^  and 

(1  Leach,  261.  of  die  prisoner  himself.    The  jury  found  him  guUty^  and 

s.  c  )  and  ^i&o  found  that  the  prisoner  wilfully  and  maliciously  set  cm 
SMS  Sum.  319.  ^  ,,  i.i_  •         i-i_«j-  .•• 

No  arton  by  lessee  ^^  2«id  bumt  the  house  mcnuoned  m  the  indictment,  which 
to  hum  the  house  was  in  lease  to  him  from  Stone  Tuppen  for  the  term  of 
undJtheTsaHi^  three  years,  who  was  possessed  of  it  for  a  term  of  99  years 

under  Bolton.  On  the  26th  of  May  1780,  the  Judges  (Lord 
Mansfield  and  De  Grey  C.  Js.  absent,  and  one  place  vacant,) 
debated  this  case,  and  all  but  Nares  J.,  who  the  next  day  also 
concurred,  held  that  the  prisoner  was  not  guilty  of  fdooy. 
They  said,  as  in  Spalding's  case,  that  arson  is  the  burning 
the  house  of  another:  that  it  is  an  offence  immediately  against 
the  possession:  and  that  therefore,  if  a  person  in  possession  of 
a  house  as  tenant,  however  short  his  term  may  be,  set  fire 
MS.  Gould  J.     to  it,  it  is  not  arson.    They  all  thought  that  Holmes'  case 

could   not  be  departed   from,   though   some  thou^ttt    that 

possibly  it  might  have  been  othenvise  detenntned  at  fint 

Others,  however,  held  the  principle  of  that  case  to  be  right, 

considering  the  offence  to  be  created  for  the  protection  of 

the  party  in  possession.     And  all  the  Judges  agsun  held  that 

the  Stat.  9  Geo.  1.  did  not  vary  the  offence,  but  was  passed 

to  exclude  clergy  from  the  principal  more  clearly  than  it  was 

before ;    and*  particularly  adverted  to  a  clause  at  the  end  of 

that  act  for  securing  damages  to  the  party  injured. 

Rex  V.  PccUey,       These  cases  were  again  recognised  in  that  of  Pedlev,  who. 

32  Geo.  3.  MS.  *^  ^^^  amongst  other  counts  of  the  indictment,  was  chained 

(Cald.  218.  and  with  burning  his  own  house.  Though  Ld.  Mansfield  said  that 

s.  c.)*^  '  "        *f  Holmes'  case  had  been  a  new  question  he  should  not  ha^*e 

riik  I  Hale,      been  singly  of  a  conUary  opinion.    Pedley  was  also  charged 

with  setting  fire  to  his  own  house,^with  intent  to  bum  the 
house  of  Richard  Coombe,  and  (in  another  county  of  the 
mayor  of  Bristol,  near  to  the  prisoner's  own  house,  by  mhich 
the  said  house  of  R.  Coonihe,  &c.  was  set  on  fire  and  burned. 
The  special  verdict  stated  that  the  house  had  been  deroised 
by  the  mayor  of  Bristol  to  Coombe  for  99  years,  by  him  to 
one  Parjy  for  a  year,  and  so  from  year  to  year,  and  by  Parrv 

to 
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to  one  John  Laiidry  for  three  months,  who  was  in  pY)sseBsion  Ch.  XXI.  §  6. 
of  it  at  the  time  of  its  being  burned.  And  there  being  no  '^^  ^^**  ^'"- 

«ount  stating  it  to  be  the  house  of  John  Landry,  the  Court, ' 

who  held  that  arson  was  an  offence  against  the  possession  of 
mnother^  gave  judgment  for  the  prisoner;  but  remanded  him 
to  custody,  as  he  hadiiot  been  tried  for  burning  the  house 
•f  the  tenant. 

But  it  is  not  a  mere  residence  in  a  house  without  any  in-  Gowen's  case, 
terest  therein  which  will  bring  a  party  within  the  principle  ^^^  co™  Lord 
of  the  above  cases*  In  William  Gowen's  case,  it  appeared  C.  B.  Skinner. 
Aat  the  house  which  had  been  burnt  by  him  at  Laxfield  in  ^5\2c^^/i' 

T^«  1        1    Tx   »  •       1      ana  MS.  Jiid. 

Suffolk  was  rented  by  one  Richard  Dobney,  named  m  the  One  put  by  o%fer' 
Srst  count  as  the  owner,  and  let  by  him  from  year  to  year  ^^t^^*  of  the  poor 

m  r  -r       /-ill  'ii  r      *     iTito  a  house  to  Ifce 

to  the  parish  officers  of  Laxneld,  who  paad  the  rent  for  it,  there  U  merely  a 
and  who  were  at  the  time  of  the  burning:  the  house   the  *^'^^"^»  ""j^  ^'* 
persons  named  (individually)  m  the  third  count  of  the  indict-  theirs,  and  he 
ment.  which  was  framed  as  well  at  common  law  as  on  the  ^^y /^ommtt  or* 

^  rr>x  '  .        .       ^  ton  by  bHrmng  tt. 

9tat»  9  Geo*  1*    The  prisoner  was  a  poor  man  maintained 

by  the  parish,  and  had  some  time  before  the  burning  of  the 

house  been  put  by  the  parish  officers  to  live  there,  and  was 

resident  therein  with  his  family  at  the  time  of  the  fact  being 

committed,  and  had  the  sole  possession  and  occupation  of  It, 

without  payment  of  any  rent.    The   prisoner  was  found 

guilty;  and  on  reference  to  the  Judges  in  Michaelmas  term 

1786,  they  all  held  the    conviction  to  be   proper;  for   the 

prisoner  had  no  interest  in  the  house,  but  was  merely  a 

servant,  and  therefore  it  could  not  be  said  to  be  his  house;  Vide  Rickman's 

but  the  overseers  had  the  possession  of  it  by  means  of  his  g'^p'  ^^^' ' 

occupation* 

Other  nice  questions  have  occurred  in  cases  where  the 
possession  has  been  ambiguous,  as  against  whose  house  the 
indictment  should  charge  the  offence  to  have  been  com- 
mitted; but  those  will  more  properly  come  under  consider 
ration  when  I  treat  of  the  form  of  the  indictment,  and  the  Post  8. 11. 
proof  necessary  to  support  it* 

But  though  arson  can  only  be  committed  by  burning  the         $  7, 
honse  of  another,  yet  even  the  burning  of  a  man^s    owli  Burning  a  manU 
house  in  a  town,  or  so  near  to  other  houses  as  to  create  i^Tiawk.  ch.  S9. 
danger  to  them,  is  a  great  misdemeanor,  and  may  be  pu-  s*  l  • 
nished  with   fino  and  imprisonment,   pillory   and   finding  ^^^inj^if  ^ase, 

sureties,  ^^^'  ^^'  377. 

Sum.  85. 
4BlRc.Com.221. 
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Ch.  XIX.  i  7.  sureties,  as  was  done  in  Holmes^  case  before  menUoDed. 

Of  a  man' t  own  ixi  some  cases  the  indictment  has  laid  the  fact  to  be  ^th 

'. intent  to  bum  such  other  houses:   but  however  auch  aa 

intent  may  aggravate  the  offence,  it  is  cleaxiy  not  necesaaiy 
to  be  laid  or  proved :  such  an  act  mu^  in  its  nature  create 
great  danger  and  terror  to  the  neighbourhood,  be  die  intent 

Post  1030.        what  it  may.    And  in  Proberts'  case,  after  menticMied^  no 

other  matter  was  laid  in  aggravation  but  the  contiguity  of 
other  houses,  which  were  thereby  endangered. 

It  is  also  a  great  aggravation  if  one  bum  his  own  house  iii 
liny  situation  with  intent  to  defraud  insurers:  but  I  find  no 
instance  of  an  indictment  sustained  on  that  ground  alone  as 
the  gist  of  the  offence:  it  was  otherwise  laid  in  the  cases  of 
Probfrts  and  Isaac  after  mentioned* 

Scofield's  case,      John  Scofield  was  tried  before  Lord  Mansfield,  at  th# 

B *R^CaUr397  *^^^'"S*  ^^  Westminster  after  Michaelmas  term,  24  Geo.  a, 
Jrwn  u  an  injury  on  an  indictment  which  contained  six  counts.  The  first 
only  to  the  actual  ^^^^^  Stated  that  the  prisoner  wickedly,  unlawfiiBy,  and 
mutt  be  «o  laid,  maliciously  intending  and  contriving  to  feloniously  set  fire 
Where  an  tndict-  ^^  bum,  and  consume  a  certain  house  of  one  Tames  Ram* 

tnent  charge*  a»,.  'r.«,  .i  . 

act  to  have  been  sey  there  Situate,  (of  which  house  he  the  pnsoner  was  then 
done  viith  a  ^^^^- possessed,  for  a  certain  term  of  years  then  and  yet  to  come 

nious  tntent,  and^  .j>  o-ur  j  -.• 

thejuryfnda     and  Unexpired,)  on,  &c.  with   force  and  arms,   at,  &c.   a 
^pj^^^  jif  ^i/rjF/  certain  lighted  wax  candle,  which  he  the  said  prisoner  had 
laid,  do  not  a-     then  lately  before  set  fire  to  and  lighted,  did  unlawfully, 
mount  to  felony,  wickedly,  and  maliciously  fix  and  put  in  a  certain  closet 
/ofp  to  a  misde-  under  and  adjoining  certain  wooden  stairs  called  the  kitchen 
meanor  the       gtairs,  in  the  aforesaid  house  of  the  said  James   Ramsey; 
nouncejudfnent  which  said  house  was  then  situate  in  a  certain  neighbour* 
a*for  that         hood  and  street  there  called  New  Bond-street,  and  conti- 
^^^'       •      guousy  and   adjoining  to  certain   dwelling-houses   thereof^ 
and  banging  to  divers  liege  subjects,  &c«:    and  that  h^ 
the  prisoner  did  then  and  there  unlaw  fuUy^  wickedly,  and 
maliciously  put  and  place  about,  unto»  and  against  the  said 
lighted  candle,  so  fixed  and  put  by  him  in  the  said  closet  as 
aforesaid,  divers  matches,  &c.  and  other  combustible   ma- 
terials, with  a  xvickedand  tnaliciotts  intention y  by  means  thereof 
then  cmd  there  feloniously  to  set  fire  to  the  aforesaid  house  of  the 
said  James  Ramsey^  and  to  him  and  consume  the  same^  to  the 
great  damage,  &c.    The  second  count  no  otherwise  varied 
the  charge  than  by  describing  the  house  to  be  the  dwelling- 
house  of  the  prisoner  himself.  The  third  count  stated  that 
•  •  •  -  •      • 

tfas 
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«he  prisoner  set  fire  to  certain  matches,  &c.  im  ti  certain  Ch.  XXI.  %  7. 
other  house  of  the  said  James  Ramsey,  &c.  under  certain  QT"  manU  own 

wooden  stairs,  &c«  by  means  thereof  feloniously  to  set  fire 1_^ 

to  the  said  lasUmentioned  houstj  &c«:  without  stating,  that  it 
was  in  the  possession  of  the  prisoner,  or  that  he  had  any 
term  in  it.  The  fourth  count  charged  the  offence  to  have 
been  committed  in  the  same  manner,  in  the  house  of  the 
prisoner.  The  fifth  count  charged  an  attempt  to  set  fire  to 
the  house  of  the  sud  James  Ramsey;  and  the  sixth  count, 
m  attempt  to  set  fire  to  the  house  of  the  prisoner.  AU  the 
counts  in  like  manner  charged  the  act  to  have  been  done 
with  a  wicked  and  malicious  intention  fehniously  to  set  fire 
to  the  house,  &c.  but  none  of  them  charge^  an  intent  of  set- 
ting fire  to  the  adjoming  houses.  The  jury  having  found  the 
prisoner  guilty;  it  was  afterwards  moved  to  arrest  the  judg- 
ment; 1st,  because  Ae  indictment  having  charged  the  offence 
to  have  been  done  feloniously,  it  could  only  be  sustained  by 
shewing  it  to  be  a  felony.  2dly,  That  if  it  were  no  felony  the  *  # 
fact  was  not  indictable  at  all,  as  it  was  merely  an  attempt  to 
commit  a  misdemeanor.  After  argument,  the  Court  took  time 
to  consider  their  judgment;  and  on  the  11th  of  Feb.  1784, 

Lord  Mansfield  C.  J.  delivered  their  opinion.  He  be- 
gan by  observing  that  the  third  count  was  clear  of  all  objec- 
ti<m:  for  there  it  W3S  stated  to  be  the  house  of  J.  Ramsey, 
without  alleging  that  it  was  in  the  prisoner's  possession;  and 
as  it  would  have  been  felony  to  have  burnt  such  a  house,  the 
intent  was  there  properly  charged  to  be  felonious.  But  as  ' 

the  evidence  did  not  support  that  count,  the  judgment  of 
the  Court  was  founded  on  the  first  count.  Then  as  to  the 
the  first  objection  urged  agsdnst  the  first  count;  it  ^^^RllMnly 
true  that  it  could  be  no  felony  in  the  Defenda^^HMirfr  ct 
house  of  which  he  was  in  possession;  and  that  i^^Bpear-  . 
ing  upon  the  face  of  the  indictment,  by  which  mcCoxXf^  * 
must  see  that  the  offence  charged  was  not  a  felony,  the  word 
feloniously  was  repugnant  to  the  legal  iAiport  of  the  offence 
charged,  and  must  be  rejected  as  surplusage ,  and  then  judg- 
ment ought  to  be  pronounced  against  the  Defendant  as  for  the 
ofifence  of  which  he  stood  convicted ;  according  to  the  pre- 
cedent in  Holmes'  case,  which  was  an  authority  expressly 
in  point,  and  when  examined  and  rightly  understood  v/as  not 
liable  to  the  objection  made  to  it  by  Lord  Hale.  [He  then 
!^*plained  the  true  groixnd  of  that  judgment  in  the  manner  Ante,  1054. 

before 
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Ch.  XXI.  57.  before  stated],    hi  answer  to  the  second  objection,  he  ob» 
Of  a  manU  ovjh  served  that  the  offence  did  not  rest  in  bare  intention.  wUch 

-^ '• without  an  act  done  was  not  punishable  by  our  law;  but  here 

was  an  act  done,  and  then  the  law  might  judge  not  only  of 
the  act  itself,  but  oi  the  intent  with  which  it  was  done ;  smd 
that  if  the  act  were  coupled  with  an  unlawful  and  malicioas 
intent,  though  in  itself  the  act  would  otherwise  have  bees 
innocent,  the  intent  being    criminal,  the  act  became  crimi- 
nal and  punishable.  And  tha;t  there  was  no  difference  in  the 
description  of  the  offence,  though   there  was  in  the  degree 
of  guilt,  whether  the  act  were  done  with  intent  to  commit 
a  felony,  or  with  intent  to  commit  only   a  misdemeanor* 
And  he  referred  to  several  authorities  as  supporting  the  ge- 
neral principle. 
Proberts*  ease.      The  same  doctrine  was  laid  down  in  the  case  of  William 
B.  R.  Mich.        Proberts.    He  was  indicted  for  a  misdemeanor  in  havine 
^i/rwin^  a  wan'*  unlawfully,  wilfuUy,  and  maliciously  set  on  Ere  and  burnt  a 
own  bou»9^nii'  certaiahousc  of  William  Bramwell,  situate  in  the  parish  of 
indictable  as  a*    St.  Ann  within  the  liberty  of  Westminster,  then  in  the  occu- 
misdemeanor  at  padon  of  the  Defendant,  which  said  house  was  contiguous 
If  done  Kvitb  in-   and  adjoimug  to  certain  dweiung-houses  belonging  to  diven 
tent  to  defraud    H^gQ  subjects  situate  in  the  said  parish,  by  means  whereof  the 

insurer*,  and         j       ir        1  r  j*  r  i*      ^  •  1 

other  bouses  be  dwellmg-houses  ot  divers  liege  subjects  were  m  great  dan* 
burned  in  conse-  ger  of  being  bumed;  to  the  damage  terror  and  affrightR>ent 
V/eiony.     ^  ^of  all  liege  subjects  near  the  said  house  of  the  said  William 

Bramwell  inhabiting  and  dwelling,  to  the  great  damage  id 
the  said  W.  Bramwell,  and  against  the  peace,  &c.  The 
second  count  laid  it  to  be  the  Defendant's  own  house.  Hie 
Defendant  was  tried  and  found  guilty  at  the  sittings  in  Tri- 
nity tei^H^QQ  before  Ld.  Kenyon  C.  J. ;  and  beings  brought 
up  f'^'^lf^B^^^^  1^  Michaelmas  term  following  was  sentenced 
by  tlfl|HFt  to  two  years  imprisonment  in  Newgate,  and 
clurin^Rat  time  to  stand  once  in  the  pillory  at  Charing- 
Cross,  and  to  give  security  for  his  good  behaviour  for  seven 
years  from  the  expiration  of  his  imprisonment,  himself  in 
500^1,  and  two  sureties  in  50/.  each.  In  passing  sentence 
Gross  J.  said,  that  though  by  a  lenient  construction  of  the 
law  of  arson  this  offence  was  holden  not  to  be  felon v,  vet  it 
was  a  misdemeanor  of  great  magnitude,  and  deser\'ing  of 
the  most  exemplary  punishment.  And  that  if  it  bad  30 
happened  that  any  of  the  neighbouring  houses  had  been  set 
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on  fire  in  consquence  of  the  Defendant's  wilful  and  mali-  Ch-  XXI.  f  7. 
cious  act  in  setting  fire  to  his  own  house,  (which  was  proved  ^f^  man'tovm 

to  be  done  in  order  to  cheat  the  insurance  office,)  it  would '  .  ^ 

clearly  have  amounted  to  a  capital  felony^  and  his  life  would 
have  paid  the  forfeit. 

Hence  it  appears  that  though  the  primary  intention  of  the  J  8. 

party  were  only  to  bum  his  own  house,  yet  if  in  fact  others''^'"'  to  bum  m 
were  burnt,  bemg  adjommg  and  m  such  a  situation  as  that  the  and  thereby  bum* 
fire  must  in  all  probability  reach  them,  the  intent  being  un-  ^»g j^nather'^s.  ^ 
lawful  and  malicious,  and  the  consequence  immediately  and  and  6  St.  Tr. 
necessarily  flowing  from  the  original  act  done,  it  is  felony.  ^^^• 
This  has  been  before  adverted  to  with  another  vfiw,  to  shew 
that  tlie  malice  shall  be  applied  to  the  consequential  act,  and 
is  also  confirmed  by  an  express  decision  on  the  point. 

John  Isaac  was  indicted   for   a  misdemeanor  in  having  jsi^ilc's  cate, 

unlawfully,  wilfiillv,  and  maliciously  set  on  fire  and  burnt  a  Spr.  Ass.  179§, 
_^  .     1  r  r^y  r  i_  •        •       i_  ^»         x-cor-Buller J.MS* 

certain  house  oi  Thomas  Isaac,  bemg  m  the  occupation  ot 

the  said  John  Isaac:  which  house  the  indictment  alleged 
was'  contiguous  and  adjoining  to  certain  dwelling-houses  of 
divers  liege  subjects,  &c. ;  by  means  whereof  the  same  were 
in  great  danger  of  being  set  on  fire  and  burnt.  There  was 
a  second  count  which  differed  only  in  charging  that  the 
house  set  on  fire  was  the  prisoner's  own  house. 

The  counsel  for  the  prosecution  opened  that  the  charge  to 
be  proved  against  the  Defendant,  though  laid  as  a  misde- 
meanor, was,  that  he  wilfully  set  on  fire  his  own  house  in  or- 
der to  defraud  the  Phcenix  fire-insurance  office ;  and  that  in 
feu:t  his  own  and  several  other  persons*  houses  adjoining  were 
iurnt  down.  Upon  which  Buller  J.  said,  that  if  other  persons* 
houses  were  m  fact  burnt,  although  the  Defendant" might  only  ^^i^^^Q^j^.noi, 
have  set  fire  to  his  own,  yet  imder  these  circumstances,  the 
prisoner  was  guilty,  if  at  all,  of  felony  ^  the  misdemeanor 
being  merged ;  and  he  could  not  be  convicted  on  this  indict- 
ment; and  therefore  directed  an  acquittal. 

Principal  and  Accessary y  and  Clergy.  §  9. 

"\Vhatever   doubt   may    formerly  have   been   entertained,  PrincipaU  and 
whedier  the  stats.  23  H.  8.  c.  1.  s.  3.  and  25  H.  8.  c.  3.  s*^-Th7^'cle^^!^ 
ousting  clergy  from  tlie  principals  in  arson,  which  had  been2  Hawk.ch.  S!;. 
repealed  by  1  Ed.  6.  c.  12.  s.  10.,  were  revived  in  toto  by  ^  ^^^  ^^^  ^^ 

sUt.  S  Sc  6  £d.  6.  c.  lO.j  or  wlicthe;i-  ihe  principals  in  ai-son  2  Uale!  333.  fc 

^       ch.  46.  Fost. 

^^y^ir.Z.  331.  Sec./ 
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Ch.  XXI.  $9.  were  virtualty  excluded  Irf  the  stat  4  &  5  Ph.  &  M.,wfaidi 
Jhrtncipalt  and  excluded  the  accessary  before^  it  is  unnecessary  to  consider; 
because  clergy  is  now  expressly  denied  to  the  principal  in  aDl 


4Blac.Com.2a2.  ^ases  within  the  stat.  9  Geo.  1.  c  22.    But  Lord  Hak  and 

11  RcD*  34. 

Plowd.  475.        Mr.  Justice   Foster  are  decidedly  of  opinion  that  the  stat. 

Ante,  8.  2.         4  &  5  Ph.  &  M.  had  such  an  operation* 

By  the  further  provision  of  the  stat.  9  Geo.  1.  c.  22.  the 

Vide  Process  to  offender  may  be  recpiired  by  order  of  the  King  in  coundl 

brmg  in  Uio  ^     ^  surrender  within  40  days  in  the  manner  set  finth  at  larg^ 

in  another  place,  in  default  of  which  the  Court  may  award 
execution. 

In  addition  to  the  above,  the  general  stiat«  of  the  3  W.  &  M« 
c.  9.  s.  2.  enacts  that  ^^  If  any  person  or  persons  whatsoever  be 
*^  indicted  of  any  offence,  for  which  by  virtue  of  any  fonncr 
**  statute  he  or  they  are  excluded  from  the  benefit  of  deigy 
*^  if  he  or  they  had  been  thereof  ccmvicted  by  verdict  or 
^^  confession;  if  he  or  they  stand  mute,  or  will  not  answer 
*^  directly  to  the  felony,  or  shall  challenge  peremptorily 
^*  above  20,  &c,  or  shall  be  outlawed  thereupon,  shall  not 
^^  be  admitted  to  the  benefit  of  his  or  their  cleigy." 

1  Hale,  yrs.  Accessaries  after  stand  upon  the  same  footing  as  in  other 

felonies,  and  are  not  deprived  of  clergy  by  any  statute^  ex- 
cept after  an  order  of  the  King  in  council,  as  abovemen- 
tioned,  in  which  case  after  the  time  limited  in  the  order 
is  expired,  ^^  such  as  conceal,  aid,  abet,  or  succour  sudi 
^^  offender,  knowing  him  to  have  been  so  charged  and  8» 
(^  required  to  surrender,  being  lawfully  convicted  thereof 
"  are  ousted  of  clergy." 

Trial* 

$  10.  By  the  t4th  sect,  of  the  stat.  9  Geo.  1.  c  22.  ^  For  the 

Trtal,  ((  better  and  more  impartial  trial  of  any  indictment  or  inr 
'  ^'  formation  which  shall  be  fo\md,  commenced,  or  prosecuted 
'^  for  any  of  the  offences  against  this  act,"  it  is  **»'*fl^rtf4| 
<<  That  every  offence  which  shall  be  done  or  committed 
"  contrary  to  this  act  shall  and  may  be  inquired  of^  exa^ 
*^  mmed,  tried,  and  determined  in  any  county  widiin  that 
<«  part  of  Great  Britain  called  England,  in  such  manner  and 
^^  form  as  if  the  fact  had  been  therein  committed.*^  Saving 
corruption  of  blood,  loss  of  dower,  and  forfeiture  of  lands, 
goods  and  chattels. 

la 
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In  Mortifies  case  it  was  holden  to  be  at  the  option  of  «ny  Chi  XXI.  $  la 

{>rivate  prosecutor  to  prosecute  in  another  county*  Tried. 

r    ,.  7  r»       /•  MoTtis's  casc. 

Indictment  and  Proof.  2  BlacRep-  rsi 

The  indictment  for  arson  at  common  law  must  lay  the        $  11. 
oifence  to  have   been  done   wilfully  (or   voluntarily)  G;u//«<^'jjw«n«  oni 
maliciously^   as    well    as  feloniously.    And    in  Cox's  case,  i  Hawk.  ch.  39. 
where    the   indictment   which  was    for    perjury   at   com-^-^-SMS 
mon  law,  charged  the   offence   to  have   been   committed  Ante,  s.  3. 
*'  fabely,  maliciously,    wickedly,   and    corrupdy,"  all   the  Rickroan'scaaci 
Judges  held  that  those  words  implied  that  it  was  done  wil-  ^^Jg  ^^^ 
fully.  And  though  the  stat.  9  Geo.   1.  has  not  the  words  1  Leach,  82. 
"  wilful  and  malicious,"  &c.,  yet  it  seems  they  are  equUy  ante^i^L^**^* 
necessary  to  an  indictment  under  the  statute;  for  malice  is  MS.  Buller  J. 
of  the  essence  of  the  offence:  and  so  it  was  considered  by 
several  of  the  Judges  in  Susan  Minton's  case;  though  that 
point  was  not  necessarily  under  consideration. 

It  is  agreed  however,  that  laying  the  burning  to  be  of  at  Hale,  S67. 
house  is  sufficient  even  at  common  law,  without  saying  a  i",5^j^^^p,^3g. 
{hvelling'houit.   In  Glandiield's  case  after  mentioned^  the  s.  i.  3  Inst.  67. 
indictment,  which  was  framed  on  the  stat.  9  Geo.  1.,  stated  l^***  ^9^' 
the  burning  to  be  of  outhouses  generally,  which  was  ruled  by 
Heath  J.  to  be  sufficient,  without  stating  of  what  denomi- 
nation of  outhouses,  such  being  the  description  in  the  statute 
9  Geo.  1. 

So  it  is  sufficient  to  charge  the  burning  of  an  outhouse,  if  Kotth's  case^ 
it  be  such  in  fact,  though  in  point  of  law  it  be  parcel  of  the  *"^*^*        * 
dwelling-house,  as  being  within  the  curtilage. 

At  common  law  it  was  necessary,  as  before  observed,  to  Ante,  s.  4 
state  an  actual  burning;  but  the  stat.  9  Geo.   1.  using  the 
term  "  set  fire  /©"  the  house,  it  is  now  become  common  to 
state  both,  though  in  effect  meaning  the  same  thing. 

Where,  in  order  to  convict  a  party  of  a  misdemeanor  for  Ante,  s.  7. 
burning  his  own  house,  it  is  necessary  that  the  act  should  be 
founded  upon  some  special  evil  intent  to  the  property  of 
others,  it  is  necessary  to  lay  such  intent  in  the  indictment. 
But  whether  or  not  such  intent  be  a  necessary  constituent 
part  of  the  offence,  if  it  be  laid  and  proved,  it  is  a  circum- 
stance highly  aggravating  against  the  offender. 
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Ch.  XXI.  f  11.      But  where  one  intending  only  to  bum  the  house  of  A* 
Indictment  and  thereby  bums  the  house  of  B.,  the  indictment  may  dtarge 
_1-J__him  with  the  malicious  and  wilful  burning  of  B.'s  house. 
1  Hale,  569.  From  what  has  been  said  before  it  is  plain  that  an  indict- 

Whose  house.      ment  for  arson  must  upon  the  face  of  it  appear  to  be  of  tbe 
Ante,  8.  6.         house  of  another;  and  it  must  also  state  whose  house:  and 

per  tot.  ,  *^  ,      , 

with  that  the  proof  must  agree.  An  indictment  charged 
Rickman's  cise,  that  the  prisoners,  Martha  Rickman,  and  Sarah  Rickmas, 
Wii^cbester       u  feloniouslv,  Voluntarily,  and  maliciously  set  fire  to  a  certain, 

Sum.  Ass.  ir89,  ,  •  '.       ,  -  1    r  r-n-      l         «  j  i„  l  /• 

cor  Buller  J.     riouse  situcfte  in  the  parish  of  hilingham^  etc, ;  and  by  such  nr- 
MS.  Btiiler  J.     jj^g  ^  afo(*esaid  feloniously,  voluntarily,  and  malicionslybunit 

and  consumed  the  same  house,  &c."  against  the  form  of  die 
statute,  &c.  The  prisoners  were  convicted;  but  judgment 
was  respited.  And  afterwards,  in  Michaelmas  term  1769,  all 
the  Judges  held  the  conviction  wrong,  because  the  indict- 
ment did  not  state  to  whom  the  house  belonged.  And  it 
having  been  proved  in  that  case  that  the  house  belonged  to 
the  parish,  and  that  they  suffered  one  Thomas  Early  to  live 
in  it;  but  who  were  the  trustees,  or  in  whom  the  legal  estate 
was  vested,  was  whoHy  unknown;  the  Judges  agreed  that 
the  house  might  have  been  laid  to  be  the  property  of  the 
overseers,  or  of  persons  unknown. 
Ante  1027.  ^^  could  not  be  said  to  be  Early's  house,  on  the  same 

principle  as  in  Gowen^s  casebeforementioned:he  was  mere- 
ly a  servant  of  the  parish* 

It  requires  great  nicety  in  some  cases  to  distingBid  die 

person,  who  may  be  said  to  occupy  suo  jure,  and  against 

whom  the  offence  must  be  laid  to  have  been  committed. 

Glandficld's       ^^  Glandfield's  case  it  appeared  that  the  outhouses  burned 

case,  Exeter      were  the  property  of  Blanche   Silk,  widow,  but  were  orfr 

III'  Heaih  J^^'  ^^^^  "s^  °f  ^y  J^^^  ^'*^^  ^^^  ^^">  ^^^  ^^^^^  ^*  ^^^  aft« 
MS.  his  father^s  death  in  the  dwelling-house  adjoining  the  out- 

houses,  and  took  upon  him  the  sole  management  of  the 
farm,  with  which  these  outhouses  were  used,  to  the  loss  and 
profit  of  which  he  alone  stood,  though  without  any  particu- 
lar agreement  between  him  and  his  modier;  and  he  paid  all 
the  servants,  and  purchased  all  the  stock:  but  the  legal 
property  both  in  the  .dwelling-house  and  farm  wa3  in  the 
mother,  and  she  alone  repaired  the  dwelling-house  and  the 
outhouses  in  question.  Heath  J.  held  that  as  to  the  stable, 
%  poundr 
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pound,  and  hogsties  which  the  son  alone  used,  the  indict-  Ch.  XXI.  $11. 
ment  must  lay  them  to  be  in  his  occupation;  and  as  to  the  Indictment  and 
brewhouse,  (another  of  the  outhouses  burned,)  the  mother  ..., 
and  son  both  occasionally  paying  for  ingredients,  the  beer 
being  used  in  the  family,  to  the  expences  of  which  the  mo- 
ther  in   part   contributed,  though  without   any  particular  \ 
agreement  as  to  the  proportion,  that  the  same  should  be  laid 
in   their  joint   occupation.     The   prisoner  was   afterwards 
convicted  on  a  second  indictment  {a)  drawn  agreeably  to 
this  opinion;   the    first   having  improperly  laid   the  whole 
premises  as  in  the  sole  occupation  «f  the  mother;  and  he 
was  executed* 

In  Minton's  case  before  stated,   though  the  indictment,  Minton's  case, 
which  was  framed  on   th*    stat*  22  &  23  Car.    2,    c.  17,  "^^^^  1^21. 
charged  the  burning  to  have  been  in  the  night-time,  and  the 
fact*  was  proved  to  have  been  committed  by  day,  yet  the 
conviction  was  holden  proper;  that  circumstance  being  im- 
material on  the  Stat.  9  G.  1.  c.  22. 

In  the  case  of  the  two  Rickmans  above  mentioned,  the^ickman'scMe, 
proof  adduced  by  the  first  witness  of  the  prisoners'  having 
been  present  in  the  house  and  implicated  in  the  fact  was, 
that  a  bed  and  blankets  were  afterwards  found  in  their  pos- 
session, which  had  been  taken  out  of  the  house  at  the  time 
it  was  fired,  and  concealed  by  them  from  that  time.  Buller  J. 
doubted  at  first  whether  such  evidence  of  another  felony 
could  be  admitted  in  support  of  this  charge:  but  as  it  seemed 
to  be  all  one  act,  although  the  prisoners  came  twice  to  the 
house  fired,  which  was  adjoining  to  their  own,  he  adniitted 
this  amongst  other  evidence. 

(a)  The  second  indictment  contained  two  counts^  Um  fint  laying^  the  oc- 
copalioo  in  tiie  spn  alone,  the  other  laying  it  in  the  mother  and  son. 
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CHAP.  XXIL 
MALICIOUS  OR  FRAUDULENT  MISCHIEF. 


References   to  Offences  e/usdem  generU  under  othet 

appropriate  Titles.  -  -  §  ^' 

Arson.  Burning  of  all  BuiUsGngSj  Stacksj  &c.  of  Cm^ 

Strcpw^  Haif^  or  Wood.  it. 
Pulling  down  or  beginning  to  demoUsh  Rouses,  M3l5,ind 

Chapels  by  Rioters,  referable  to  RioU  ib* 
Nuisances^  Maims,  Spoiling  Cloatha^  Piraoj,  referable  tt 

other  general  Heads. 

1.  In  the  Northern  Counties.  -     #      '  ^ 

Making  Prey  or  Spoil  of  Persons  or  Goods  on  4«*J 

Feud  or  otherwise,  or  taking  or  giving  Blochnw^^ 

burning  Bams  or  Stacks  of   Com,  Felony  withoU 

Clergy  by  Stat.  43  Eliz.  c.  13.  ib. 

Moss  Troopers  punishable  capitally  or  by  TransportatKH, 

by  Stat.  18  Car.  2.  c.  3.  ib. 

%   By  burning  Grig,  Ling,  Heath,  Furze,  Goss,  sr 
Fern.  .  .  .  ijj 

A  Misdemeanor,  by  Stat.  4  &  5  W.  &  M.  c.  23.  i» 
in  Part  inquirable  before  Justices  of  Peace  oy  o 
28  Geo.  2.  c.  9.  passed  for  the  better  Preservation 
the  Game.  ib. 

3.  By  Hunters.  -  -  -         .  *  ^ 

Oifences  by  such  referable  in  Part  to  Larceny.  H- 
Killings  wounding^  or  destroying^  &?c.,  or  attempt^ 
kill,  isfc.  Deer  in  inclosed  Grounds,  Felony  and  Tr«* 
porution  by  Stat.  42  Geo.  3.  c,  107*  ib*  L^ 


I 
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The  same  in  open  Ground^  a  Forfeiture  of  50/.  &c»  for 
first  Offence,  and  for  second  Ofience  Felony  and 
Transportation  for  T  Years.  -  -  J  4. 

Carrying  offensive  Weapon,  where  Deer  kept,  with  Intent 
to  hunt,  &c.,  or  resisting'  Keepers,  &c«  Felony  and 
Transportation*  ib* 

4.    £y  burning  Timber-Trees,   Woods ,   UhdertuoodSj^ 

Coppices,  &?r.  Hoots,  Plants,  &f^#  •         5  5. 

The  Statutes* 
1.  Barking  Fruit-Trees^  treble  Damages  to  Party  grieved, 
and  Fine  to  the  King,  by  Stat*  37  H.  8*  c«  6.  ib. 
Damages  recoverable  against  the  Parish,  &Ct  for 
the    Destruction   of  Trees  by  Stat.  1   Geo.   1. 
St.  2.  c  48.,  the  same  as  by  Stat.   13  Ed.   1. 
St.  1.  c.  46*  for  Hedges,  &c.  overthrown  m  the 
Nights  ib. 
\Lf  ^Malicious  burning  any  Wood,  Underwood,  or  Coppice, 
Felony  by  Stat.  1  Geo.  1.  st.  2.  c.  48.  s.  4.  ib. 

Damages  recoverable  as  by  Stat.  1  Geo.  1,  st.  2. 
c  48.  for  the  Destruction  or  spoiling  of  all 
Woods  or  Underwoods,  Coppices,  Trees,  Pqles, 
Springs  of  "^Vood,  Thorns,  and  Quicksets,  and 
for  breaking  down  and  destroying,  &c  of  all 
Gates,  Pales,  Rails,  Fences,  Ditches,  Banks, 
&c.  or  other  Inclosures  of  such  Woods,  &c« 
whether  by  Day  or  l«Jight,  by  Stat.  6  Geo.  1. 
c*  16.  explaining  and  amending  the  former 
Act.  ib^ 

jii.  By  s.  2.  of  Stat.  6  G.  1.  c  16.  destroying,  burning, 
spoiling,  &c«  in  open  or  clandestine  Manner,  or 
wrongfully  and  maliciously,  all  such  Woods,  Springs 
of  Wood,  Underwood  or  Coppice,  or  destroying,  &c. 
Hedges,  fc?c.  or  Inclosures  of  such  Woods,  &?c.  Planta- 
tions^ Timber,  Fruit'Tree  or  other  Trees,  Thorns,  or 
^uicisets,  inquirable  before  Justices  of  Peace  in  or 
out  of  Sessions,  who  on  Convicdoja  may  award  the 
same  Penalties  and  Punishmente  as  under  Stat.  1  Geot^ 
«    Xp  St.  2.  c.  48.  ib. 

Damage 
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Damages  given  to  Party  grieved  by  former  Stttutes 
extended  to  Trees  in  New  Inclosureft  by  Stat. 
29  Geo.  2.  c  36.  -  -  ^  5* 

iv.  Stat.  29  Geo.  2.  c  36.,^ve8  the  like  Jurisdictkm  to 
Justices  of  Peace  to  inquire  of  the  same  Trespaata 
against  New  Inclosures  as  before  given  by  Stat  6 
Geo.  1.  c.  16.  ib*  ' 

Observations  on  the  abovementioned  Statutes,  (  6. 

V.  The  unlawful  and  malicious  Destruction  of  omamentaL^ 
useful^  or  projitable  TreeSj  in  any  Avenue^  Garden^  Or^ 
chardy  or  Plantation^  a  capital  Felony  by  Stat.  9  Geo. 
1.  c.  22.  s.  1.  -  -  ^7. 

Trial  in  any  County,  ib* 
vi.  The  destroying  or  spoiling  in  the  Night  of  Timber' 
TreeSj  or  Trees  likely  to  become  such^  in  open  or  in- 
closed Grounds,  made  a  simple   Felony  and  Subject 
to  Transportation  b^  Stat.  6  Geo.  3.  c  36.  ib. 
Extended  to  Roots^  Shrubs^  or  PlantSy  of  Ss*  Value  m 

Garden  Grounds,  &c.  ib* 
Includes  Aiders  and  Abettors,  ib. 

The  Owner  of  the  Trees  must  be  named  in  the  Indic^ 
ment.  ib. 
vii.  Spoiling  or  destroying  Timber-Trees^  or  Trees  likely  t§ 
become  such^  1st  Offence  a  Penalty;  2d  Offence  Fekn^ 
and  Transportation  by  Stat.  6  Geo.  3.  c  48.  it. 
Plucking  up,  spoiling,  or  destrojong  SootSy  Shrubs^  or 
Plants  in   cultivated   Lands;    1st  and  2d  Oflfencea 
Penalty;  3d  Offence  Felony  and  Transporutioiu  ib. 
Cutting,    splitting,   spoiling,   damaging,  or   destroyii^, 
&c.  any  Kind  of  Woody  Underwood^  Polesy  Sticks  of 
Woody  Green  Stubsy  &c  or  having  the  same  in  Cus- 
tody without  good   Account,  for  1st  and  2d  Oflfence 
Penalties ;  for  3d  Offence  to  be  deemed  an  incorrigihk 
Rogue,  ib. 
General  View  of  the  several  Statutes.  -  ^  g, 

viii.  By  Slat.  37  H.  8.  c  6.  burning  Heaps  of  Wood 
prepared  for  making  CoalSy  BilletSy  &c.  treble  Damages 
and  Fine.  -  -  -  §9. 


5.   i|7 


MaUchus  or  Fraudulent  Mkchxef.  1030 

£•  By  malidousfy  burning  fVains  and  Carts  laden  V}itk 

Goods.  -  -  4  10. 

Punishable  by  the  last-mentioned  Statutes  in  like  Man- 
ner* 

6.  By  destroying  or  damaging  Fences  and  Incisures. 

J  11. 

Damages  to  be  recovered  against  adjoining  Towns  for 
Hedges  and  Dikes  overthrown,  by  13  £d«  1.  st.  1. 
c.  46*  ib» 

Indictable  Offence,  ibm 

Setting  Fire  to,  destroying,  or  damaging  Inclosures 
under  any  Act  of  Parliament,  Felony  and  Trans- 
portation by  Stat.  9  Geo.  3.  c.  28.  i3. 

Pulling  down,  or  destroying  Pales^  &c.  of  Grounds 
where  Deer  kept.  Penalty  or  Imprisonment,  &c.  by 
Stat.  16  Geo.  3.  c.  30.  s.  8.  and  other  Statutes,  ib. 

7.  In  respect  of  Fish-Ponds.  -  \  12. 

Breaking  down  the  Head  or  Mound  of  any  Fish'Pond^ 
whereby  the  Fish  be  lost  or  destroyed,  from  Malice 
to  Owner y  a  capital  Felony  by  Stat.  9  Geo.  1.  c. 
22.  ib. 

Trial  in  any  County,  ib. 

Similar  0£Pence,  or  cutting  Heads  or  Pipes  of  Conduits, 
punishable  as  Misdemeanor  by  Stat.  37  H«  8.  c. 
6.  ib. 

By  Stat.  5  Eliz.  c.  21.  breaking,  &c.  Heads  or  Dams 
of  Ponds,  &c.  to  steal  Fish^  Imprisonment  and  treble 
Damages.  But  if  done  with  Intent  only  to  steal  the 
Fish,  not  within  the  Stat.  9  Geo.  1.  ib. 

8.  In  respect  of  Hops.  -  -  }  13. 

Maliciously  cutting  Hop^inds  growing  on  Poles  in  Plan- 
tations, a  capital  Felony,  by  Stat.  6  Geo.  2.  c.  3.  s. 
6.  ib. 

General  Provisions  of  the  Black  Act  extended  to  it  by 
Stat.  10  Geo.  2.  c.  32.  ib. 

9.  In 
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9.  In  obstructing  the  free  Passage  of  Grain;  *  di- 

straying  Places  vihere  Grain  is  kept.  i  U. 

Using  Violence  to  any — or  bretdcing  or  cutting  Canuje 

or   Harness   of    Horses    conveying   it— or  injunog 

Horses— or  cutting  Sacks — or  scattering  such  Grain; 

— 'ImprisoDment   on    summary  Conviction  for  fln( 

Offence,  and  Felony  for  second,  by  Stat  36  Geo.  1 

c.  9.  and  11  Geo.  2.  c.  22.  ib. 
Also  Felony  and  Transportation  to  destroy  CraBiifyot 

other  Place  where    Grain   iept,   or   canying  away 

or  scattering  or  spoiling  Grain^  Flour,  Med,vr^- 

ih. 
Returning  from  Transportation  before  the  TtnB,oast(i) 

of  Clergy,  ib, 

10.  To  Cattle.  .    -  .  MS. 
Cutting  out  Tongue  of  tame  Beast  alive  puniduUt  bf 

Treble  Damages  and  Fine,  by  Stat.  37  H.  8-  c.  6. 
ib. 
By  Sat.  22  &23  Car. 2.  c.  7.  killing  Harm,ShKp,itt 
other  Cattle,  Felony  and  Death,  but  u^smutible  f"f 
Transportation,  i'^. 
If  Cattle  not  killed,  punishable  by  treble  Danugw-  '^ 
But  by  Stat.  9  Geo.    1.  c.  22.  the  maliciomly  HH 
maiming,  or  -wounding  any  Cattle,  Felony  oustrfof, 
Clergy,  ib. 
Extends  to  Aiders  and  Abettors,  and  such  as  do"" 

surrender  on  Proclamation,  &c.  ib.  (&  s.  19-) 

The  Malice  must  be  against  the  Oivner,  not  agaimitlit 

Jnimal.  -  -  -  t'^ 

Proof  of  the   Prisoner's  Dislike  to  the  Horse  injuiti 

and  Threat  to  do  the  Mischief  if  his  Master  w^ 

not  let  him  have  another,  which  was  not  compiw 

with,  not  sufficient   to  bring  the    Case  within  ilw 

Black  Act.  ib. 

So  maiming  Sheep,  because  they  overleapt  Bounasi  "* 

within  the  Act.  id. 
Bat  semblc,  that  Evidence  of  previous  cxJatiog  M»li« 
against  the  Owner  not  necessar)',  if  on  the  "W* 
the  Act  appear  to  be  done  from  Malice  to  him-  '^ 
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No  Indictment  lies^  at  common  Law  for  unlawfully 
with  Force  and  Arms  maiming  a  Horse:  but  some 
fecial  Force  must  be  shewn.  -  §  17» 

What  CATTLE  are  within  the  Black  Act.  $  18. 

Horses  are  so.  ib*  and  •  -  $  19. 

Wounding  Cattle,  though  the  Injury  be  only  temporary y 
is  within  the  Act,  if  done  from  Malice   to  Owner. 

$20 

11.  In  respect  to  Manufactures,  -  J  21. 

i.  Breaking  into  House^  &c.  with  Intent  to  cut  or  de- 
stroy Woollen  Goods  in  the  Loom,  or  Tools^  or  cutting 
or  destroying  such,  a  capital  Felony  by  Stat.  32.  Geo.  3. 
c.40.  ib. 
ii.  The  same  as  to  Silk.  -  •  §  22.. 

iii.  The  same  as  to  Linen  and  Cotton.  -  §  23. 

Extended  to  such  Goods  put  out  to  bleach  or  dry, 
by  Stat.  4  Geo.  3.  c.  S7.  ib. 
iv.  Plate  Glass.  -  -  -  $  24. 

Malicious  Mischief  to  such  in  any  House,  &c*  be- 
longing to  the  Plate  Glass  Company,  Felony  and 
Transportation,  ib. 

12,  13,  &  14.     In  respect  to  HigfmaySy  Turnpikes^ 

and  Bridges.  -  -  -  J  25. 

1.  Highways.  Mischief  to  such  punishable  as  Nuisance 

at  common  Law,  or  on  summary  Conviction  before 

Justices  of  Peace  by  General  Highway  Act  13  Geo. 

3.  c.  78.  ib, 

«     ii.  Turnpikes. 

Destroying  Turnpike  Gates^  Posts,  Sails,  &c.  or 
Engines  for  weighing,  Bate.  Felony  and  Transporta- 
tion, or  Imprisonment  for  3  Years,  by  Stat.  13 
Geo.  3.  c.  84.  -  -  -  $  26. 

ill.  Bridges.  Nuisances  to  such  punishable  as  Misde- 
meanor at  common  Law,  an^  also  bv  Stat.  13  Geo. 
3,  c.  78.  on  summary  Conviction  for  certain  petty 
Injuries.  -  -  -     *       -  §  27. 

Certain  Bridges  protected  by  particular  Statutes,  ib. 

6  R  15.  To 


1042  Malicious  er  Frauduient  Mischiefs 

IS.  To  Mines  and  Engines.        -         -        -         \28. 

**  Coal  Mines. 

Burning  such,  a  capital  Felony  by  Stat.  lO  Geo.  2. 
c.  32.  ib. 

General  Provisions  of  the  Black  Act  extended  there- 
to, ib. 

Dratvning  such,  subjects  Party  only  to  treble  Dak- 
mages*  ib. 

Destroying  Engines  for  draining  Mines  of  Coal^  Lead, 
Tinj  Copper^  or  other  iHfin^ra/,— or  Bridgey  Waggon- 
ways^  or  Trunks  for  carrying  such,  &c.  Felony  and 
Transportation.  -  -  -  -  §29. 

Fulling  down,  filling  up,  &c.  Airway^  Waterwatf^ 
Drain^  Pit^  Levels  or  ShaJii-^-^x  damaging  Railway^ 
Tram  Road^or  other  Road  to  such  Mine,  &c  a  Mis- 
demeanor subject  to  Imprisonment.  -  $  30 

Extends  to  Accessaries  before  and  Aiders,  ibm 

Exception  in  Favour  of  Owners  of  adjoining  Mines. 
ib. 

X6.  To  Sea  Banks  and  Ringer  Banks.  \  31. 

Breaking  down,  Sec.  such,  maliciously,  a  capital  Felonj 

by  Stat.  6  Geo.  2.  c.  37.  ib. 
General   Provisions  of  Black   Act  extended  to  these 

OflFences  by  Stat.  10  Geo.  2.  c.  32.  ib. 
Unlawfully  destroying,  or  taking  away  from  Sea  Banks, 

Piles,  Chalk,   or  other   Materials,  20^  Penalty  m 

summary  Conviction,  ib. 
Summary  Jurisdiction  given  by  Stat.  19  Geo.  2.  c  ^ 

as  to  Rubbish  thrown  in  Harbours,  &c.  ib. 

17.  To  Locks  and  other  fVbrks  on  navigable  Rivers. 

h  32. 
Maliciously  demolishing  such,  Felony  and  Transporta- 
tion by  Stat.  1  Geo.  2.  st.  2.  c.  19.  ib. 
Returning  from  Transportation  before  the  Term,  ousted 
of  Clergy  by  Stat.  5  Ceo.  2.  c.  33.  ib. 

£xpences 
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Expences^^of  Prosecution  to  be  defrayed  by  the  Trust. 

§  32. 

Clergy  oustecl  from  principal  Offenders  and  Rescuers 
by  Stat.  8  Geo.  2.  c  20.  iL 

Trial  and  Pardon^  ih* 

By  Stat.  4  Geo.  3.  c.  12.  die  maliciously  damaging  or 
destroying  Banks^  Sliuces,  or  other  Works  on  Ri- 
vers made  navigable  by  Act  of  Parliament^  or  open- 
ing Flood-Gates,  &c.,  or  doing  any  other  wilful  Hurt 
§r  Mischief  to  such  Navigation^  or  obstructing  the  cai^ 
lying  it  on  or  completing  it,  &c;  is  made  Felony 
and  liable  to  Transportation,  ib* 

X8^  In  respect  to  Drainage,  and  Works  for  the  Preser- 
vation of  particular  Places.  -  }  33. 

i.  Pawdike  in  Marshlaru^,^  by  Stat.  22  Hen.  8.  ell.  ib. 
ii.  The  Bedford  Level,  by  Stat.  27  Geo.  2.  c.  19.  and 

other  Statutes.  -  -  -  $34. 

iii.  Certain  Marshes  in  Norfdk,  by  Stat.  42  Geo.  3.  ^ 

c*22.  -  -  -  4  35. 

iv.  Certain  Lands  bordering  on  the  Sea  in  Devon,  by 

Stat.  42  Geo.  3.  c  32.  }  36. 

19.  To  the  West" India  Docks  in  the  Port  of  London. 

J  37. 

Burning  any  of  the  Works,  or  any  Vessel  lying  within 
them,    Felony  without  Clergy  by  Stat.  39  Geo.  3. 

c  69.  ib. 
Destroying,  &c.  any  such  Works,  or  Vessels,  punish* 
able  by  Fine  and  Imprisonment,  or  Transportation. 

ib. 
So  cutting,  &c.  or  in  any  Manner  destroying  any  Rope 
by  which  any  Vessel  lying  in  the  docks,  &c  or  in 
any  Place  in  the  Thames  between  London  Bridge  and 
the  Mouth  of  the  River  Letf,  is  subjected  to  Penalty. 

2D.  To 
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20.  To  the  King's  Ships,  Dock-Yard^,  Stares,  ^c. 

Wilfully  firing  or  otherwise   destroying  such,   Fdony 

without  Clergy  by  StaU  12  Geo.  3.  c.  24.  ib. 
Trial*  ib* 

4 

21.  To  private  ShipSj  Wrecks,  ^c.  S  39. 
Destroying  Ships  by  Master,  or  Mariners,  &c.  belcuig. 

ing  to  such.  Felony  by  Stot.  22  &  23  Car.  2.  c  11.  /*. 
By  Stat.  1  Ann.  st.  2.  c.  9.  such  Persons  wilfully  cast- 
ing  away,  burning,  or  otherwise  destroying  Ships,  to 
*  the    Prejudice   of  theiR  Owner,    or   any    Merchant 

having  Goods  on  boai^  excluded  Clergy,  ib. 
Trial  resei-ved  to  Admiralty,  if  Offence  within  its  Ju- 
risdiction, ib* 

Stat.  12  Ann.  st.  2.  c.  18«  provides  for  assist- 
ing Ships  stranded,  or  in  danger  of  being  so.  /&• 
And  that  Persons  entering  such  Sliips  without 
Leave,  or  molesting  others  in  saving  such,  shall  make 
double  Satisfaction,  to  Part)^  grieved,  or  be  sent  to 
House  of  Correction  for  12  Months.  -  §  40. 

Making  Holes,  or  stealing  Pumps,  or  wilfully  doing 
any  Thing*  tending  to  immediate  Loss  of  Ship,  Felony 
without  Clergy.  -  -  §  41. 

By  4  Geo.  1.  c.  12.  if  Oii\Tier,  Master,  or  Mariner  be- 
longing to  any  Ship,  wilfully  cast  away,  bum,  or 
otherwise  destroy  it— or  procure  the  same  to  be 
done,  to  the  Prejudice  of  Underwriters  on  the  Ship, 
or  Merchants  having  Goods  laden  on  board.  Felony, 
and  ousted  of  Clergy  by  Stat.  11  Geo.  1.  c  29*  ib. 

Trial,  ib. 

Construction  on  Statutes*  -  .  ^  ^^ 

What  a  casting  axvay  or  destroying?  ib* 

Must  be  to  defraud  Insurer  on  the  Ship,  not  on  Goods 
within  that  Branch,  ib* 

One  who    is    Accessary   to   a  felonious  Shipwreck    is 
*  not  within   Stat*  4  Geo.  1.  c.  12.  unless  he    belong 

to  the  Ship,  ib, 

Bm 
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But  Plunder  or  Destruction,  by  any  Person^  of  Goods 
on  board  Ship  in  Distress  is  within  Stat.  12  Ann. 
St.  2*  c.  18.  -  -  -  $  43. 

And  they  are  punishable  as  Pirates  by  Stat«  8  Geo.  1. 
c.  24.  ib. 

And  by  Stat.  26  Geo.  2.  c.  19.  destroying  Effects  be- 
longing to  Ships  in  Distress,  wrecked,  stranded,  or 
cast  on  Shore,  or  any  Part  of  Furniture^  Tackle^ 
Provision^  or  Part  of  such  *S%//>,— or  obstructing  the 
Escape  oi  any  Ftr&oriy'-^r  putting  out  false  Lights  to 
bring  Ships  into  Danger,  Felony  without  Clergy,  ib. 

TriaL  ib* 

By  Stat.  2  Geo.  3.  c.  28.  (futting  or  damaging  Cordage, 
&c.  fixed  to  Vessels  at  Anchor  or  Mooring  in  the 
River  Thames^  liable  on  Conviction  to  Transporta- 
tion. -  -  -  §  44. 

So  obstructing  Execution  of  the  Act.  ib. 

The  King's  Shipfe  wilfully  or  negligently  running  down 
others,  or  hazarding  them,  &c.  Offenders  punishable 
with  Death,  or  other  less  Pimishment,  by  a  Court    • 
Martial.  -  -  -  -  $  45. 

Seamen  and  others  setting  Fire  to  any  Ship,  Keel,  or 
other  Vessel,  Felony  without  Clergy  by  Stat.  33 
Geo.  3.  c.  67.  -  -  -  J  46. 

Otherwise  destroying  or  damaging  the  same,  Felony 
and  Transportation,  ib. 

Trials  and  Limitation  of  Prosecution,  ib. 


Malicious  or  Fraudulent  Mischief 

I  HAVE  before  adverted  to  this  general  class  of  offences         §  1. 
in  the  introductory  part  of  the  last  chapter  upon  arson,  j?c/w"w«  to  of- 
which  constitutes  one  of  the  most  prominent  of  the  clsLss/^^if^urJ^ 
In  treating  of  that  offence  I  had  occasion  to  mention  also  *'''^*^  '''^"• 
the  burning  of  buildings  of  all  descriptions,  whether  forming  Burning  of  but  id- 
part  of  the  dwelling-house  or  otherwise;  as  also  the  burning '"'?*• 
of  stacks,  &c.  of  com,  grain,  straw,  hay,  and  wood,  which  Stach,  e^/c.  of 
are  connected  with  the  same  subject  by  several  statutes,  the  "*?'  *^^*    ■^'* 
consft-uction  of  which  was  more  properly  and  conveniendy  Vidt  2  Terra 

considered  ^^^'  ^^^ 
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Ch.XXIl.$l.  considered   together.    Malice    against  the    person   of  the 

owner  seems  to  be  the  only  probable  motive  to  the  comvkis* 
sion  of  all  those  offences.  But  it  often  h^pens  that  a  vio- 
lent,  lawless,  and  destructive  spirit,  however  generally  at- 
tributable to  personal  malignity  and  revenge,  is  often  incited 
by  and  accompanied  with  a  lust  for  plunder,  regardless  of 
the  means,  and  hardened  against  the  consequences.     Some 
of  the  offences  which  remain  to  be  described  are  of  diis 
sort,,  originating  from  a  mixture  of  malice  and  fraud ;  where 
the  end  in  contemplation  is  some  undue  gain,  to  be  obtained 
by  some  violent  and  destructive  means. 
FuUing  do^n  or       Other  offences,  which  might  properly  be  classed  under 
k^inning  to  de-  this  general  head,  those  of  pulling  down  or  otherwise  be- 
muLehaLu     S'^^'^^S  ^°  destroy  houses,  mills,  or  chapels,  &c.  by  persoDS 

riotously  assembled,  will  more  conveniently  be  considered 
/  when  I  come  to  treat  of  Riots^  with  which  they  are  par- 

ticularly connected  by  the  riot-acty  and  other  acts  in  pari 
materia;  the  riotous  assembly  of  such  offenders  at  the  time 
being  a  necessary  ingredient  in  the  constitution  of  the  of- 
fence. 
Kififiing'y  break'  So  the  mere  ripping,  cutting,  or  breaking,  (if  done  Tvith 
I'^'j^i  "]?"7  i^ient  to  steal^  of  any  lead,  iron  bar,  iron  gate,  iron  pali- 

ieath  iSfC^  fixed  .  .  -i  r  •  i    i*  « 

to  house*.  sadoe,   or   iron   rail,  or  ot  any    copper,  brass,  bell-nietai, 

'  utensil,  or  fixture,  fixed  to  any  dwelling-house,  outhouse, 

&c.  are  made  substantive  offences,  though  the  theft  or  rob- 
bery were  not  actually  accomplished,  by  the  stats.  4  Geo.  2. 

Ante,  590, 1.     ^*  ^^*  ^^^  ^^  Geo.  ^.  c.  68*  before  set  forth  in  the  chapter 

upon  larceny  and  robbery. 
^  .  Some  few  offences  of  less  malignity  will  be  noticed  und& 

the  head  of  nuisances,  to  which  they  also  relate. 

Others  again,  which  are  of  a  personal  nature,  such  as 
Ante,  392.  nuums^  have  been  already  mentioned  imder  the  head  of 
SpoiUng  chthet.  Mayhem:  and  another  of  them,  that  of  spoiling  chathsy  be- 
Antc,  424.         Jng  connected  with  the  personal  assault  on  the  wearer,  has 

been  treated  of  under  the  class  of  Assaults^  &c. 
Firacy,  ^^^  Piracy  will  be  found  to  comprehend  other  offences 

Ante,  792.         of  this  description. 

1,    In 
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Gh.XXII.  $2. 

1.  In  the  Northern  Counties.  in  Northern 

By  the  stat.  43  Eliz.  c.  13.,  which  has  been  in  part  before '. — 

recited,    for   restraining    incursions,   robberies,    burning    of         $  ^*  i 

towns,    and  houses,    within    the   counties   of  Cumberland,  y^^  ^^^'  ^q 

Northumberland,    Westmoreland,    and    the    bishoprick    of  and  650. 

Durham,  and  the  imprisonment  and   cruel  treating  of  the 

inhabitants,  imless  redeeming  themselves  by  great  ransoms 

called  blackmail,  it  is  enacted  that  ^^  whosoever  shall  at  any 

"  time  hereafter,  without  lawful  authority,   take  any  of  the 

"  queen's  subjects  against  his  or  their  will,  and  carry  them 

"  out  of  the  same  counties,  or  to  any  other  place  within 

*'  any  of  the  said  counties,   or  detain,  force,  or  imprison  if^pHtonini. 

*^  him  or  them  as  prisoners,  or  against  his  or  their  wills,  to 

(c  ransom  them,  or  to  make  a  prey  or  spoil  of  his  or  their  Making  prey  on 

"  person  or  snoods,  upon  deadly  feud  or  otherwise:  or  whosoever  *P^^{  of  persons  or 

«     u  11    u  •  .•  -J-  •     •  ^  goods  upon  deadly 

*'  shall  be  pnvy,  consentmg,  aidmg,  or  assistmg  unto  saiyjeud  or  othemUe. 

^^  such  taking,  detaining,  or  carrying  a%vay,  or  procure  the 

^  taking,  &c  of  any  such  person  or  persons  prisoners  as 

^  aforesaid:  or  whoever  shall  taJkey  receive,  or  cany  to  ihe  Taking  or  giving 

<«  use  of  himself,  or  wittingly  to  the  use  of  any  other,  any  ^l^ckmaiL 

^^  money,   com,   cattle,   or    other  consideration,   commonly 

it  called  blackmail,  for  the  protecting  or  defending  of  him 

^  or  them,  or  his   or  their   lands,  tenements,   goods,  or 

^  chattels,  from  such  thefts,  spoils,  and  robberies,  as  afore- 

^  said:  or  whosoever  shall  give  any  such  money,  &c.  called 

^^  blackmail,  for  such  protection  as  aforesaid;  or  shall  wil- 

**  fiilly  and  of  malice  burn,  or  cause  to  be  burned,  or  aid,  Burning  bamg  or 

"  procure,  or  consent  to  the  burning  of  any  bam  or  stack  •^(tcka  fcom. 

"  of  com  or  grain,  within  any  of  the  said  counties  or  places  g/2,  ^^  ^*    *^* 

^'  aforesaid:  and  shall  be  of  the  said  several  offences  or  any 

^^  of  them  indicted,  and  lawfully  convicted,  or  shall  stand 

**  mute,   or   challenge   peremptorily   above    20,   before  the 

"  justices  of  assize,  gaol  delivery,  oyer  and  terminer,  or  of 

*'  the  peace,  within  any  of  the  said  counties  at  some  of  their 

^^  general  sess.ions,  &c.  shall   be  adjudged   felony,   Vfixhout  Death. 

"  benefit  of  clergy." 

Authority  is  given  to  the  Court  by  a  subsequent  statute  of  18  Car.  %  c.  3. 
V  Ae   18  Car.  2.  c  3.  before  noticed,  to  execute  or  transport  jjjjjj^»  ^'      , 
for  life  certain  of  tiiese  offenders,  known  in  Nordumiberland  by  31  Geo.  3. 
and  Cumberland  by  the  name  of  moss  trooi^ers.  ^.*^'  *•  ^'  . 

.  2.  By  ''^^"^^''"' 
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^  3. 
Burning  heathy 
ere.  4  &  5  W. 
fc  M.  c.  23. 


2.  By  Burning  Heathy  Furze ^  Fern^  ^c. 

By  Stat.  4  &  5  W.  &  M.  c  23*  s.  11.  it  is  "  provided  and 
"  enacted  that  for  the  better  preserving  the  red  and  black 
"  game  of  grouse,  commonly  called  heath-cocks  or  headi- 
"  polts,  no  person  whatsoever,  on  any  mountains,  hiBs, 
"  htaths,  moors,  forests,  chaces,  or  other  wastes,  shsll 
«  presume  to  bum,  between  the  2d  of  February  and  24A 
"  of  y«w<?,  any  grig,  ling,  heath,  furze,  goss,  of  fern,  ujion 
Mudemeanor.     "  pain  that  the  offender  or  offenders  shall  be  committed  to 

"  the  house  of  correction  for  any  time  not  exceeding  one 
"  month,  and  not  less  than  ten  days,  there  to  be  whipped 
"  and  kept  to  hard  labour.** 

This  provision  is  to  be  found  in  an  act  made  for  the  ge- 
neral preservation  of  game,  which  in  other  clauses  gives  a 
summary  method  of  prosecution  and  conviction  before  one 
justice  of  the  peace,  who,  in  default  of  the  offender's  paying 
a  certain  penalt\%  is  enabled  to  direct  the  specific  pimishment 
above  described  to  be  inflicted  on  him :  and  it  is  pirofaable 
that  the  same  method  of  proceeding  was  intended  to  be 
applied  to  offences  described  in  the  11th  section.  Yet  as 
such  summary  jurisdiction  is  not  expressly  gii^en  to  justices 
Ficfc  Bum's  Jus- of  peace,  the  common  opinion  has  been,  that  the  trial  and 
ticc,  tit  Game,  conviction  must  be  at  the  assizes,  or  in  the  superior  eoiffts. 

Though  if  the  fact  be  wilfully  done,  there  seems  no  reason 

why  the  justices  in  sessions  may  not  take  cognizance  of  it  as  a 

nuisance,  or  in  some  cases  even  as  a  breach  of  the  peace. 

38  Gca  2.  c.  19.     The  subsequent  act  of  the  28  Geo.  2.  c.  19.  s.  3.  does  not 

^oiMtlf^re^^^^   ^^   repeal  the  above-mentioned    clause;    but,   noerdy 

andputUth,        reciting  that  the  laws  then  in  being  were  not  sufficient  to 

prevent  the  offences,  enacts,  "  that  if  any  person  or  persons, 

"  not  having  a  right  or  legal  licence  to  do  the  same^   shaB, 

[(fl)  Omitting    "  after  the  1st  of  August^  1755,  set  fire  to,  bum,  or  destroy, 

whichTf  ho\v^  "  ^*"  ^^^^^  ^^^'  ^^^  ^^  ^^^^^  ^^  ^^  ^^  *^  burning  or  destrtn*- 
ever,  mentioned "  ing  of  any  goss,  furze,  or  fern  (a),  growing  or  being  id 

Ril^ni^oSs  "^^^  ^^  "P^**  ^^y  ^^^^^*  ^^  ^^^^®  W  "^^^  England,  without 
edit,  of  the        "  the  licence  or  consent  of  the  owner  or  proprietor,  or  the 

rrA^o  'tt*  "  person  chiefly  entrusted  with  the  care,  oversight^  and 
the  other  gene-  "  custody  of  such  forest  or  chace,  or  some  part  thereofi" 
ral  description  g^^^  'pj^g  Statute  then  proceeds  to  give  a  ^summarj'-  jurisdic- 
stat.of  Wm]    tion  to  one  or  more  justices  of  the  peace,  to  convict  the  per- 


son 
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son  80  offending  in  a  certain  penalty,  and  to  coraimit  him^to  Ch.  XXII.  $3. 
gaol  in  default  of  payment  for  a  given  time.  £y  burning  heath, 


3.  £y  Hunters* 
'   Although  the  several  statutes  against  unlawful  hunters  of         $  4. 
deer  include  many  other  offence's  than  those  which  amount  in  ^^  o^^^- 
law  to  larceny;  yet  as  the  acquisition  of  the  property  is  the  ul« 
timate  end  of  every.fipecies  of  violence  suid  mischief  described 
by  those  statutes,    I  thought  that   they  might  with  most    * 
propriety  be  treated  of  under  the  head  of  Larceny  and  Rob*  Ante.  60a 
bery:  hut  since  that  part  of  die  work  was  printed,  a  very 
recent  act  of  parliament  has  passed,  revising  the  subject,  and 
again  restoring  to  the  class  of  felonies  many  of  the  offences 
before  enumerated,  which  were  formerly  made  such  by  tlie 
Black  Act,  but  which  by  the  construction  put  upon  the  stat.  9  Gea  1.  c.  22. 
16  Geo.  3.  c.  30.  in  Davies'  case 'before  referred  to  were  Davies'  case, 
reduced  to  misdemeanors  by  the  latter  statute,  punishable  in^^*^* 
the  first  instance  by  a  pecuniary  forfeiture. 

The  act  in  question  is  the  42  Geo.  3.  c.  107.  entitled  42  G.  3.  c.  107. 
^^  An  act  more  effectually  to  prevent  the  stealing  of  deer." 
The  first  section  of  which  enacts,  "  that  if  any  person  or  per-  iluntlng^lifc,  or 
"  sons  shall  wilfully  course  or  hunt,  or  take  in  any  slip,  l'?^"'^ '"  *°'^'.-^ 
"  noose,  toil,  or  snare,  or  kill,  wound,  or  destroy,  or  shoot  or  dettroying  deer 
"  at,  or  otherwise  attempt  to  kill,  wound,  or  destroy,  or  shall '//"'^'''''^^'■^""*^' 

'  r  '  7  ji      ^  Jeionv  nnd  trans* 

**  carry  away,  any  red  or  fallow  deer,  kept  or  being  in  the porathnfor  tevm 

^*  inclosed  part  of  any.  forest,    chase,   purlieu,    or  ancient-^'^^'''' 

"  walk,  or  any  inclosed  park,  paddock,  wood,  or  other  in- 

^^  closed  ground,  wherein  deer  are,  have  been,  or  shall  be 

*^  usually  kept,  without  the  consent  oi'.  the  owner  of  such 

<^  deer,  or  without  being  otherwise  duly  authorized,  or  shall 

**  knowingly  be  aiding,  abetting,  or  assisting  therein  or  there* 

"  unto;  everj'  person  so  wilfully  ofTemiing  as  aforesaid,  in 

'^  any  of  the  cases  above  mentioned,  shall  be  deemed  and 

**  taken  to  be  guilty  of  felony,  and,  being  lawfully  convicted 

'*  thereof  upon  indiptment,  shall  be  adjudged  to  be  trans- 

*•  ported  for  the  term  of  seven  years." 

'  Sect,  a.  enacts,  '*  diat  from  and  after  the  passing  of  this  /;,  open  ground 
^  act,  (26th  June  1802,)  if  any  person  shall  wiltuUy  course  «  niitdemeaKor, 
"  or  hunt,  or  take  in  any  slip,  noose,  toil,  or  snare,  or  kill,^^,^^^^'; 
•*  wound,  or  dcstroVji  or  shoot  at  or  otherwise  attempt  to 

6S  kill, 
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Cb.  XXII.  ^4.  ^  kilL^  wound,  or  destroy,  ^r  shall  carry  away,  any  vtd  or 
By  bmieri,  u  fallow  deer,  kept  or  being  in  the  uniBcloaed  part  of  vy 
^^  forest,  chase,  purlieu,  or  ancient  walk,  without  the  cqd^ 
^  sent  of  the  owner  of  such  deer,  or  without  being  otherwise 
^  duly  authorized,  or  shall  knowingly  be  suding,  abettbi^ 
*^  or  assbting  therein  or  thereunto;  every  peracm  so  odfendi^g 
^^  shall,  for  every  such  act  of  wilful  coursing  or  hunting 
^^  and  for  every  such  attempt  to  kill,  wound,  or  destn^, 
^  and  for  every  deer  so  taken,  or  killed,  wounded,  or  de- 
^  fitroyed,  or  shot  at,  or  carried  away  as  aibresaid,  in  or 
*'*'  from  any  uninclosed  part  of  any  forest,  cha^e,  puriku, 
^^  or  ancient  walk,  forfeit  and  pay  the  sum  of  fifty  pounds^ 
*^  and  if  the  offender  in  any  of  the  ca^es  aforesaid  shaB  be 
^^  a  keeper  of  or  person  .in  any  manner  entrusted  with  the 
*^  care  or  custody  of  deer  in  the  forest^  chase,  purlieu,  or 
^^  ancient  walk,  wherein  the  offence  shall  be  conABEOtted, 
^^  he  shall  for  every  such  offence  forfeit  and  pay  double  the 
^^  penalty  herein-before  enacted  to  be  paid  t^  other  ofien- 
*'  ders." 
%ivffencefeiimy  Sect.  4.  enacts,  "  that  if  any  perac^n  or  persons,  after 
lionfor'^tn'  "  having  been  duly  convicted  of  any  offence  for  wUch  a 
y^arf'  '^  pecuniary  penalty  or  forfeiture  is  imposed,  either  by  this 

ii  act  or  by  the  said  act  made  *in  the  sixteenth  year  oi  the 
^^  reign  of  his  present  majesty,  shall  offend  a  seoond  time  by 
*^  committing  any  offence  against  this  act,  for  which  a 
^^  pecuniary  penalty  or  forfeiture  is  herein-befiHPe  impoaed; 
^^  such  second  offence,  whether  it  be  the  same  offence  as 
^  the  first  offence,  or  be  any  other  of  the  said  ofiences, 
^  shall  be  deemed  and  taken  to  be  a  felon^  and  the  pevaon 
^  or  perisons  guilty  thereof,  being  lawfully  convicted  iq^oa 
^^  indictment,  shall  be  adjudged  to  be  transported  for  die 
"  term  of  seven  years." 
^rst  comutionto     gect.  5.  enacts,  "  that  the  justice  before  whom  any  per- 

^^  son  shall  be  convicted,  for  the  first  time,  of  any  offenct 
^^  against  this  act,  for  which  a  pecuniary  penalty  or  for* 
^^  feiture  is  imposed,  shall  transmit  such  conviction  under 
^^  his  h;md  and  sea^  to  the  quarter  session  which  next  after 
^^  such  conviction  shall  be  holden  for  the  county,  riding,  or 
^^  division,  cit),  town,  or  place,  wherein  such  first  offence 
^^  was  committed,  tliere  to  be  filed  by  the  clerk  of  the  peace 
((  or  other  proper  officer,  and  kept  amongst  the  records  of 
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"the  court;  and  such  conviction  so  filed,  oi*  a  true  copy  Ch.  XXll.  54. 
«  thereof,  certified  by  such  clerk  of  the  peace  or  other  offi-     -gy  buntert. 
"  cer,  or  proved  to  be  a  true  copy,  shaJl  be  sufficient  evi- 
**  dence  to  prove  the  conviction  for  such  ofltence  as  afore- 
"  said.** 

Sect.  6.  enacts  **  that  from  and  after  riie  passhig  of  this  Hepealof  16  G.S. 
"act,  so  much  of  the  said  act  made  in  the  16  Geo,  3,  ^'•^^s.  1. 
"  (c,  30.  s.  1.)  as  imposes  or  inflicts  a  penaltj^  foifeiture,  or 
"  punishment,  on  any  person  who  shall  hunt  or  course,  or 
"  take  in  any  slip,  noose,  toil,  or  snare,  or  kill,  wound,  or 
"  destroy,  or  shoot  at  or  otherwise  attempt  to  kill,  wound, 
"  or  destroy,  or  carry  away,  any  fallow  deer  in  any  forest, 
^  chase,  puilieu,  or  ancient  walk,  whether  inclosed  or  not, 
*'  or  in  any  inclosed  park,  paddock,  wood^  or  other  inclosed 
**  ground,  where  deer  were  or  had  been  or  should  be 
"  u^ally  kept,  without  the  consent  oPthe  OMmcr,  or  with- 
"  out  being  otherwise  duly  authorized,  or  who  shall  be  aid- 
"  ing,  abetting,  or  assisting  therein,  shall,  with  respect  to 
^^  the  said  oflfences,  committed  after  the  passing  of  this  act, 
"  be  and  the  same  is  hereby  repealed." 

By  s.  3.  the  general  provisions  of  the  stat.  16  Geo.  3. 
c.  30.  as  to  the  seizing,  apprehending,  and  conviction  of 
offenders,  or  for  recovery,  &c.  of  penalties,  &c.  and  the  time 
of  bringing  actions  or  prosecutions^  8cc.  and  as  to  pleading, 
and  costs,  Kcc.  shall,  as  far  as  the  same  respectively  are 
applicable,  be  in  force,  in  seizing,  apprehending,  and  con- 
victing offenders  against  this  act,  and  in  the  rccoverj',  ap- 
plication, and  disposal  of  the  penalties,  and  with  respect  to 
the  time  and  manner  of  appealing  from  convictions,  &c. 

By  s.  7.  this  act  is  not  to  extend  to  Scotland  or  Ireland. 

There  are  however  other  clauses  in  the  statute  16  Geo.  3. 16  Gco.^.  c.  30. 
which   are    still  in  force,   touching  these  offenders.     One 
against  the  wiUul  destruction  of  pales   or  walls  inclosing 
deer,  which  I  shall  presently  notice.  Post.  s.  11. 

Also  by  s.  9.  of  the  same  statute,  **  If  any  person  or  per-  ig  Geo.  3.  c,  3a 
"  sons  carrying  any  gun,  or  odier  fire  arms,  or  any  sword,  J;  ^-  . 
^^  staff,  or  other  offensive  weapon,  shall  come  into  any  forest,  toAere^rr  are 
"  chace,   purlieu,   or  ancient  walk,   or   into  any  inclosed  ^^*»J?  »"»*«»* ''^ 
"park,  paddock,  wood,   or  into  any  other  ground  "ffhere ^gting keepers, 
*'  deer  are  usuaUv  kept,  be  the  same  ^closed  or  not  in^^c- Jeiany  and 

«  closed, ''''"'^^'''^' 
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CI).  XXII.  $4.  ^^  closed,  with  an  intent  unlawfully  to  shoot  at,  course^  or 

^y  ^'*'"*^*-     "  hunt,  or  to  take  in  any  slip,  noose,  toil,  snare,  or  o^r 

ViJe  39  &  40      "  engine,  or  to  kill,  wound,  destroy,  or  take  away,  any  re4 
Geo.  a  c.  50.     u  Qr  fallow  deer;  it  shall  be  lawful  for  every  ranker  ot 

as  to  such  acts       ,  ,      .  i      i  r         i      , 

done  \vlt!i  intent     keeper,  or  person  entrusted  with  the  care  oi  sucii  deer,  to 
to  kill  game.      <t  seize  and  take  from  such  person  and  persons^  in  and  upon 

'^  such  forest,  chace,  purlieu,  ancient  walk,  park,  paddock, 
"  wood,  or  other  ground,  to  and  for  the  use  of  the  owner 
'^  thereof  respectively,  all  such  guns,  fire-arms, '&lips,  nooses, 
"  toils,  snares,  or  other  engines,  and  all  dogs  there  biougiit 
*•*•  for  coursing  deer,  in  the  same  and  like  manner  as  the 
"  gamekeepers  of  manors  are  empowered  by  law  within  their 
"  respective  manors  to  seize  and  take  dogs,  nets,  or  other 
*'  engines  in  the  custody  of  persons  not  qualified  by  the  law* 
'^  to  keep  the  same:  and  if  any  such  person  or  persons  shafl 
"  there  unlawfully  beat,  or  wound,  any  ranger  or  keeper,  or 
'^  his  or  tlieir  servants  or  assistants  in  the  execution  of  his 
"  or  their  office  or  offices ;  or  shall  attempt  to  rescue  any 
"  person  in  the  lawful  custody  of  any  such  ranger,  teeper, 
"  servant,  or  assistant;  every  person  so  offending  shali  be 
"  adjudged  guilty  of  felony,  and  on  being  lawfully  convic* 
^^  ted  on  indictment  shall  be  transported  to  one  of  his  Ma- 
"  jesty's  Plantations  in  America  for  the  space  of  7  years." 
Offenders  against  this  act  discovering  any  other  offender 
'  against  the  same,  so  as  such  offender  be  duly  convicted;  shaD 
by  s.  17.  be  discharged  of  all  forfeitures  and  penalties  of  the 
act  previous  to  such  discovery.  And  by  s.  25.  '•^  Every 
'^  prosecution  for  any  offence  against  this  act  shall  be  com- 
*^  menced  within  12  calendar  months,  but  not  after,  from, 
"  the  time  of  the  offence  committed."  By  s.  28.  the  act 
is  not  to  extend  to  Scotland. 


Far^K. 


Limitntton  of 
protecution. 


4.  In  respect  to  Timber  and  other  TreeSy  IFoods^  Cop- 
picesj  i^c.  and  other  fFbod  in  general;  Roots^ 
Plants^  £sPc. 

^  5.  The  next  class  of  offences,  relating  to  the  injurj'  or  de- 

Tr(^i,  nsood,  un^  struction  of  timber,  and  other  trees,  woods,  underwoods, 

'*^  .     '  &c.  has  engaged  much  of  the  attention  of  the  Legislature  at 

different  periods,  and  some  confusion  has  arisen  for  want  of 
a  more  connected  and  general  view  of  the  subject.     I  shall 

first 


^ 
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first  ^ve  the  principal  statutes  in  order  of  time^  and  Ch^XXlI.  $5. 
then  .point  to  the  leading  distinctions  to  be  observed  in  ^'*^»  ^'^ 
them*  

By  the  stat.  3^^  Hen.  8*  c  6*  ^^  If  any  person  or  persons  37  H.  8.  c.  6. 
'*  n^aUciously,  willingly,  or  unlawfi^y  bark  any  apple  trees,  ^'^/,>i"*^,> 
^^  pear  trees,  or  other  fruit  trees  of  any  other  person  or  per-  trees,  treble  da- 
"  sons,  every  such  offender  shall  not  only  forfeit  unto'the  ^^"'  and  fine. 
*^  party  grieved  treble  (kntages  for  such  oflFence  or  oifences, 
^^  the  same  to  be  recovered  by  action  of  trespass,  but  also 
*'  shall  forfeit  to  the  King  lOA  in  the  name  of  a  fine." 

The  Stat.  1  Geo.  1.  st,  2,.  c.  48.  after  providing  that  '^^^"^^^^^^"^^ 
any  person  shall  maliciously  break  down,  cut  up,  pluck  VLfj^bete fruit  tree*, 
throw  down,  bark,  or  otherwise  destroy,  deface,  or  spoil  any  timber,  or  other 

,  f.     ,      .  ^,  ,  tree*  destroyed. 

timber  tree  or  trees,  fruit  tree  or  trees,  "  or  any  other  tree  j  q,  j  ^^2, 
^  or  trees,"  the  party  injured  shall  recover  damages  against  c.  48. 
the  inhabitants  of  the  parish,  vill,  &c.   or  place  where  such  - 
tree,  &c.  shall  be  so  maliciously  broken  down,  &c.  in  the 
same  msmner  and  form  as  damages  are  to  be  yielded  for 
hedges  and  dikes  overthrown  by  persons  in  the  night  by  the 
Stat.  13  £d.  1.  St.  1.  c  46.;  and  providing  (s.  3.)  for  the  con- 
viction and  punishment  of  the  offenders  for  the  trespasses 
and  offences  aforesaid  by  two  or  more  justices  of  the  peace 
in  or  out  of  Sessions ;  and  reciting  (s.  4.)  that  ^*  whereas  Burning  mood, 
*'  divers  woods,  underwoods,  and  coppices  have  been  ^'^^"^^^iZ^    a^ 
^^  tofore  and  lately  set  on  fire,  or  burnt,  to  the  great  dis- 
*^  couragement  of  planting;  enacts  and  declares^  that  if  any 
^^  person  or  persons   shall  after  the  24th  of  June  1716  ma- 
^^  liciously  set  on  fire  or  bum,  or  cause  to  be  burnt,    any 
^^  wood,  underwood,  or  coppice,  or  any  part  thereof,  such 
^  malicious  setting  on  fire,  burning,  or  causing  to  be  burnt, 
**  shall  be  and  is  hereby  declared  and  made  felony;  and  die 
*^  offender  and  offenders  shall. suffer  and  be  liable  to  all  the  jrijc  st.  7  Ann. 
"  penalties  and  forfeitures  as  other  felons  by  the  law  now<^*2lMtoScot- 
*'  are," 

Offences  of  this  nature  were  before  this  treated  only  as  Vide  at  35  H.  8. 
trespasses  and  misdemeanors  by  several  statute^.  And  soon  ^  7^15  n^^'o 
after  the  passing  of  the  above  law  another  act  passed,  the  re-  c.  2.  and  22  & 
cital  and  provisions  of  which  are  not  easily  to  be  reconciled  ^^  ^^'  ^'  ^  ^' 
with  the  4th  clause  of  it,  except  upon  the  ground  hereafter 
suggested  with  respect  to  the  black  act. 

The 
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Ch.xxn.$5.      The  Stat*  6  Geo.  1*  e.  16.  entitled,  *^  An  act  toqbm^ 

*^^.  «•*'•  "  and  amend"  the  farmer  act,  reciting  ccrtam  mndsb  | 

»ftt-r  mentioned;  and  that  **  some  doubts  have  arisen  il^  | 


6  Geo.  1.  c^6.  u  ther  the  offences  committed  in  ike  drnf-Hme  mentioned  a 
ma^iagaitutfa-^  th«^  «ct  are  punishable  by  the  said  act.    And  wherta 
r^.  i:fc,ford€.  «  there  is  no  provision  made  in  the  said  act  fiir  winiAiai 


fUb.  i^cjorde.  u  ^^^  J,  ^o  provision  made  in  the  said  act  ht  puniAiaj 
^c^w^fmcet  ***  the. offences  commxtted  by  perso—  who  shtB  break  opee, 
andmcloturetofi*'  throw  down,  level,  *or  destroy  the  hedges,  gates,  pt«tt> 
lueT^^t  "  "tiks,  railing,  fences,  ditches,  banks,  walls,  or  o4ffi* 
tight.  ^  closures  of  such  woods,  wood  grounds,  plantatsom,  md 

**  coppices:  dierefore,  for  the  explaining  and  amendisjtbc 
'*  said  act,  and^'for  remedying  the  several  mischfefe  herea- 
^  before  mentioned,  and  fi»-the  better  preserving  of  iB  sot 
**  wood  springs,   or  springs  of  wood,  pdes,  quick-wo(A» 
*^  plantations,  underwoods,  coppice   woods,  gates,  posts, 
**  stiles,  railing,  fences,  hedges,  walls,  and  other  iscloww 
«^  of  woods,   fmm   being   unlawfully  cut,  taken,  spoM 
**  broken,  burnt,  destroyed,  defaced,  or  carried  away;  »* 
**  for  the  better  discovering  and  m«re  cffcctual  psnialwert 
*•  of  such  offenders  therein,  their  aiders  and  abettors;  and 
**  for  the  providing  satisfaction  for  the  damages  the  mpet- 
<*  tive  proprietors   thereof  shall  sustain   thereby "  c**^ 
*♦  that  if  any  person  or  persons  after  the  24th  of  ]v^  ^^ 
«  shall  either  by  day  or  by  night  cut,  take,  destroy,  ^eak, 
♦'  throw  down,  bark,  pluck  up,  Awr/i,  deface,  spoil,  or  csnT 
**  away,  any  wood  springs  or  springs  of  wood,  trees,  l«w« 
**  woikl,  tops  of  trees,  tmJertvooda^  or  coppice  tooods^  w^ 
«  or  quicksets,  without  the  consent  of  the  owner  of  «a* 
*fc  woods,  wood  grounds,  parks,  chaces,  or  co|^i«»j  P*^ 
•*  tions,  timber  trees,  fruit  trees,  or  other  trees,  thorax  * 
"  quicksets,  or  of  the  persons  chiefly  entrusted  with  the  ^ 
"  and  custody  thereof;  or  shall  break  down,  throw  oo^ 
^  level,  or  destroy  any  hedges,  gates,  posts,  stiles,  rml^ 
"  walls,  fences,  dikes,  ditches,  banks,  or  other  inclosuies  o 
*^  such  woods,  wood  ground,   parks,  chaces,  or  copp 
*'  plantation^,    timber   trees,'  firuit  trees,   or  other 
**  thorns,  or  quicksets,"   the  party  grieved   shall  rt?i^ 
damages  against  the  parish,  &c*  in  the  same  ^^^.^ 
form  as  for  dikes  and  hedges  overthrown  by  persons  tn 
nighty  or  at  another  season  when  they  suppose  not 
espied,  as  is  provided  by  the  stat.  13  Ed.  1.  st.  J'  c.  ^ 
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TkML  bjr  s.  2.  it  is  finthcr  «•  enacted  and  deektred,  that  Ok  XZIl.  f  S 
**  if  any  pen^a  or  persons,  st  aaiy  time  after  the  aaid  24lh  ^^*^»  ••^ 

^  of  June,  in  a  riotous,  open,  tumultuous,  or  in  a  secret  and ' 

^  dandtotine  manner,  farcSbty ,  or  wrongfully,  and  maUci*  '^'^J^^[*^^'^' 

^  ouffyj  and  without  the  ccmsettt  of  the  proprietor,  "^^r^^' phet^ptaMoSm^ 

*♦  reevc^  wood<4eeper,  or  person  chiefly  iatrusled  with  Ac  treti,  isTc.  mqui- 

^  care,  orersi^t  and  cuatocty  of  much  wMcb,  woodfrrounds/^  ^^^'l^ 

^^  parks,  chaces,  eoppke^:  or  plaCations,  shall  cut  dowp,  de-fiunubabie  m  «»- 

«*  sttoy,  break,  bark,  tkrww  down,  bum,  take,  deface,  spoil,  ^'^  ^^^^^  *' 

^  or  carry  away,  any  vwkicr  springs  of  w^od,  underwoody  or 

^  eofpke  wood;  or  shall  in  such  a  riotous,  forcible,  tumol* 

^  tuons,  secret,  or  clandestine  msnner  as  aforesaid,  rndkl'- 

^  ottsly  break   open,   throw   down,   letel  or  destroy  any 

*^  hedges,  gates,  posts,  stiles,  rsriib,  fences,  ditches.,  banks,  ori 

^*  inclosmres  of  such  woods,  wood  grounds,  coppices,  planta- 

*^  tions,  timber  trees,  fruit  trees,  or  odier  trees,  dioms,  or 

<*  quicksets;  that  then  it  shatt  and  may  be  lawful  to  and 

^^  for  any  two  or  more  justices  of  dke  peace  of  the  comity, 

^  &c.  wherein  any  such  oflence  or  offences  shaH  be  com- 

^  mitted,  or  for  the  justices  in  open  sessions,  upon  complaant 

^  to  diem  made  by  any  ii^iabitant  of  the  aforesaid  parish, 

•*  &c*   or  place,   or   of  the  owner  of  such  tree  or  trees, 

^  woods,  wood  grounds,  p«uiss,  chaces,  coppices,  or  fA»i* 

^  tations,  or  of  any  other,  to  cause  such  offender  or  ^pflhn- 

^  ders  to   be  apprehended  for  the  trespasses  and  offences 

^  aforesMd,  or  any  of  diem,  and  to  hear  and  finafiy  deter- 

'^  mine  and  adjudge  aH  and  every  the  offence  and  offences 

'^  aforesaid.     And  if  such  justices  shall  convict  imy  person 

^  or  persons  of  all  or  any  of  the  trespasses  and  offences  afore- 

^  said,  dien  such  justices,  immediately  after  such  convic- 

^  tion,  shall  and  are  hereby  required  to  inflict  cdl  and  every 

**  the  same  penalties  cmd  punishments  in  the  smdaet  of  the  first 

^^  Geo*  1.  herein^be/bre  mentioned^  as  fuUy  and  largely,  and  in 

^^  the  same    manner,   for   all   and  every  the  crimes   and 

^  offences  herein-before  expressed,  although  not  contained 

^  in  the  said  act,  as  if  the  same  were  here  agmn  repeated 

•*  and  re-enacted." 

In  like  manner  the  stat.  29  Geo.  2*  c.  36*  which  enables 
the  proprietory  of  wastes,  woods,  and  pastures,  wherein  atiy 
others  have  common  of  pasture,  widi  the  assent  of  the 
major  part  in  nuqtber  and  value  of  tl^e  ^wners^  Sec.  to  in« 

close 
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Ch.  XXIL  $5.  close  the  same  for  the  growth  aiid  preservation  of  tivhero^ 
Timber,  wootk   uQcitTwood,  and  gives  an  appeal,  in  certain  cases  to  the  {ur- 

' * ties  grieved,  by 

29  Geo.  2.  c.  36.  Sect.  6.  enacts,  that  "  if  any  person,  from  and  after  die 
J)umase*  against "  time  hereby  limited  for  bringing  such  appeal  against  anjr 
tbe  parub,  tsfc.  u  gixch  agreement  for  the  ■  inclosure  of  any  part  .of  such 
m  neaincLture*. "  Wastes,  woods,  or  pastures,  shall  either  by  day  or  by 


-    ii 


^^  unlawfully  cut,  take,  destroy, .  break,  throw  doyniy  bark, 
^^  pluck  up,  bum,  deface,  spoil,  or  carry-  away^  any  troes 
^'  growing  within  such  inclosure,  without  the  consent  of  die 
^^  owner  or  owners  thereof,  such  owner  or  owners  shall  have 
such  remedy,  and  have  and  receive  such  satisfaction  and 
^^  recompence  of  and  from  the  inhabitants  of  the  parishes, 
/'  &c»   or  places  adjoining  to  such  inclosures,   and  recover 
^^  such  damages  against  the  inhabitants  of  such    parishes, 
^^  &c.  and  in  the  same  manner  and  form^  as  is  directed  ibr 
*^  dikes  and  hedges  overthrown  by  the  said  act  made  in  the 
^^  ).3th  Edward  I. ;  unless  the  offender  or  oflFend«:rs  shall  be 
"  convicted  of  such  ofi'ence  within  the  space. of  six  mootfas 
^  next  after  the  commission  thereof."     And  then  by  s*  7. 
Vide  the  expla^  ^^  It  shall  and  may  be  lawful  for  any  two  justices  of  t]he 
31*g7o!*2.c.41.  "peace  of  the  count}',  &c.  wherein  any  such  oifence  shall 
and  jurisdiction  ^  be  Committed,  or  for  the  justices  in  sessions)  &c^  upcm 
%m\Tjusticci  "  complaint  to  them  made^  to  cause  every  such  offender  to 
oj peace  at  under  ^  be  apprehended  for  such  trespass^  and  to  hear  and  deter* 

Tl^  ^^'  ^     "  ^^^^  *^  **"*^»  ^^  ^^  *"^^  *^  ^^^^  penalty  smd  punish- 

^  ment  on  every  oifender  by  them  convicted  as   is  directed 
^  to  be  inflicted  on  offenders  by  the  stat«  6  Geo*  !•  c  16b^ 
And  by  s.  8.  ^^  If  any  parson  after  the  1st  of  July  1756  shaB 
*^  unlawfully  cut,  take,  destroy,  break,  throw  down,  bark, 
^^  pluck  up,  bum,    4^face|  spoil,  or  carry  away,   any  tree 
*^  growing  in  any  liastc,  wood,  or  pasture  in  which  any 
"  person  or  persons,  or  body  or  l)odies  politic  or  corporate, 
"  have  right  of  common,  every  such  offender  shall  and  vaxf 
^^  be  in  like  manner  convicted  of  such  offence,  and  shaU.  in*  i 
"  cur  the  like  penalty." 

$  6.  ^  Upon  these  provisions  it  may  be  observed,  that  althougji^f 
Construction  of  the  doubt  recited  in  the  preamble  of  the  stat.  6  Geo.  I.e.  1&^ 
gtotutes.  seems  principally  to  reler  to  the  offences  mentioned  in  thr 

first  section  of  the  stat*  1  Geo.  1.  su  2.  c.  4^.,  whicli  %ven 

mack 


Maiieiims  or  Fraudulent  Mischief.  1057 

iiiade  punishably  by  the  second  section  as  trespasses  upon  Ch.  XXII.  $6. 

summary  coovfction  before  two  magistrates;  and  not  to  re-  ^*«*^»  w^  • 

late  to  the  offences  declared  to  be  felony  by  the  4th  section    .. 

of  the  lastntentioned  statute;  because  the  doubt  there  ex* 

pressed  could  have  no  reference  to  such  4th  section;  yet  the 

offences  described  in  that  section  seem  to  be,  in  part  at  leasts 

mcluded  in  the  2d  section  of  the  stat*   6  Geo.  1.  c.  16i 

wherein  they  are  again  treated  as  trespasses^  and  subjected  to 

die  summary  jutisdictiotk  of  two  magistrates*     But  what  is 

more  remarkable,  such  justices  of  the  peace  have  power  given 

them  to  inflict  ^  all  and  every  the  seme  penalties  and  punish* 

^^  ments  in  the  said  act  of  the  1  Geo.  U  therein  before  men-^ 

^^  tioned,  as  fully  and  largely,  and  in  the  same  manner,y^^' 

**  all  and  every  the  crimes  and  offences  herein  before  express^df 

^^  although  not  contained  in   the  said  act,  as  if  the,  same 

^  were   here   again  repeated  and  re^-enacted."   Yet  it,  is 

hardly  to  be  imagined  that  the  Legislature  meant  to  enable 

two  justices  of  the  peace  out  o{  sessions  to  convict  a  person    .         .    i 

of  felony,  or  to  subject  a*  person  to  the  pains  and  penalties^         /    f 

of  felony  for  any  offence  which  as  a  trespass  is  referred  td  .  ' 

the  cognisance  of  such  summary  jurisdiction. 

•  *         •  * 

Again,  by  the  Black  Act  9  Geo*  1.  c.  22.  s.  1.  *Mf  any         J  y^ 
^^  person  or  persons  (whether  armed  or  disguised  as  men*^  Geo.  i.  c  22. 
'^  tioned  in  the  preceding  part  of  the  dauae,  or  not)  shall  ^^^^^.^^  ^j 
^^  unlawfully  and  maliciously  cut  down  or  otherwise  destroy  ^alici<M*fy  de- 
'*  any  trees  planted  in  any  avenue,  or  growing  in  any  S^^*nimtaLu^fuLot' 
^^  den,  orchard,  or  plantation,  for  ornament,  shelter,  or  -p^'^fir^^hletnnin 
'*  fit;  or  shall  forcibly  rescue  any  person  bcmg  lawfuUy  in  ^^^^^f^on  ? 
*'  custody  of  any  officer  or. other  person  for  any  the  offences 
**  before  mentioned ;  or  if  any  person  or  persons  shall  by 
"  gift  or  promise  of  money  or  other  rel^ard  procure  any  of. 
^  ^   ^^  his  majesty's  subjects  to  join  him  or  diem  in  any  such 
^'^  **  unlawful  act;  every  person  so  offending,  being  thereof 
^    '*  lawfuUy  convicted,  shall   be  adjudged   guilty  of  felony- 
^'  ''  without  benefit  of  clergy." 

By  s.  14.  the  trial  may  be  in  any  coimty  in  England;  and  Ante,  tit.  Arton, 
this  is  at  the  option  of  any  private  prosecutor.  *"^  ^  ^**^-  ^^P- 

i'\       This  act  was  made  perpetual  by  stat.  31  Geo.  2.  c.  42. 
>'        The  subsequent  statute  of  the  6  Geo.  3.  c.  36.  (which  €  Geo.  3.  c.  36. 
*>'•'  takes  no  notice  of  the  last^mentioned  law)  after  reciting  thskt-^'^^y"'^  ^ , 
■^  6  T  ■        "  divers '^^""^'^''"^^ 
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Ch.  XXir  $7.  ^  divers  persons  have  of  late  years  wtJuUy  and  maBamafy 
Timber,  woody  a  ^y^  down,  barked,  or  otherwise  destroyed,  tinkber  trees, 
^*^  and  trees  standing  for  and  likely  to  become  timber,  grow- 


^eet,  or  trees      u  ^^„  as  well  in  the  several  forests,  chaces,  and  odier  om 

ukely  to  become  °,  .,  ,  ,,  .  ■•«. 

tuch,  in  open  or  ^*  groimds,  as  m  the  woods,  and  plantations,  and  mdoeed 
iiicloied  grounds,  u  grounds,  Within  this  kingdom,  to  the  great  detriment  of 

a  mnple felony^         ,  ..         ,  •  .       i-  t 

c^  the  owners  of  such  trees,  and  to  the  disconragement  at 
<*  planting/*  fee;  and  reciting  further  Ae  practice  of 
plundering  nursery  grounds,  8cc.  of  valuable  roota,  slmAsr 
and  plants;  enacts,  **  that  afi:er  the  9d  of  June  1761^ 
•*  all  and  every  person  and  persons  who  shall  m  1*^  a»j*f- 
**  time  lop,  top,  cut  down,  breaks  throw  down,  bark,  fcrm, 
**  or  otherwise  spoil  or  destroy^  or  carry  away,  any  oak,  beads, 
^^  ash,  elm,  fir,  chesnut,  or  asp,  timber  tree,  or  cMlier  tree 
"  or  trees  standing  for  timber,  or  likely  to  become  tinrixr, 
*•  without  the  consent  of  the  owner  or  owners  thereof  first 

Mxtendedtoroot,^*  ^^^  ^^^  obtained;  or  shall  in  the  night-time  pluck  up,  d% 
shruk^  or  plant,  «  up,  break.  Spoil,  or  destroy,  or  cany  away,  anj  root^ 
Vitk^st*  **  »^"»^T  or  plant,  roots,  shrubs,  or  plants,  of  Ae  vahie  of 
6  G€o.  3.  c.  48.  "  5*.,  and  which  shall  be  growing,  standing,  or  being  in  the 

**  garden  ground,  nursery  ground,  or  other  inclosed  ground 
"  of  any  person  or  persons  whomsoever,  shall  be  deemed 
**  and  construed  to  be  guilty  of  felony ;  and  every  audi  per- 
^«  son  or  persons  shall  be  subject  and  liable  to  the  like  pain» 
"  and  penalties  as  in  cases  of  felony:  and  the  Court  before 
"  whom  such  person  or  persons  shaH  be  triedr  shall  snd 
Trantportaiiwi  *'  hereby  have  atithority  to  transport  such  person  or  pers<»s 
Jortevenyeank    a  fo^  sevcn   years  to  any  of  his  majesty*s  plantations  i» 

"  America,  in  like  manner  as  other  felons  are  directed  to 
<•  be  transported  by  the  laws  and  statutes  of  this  realm- 
Aiders  and  abet-  "  And  all  and  cvery  person  and  persons  who  shall  be  rtiU 

"  /"%  aiding,  abetting,  or  assisting  in  such  cutting  doini| 
<*  breaking,  throwing  down,  barking,  burning,  or  otherwise 
**  spoifing,  or  destroying,  or  carrj  ing  away,  any  such  oaL 
««  beach,  ash,  elm,  fir,  chesnut,  or  asp,  timber  tree,  or  otha 
«*  tree  or  trees  standing  for  timber,  or  likely  to  beconu 
*•  timber,  as  aforesaid ;  or  in  such  plucking  up,  digging  uii| 
**  cutting,  breaking,  spoiling,  or  destroying,  or  carr>'bj 
*<  away,  such  root,  shrub,  or  plant,  roots,  shrubs,  or  plants^ 
**  as  aforesaid,  of  the  value  aforesaid;  or  who  shall  buy  oi 
^  receive  such  root,  shrub,  or  plant,  roots,  &c.  of  the  value 

aforesaid. 


tore. 
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^  aforesaid,  luiowing  the  same  to  be  stolen,  shall  be  subject  Ch.  XXil.  $  7. 
**  aad  liaJUe  to  the  same  punishment  as  if  he,  she,  or  they  Timif^^  ww/, 
^^  had  stolen  the  same,  any  law  to  the  contrary  in  any  wise ! 


^^  notwidistanding#" 

The  name  of  the  owner  of  the  trees  must  be  truly  stated  r.  v.PatHckand 
in  the  indictment,  otherwise  it  is  fatal.  FeC^l^S?  for 

By  another  act  passed  in  the  same  session  of  parliament,  BuUer  J.  and 
Every  person  who  shall  viilfuUy  cut  or  break  down,  bark,  f  ^e^^if  no^ 
bum,  jpluck  up,  lop,  top,  crop,  or  otherwise  deface,  de*  6  Geo.  d.  c.  48. 
"  mage,,  spoil,  or  destroy,  or  carry  away,  any  timber  tree  or  ^P^'^^i  <^^ 
^^  trees,  or  trees  likely  tp  become  timber,  or  any  part  there*  trees,  ^afor 
"  of,  or  the  lops  or  tops  thereof,  without  the  consent  of  the  ^'^ pfencefit^e 
^  owner  or  owners  thereof  first  had,  or  in  any  of  his  t^'^^  mem ;  felony  and 
"  jesty's  forests  or  chaces,  without  the  consent  of  the  suri-  transportation 

,.  1.1*1  A        ^'  —A*"  2aoff€nce. 

*'  veyor  or  surveyors,  or  his  or  their  deputy  or  deputies,  or' 
^^  person  or  persons  entrusted  with  the  care  of  the,  same,'' 
shall  on  conviction  before  one  or  more  jiistices  of  the  peace 
for  the  first  offence  forfeit  not  exceeding  20/.,  together  with 
the  charges  of  such  conviction,  &c«,  and  on  boa-payment  to 
be  .committed  to  the  common  gaol  not  exceeding  12  nor  less 
than  6  monthsf  or  until  the  penalty  and  charges  be  'paid; 
for  2d  offence  a  sum  not  exceeding  30/.  and  charges,  and 
on  non-payment  to  be  committed  not  exceeding  18  months 
nor  less  than  12  months,  or  until  the  penalty  and  charges 
shall  be  paid;  ^^  and  if  any  person  so  convicted  shall  be 
^  guilty  of  .the  like  offence  a  diird  time,  and  shall  be  thereof 
^  convicted  in  like  manner  (a),  such  person  shall  be  deemed 
^^  guilty  of  felony;  and  the  Court  before  whom  he  shall  be 
^^  tried  shall  and  hereby  have  authority  to  transport  such 
^^  person  or  persons  for  7  years  to  any  of  his  majesty's  plan- 
*^  tations  in  America,  in  like  manner  as  other  felons  are 
*^  directed  to  be  transported  by  the  laws  and  statutes  of  this 
"  realm." 

By  s.  2.  ^^  All  oak,  beech,  chesnut,  walnut,  ash,elm^  cedar, 
^^  fir,  asp,  lime,  sycamore,  and  birch  trees,  shall  be  deemed 
<^  and  taken  to  be  timber  trees  within  the  true  meaning 
^^  and  provision  of  thin  act."  To  which  the  stat.  13  Geo.  3^  13  Geo.  3.  c 
c.  !^3*  adds  '^  poplar,  alder,  larch,  maple,  and  hornbeam,"  ^ 
in  the  same  manner  as  if  inserted  in  the  lastmentioned  act. 

(a)  Vide  the  observation  on  tlie  words  "  in  like  mmnner^'*  ante,  590. 

Again, 


44 
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Ch.  XXH.  $r.       Again,  the  Sd  section  of  the  stat.  6  Geo.  3«  c*  48.  enacts 
Tim/^^,  «o«/,  also  generallv,  "that  after  the  24th  of  June  1766  all  aid 

' **  every  person  who  shall  pluck  lip,  or  cut,  spoil,  or  destroy, 

6  G^o.  3.  c.  48.  44  Q,.  ^ake  or  cany  away,  any  root,  shrub,  or  plant,  txxMs, 
spoiling,  ur^de-  ^  shrubs,  Or  plants,  out  of  the  fields,  nurseries,  gardens,  or 
ttroying  roots,     a  crarden-cTOunds,  or  other  cultivated  lands  of  any  persoi 

shrubs,  or  plants  ..  °  i  •  i^  i_  ^    iT 

in  cultivate  J  ^r  pcrsons  whomsocver,  witnout  the  consent  of  the  owner 

ionds-i  \it  and    "  or  owuers  thereof  first  had,  and  shadl  be  thereof  i^nvictcd, 
naitf,*^3doJ^ce  "  ^^*  ^^fore  any  one  or  more  justice  of  the   peace,  &c. 
felony,  trampor-  **  shall  for  the  first  offence  forfeit  such  sum  as  to  the  justice. 
Tide  ant6.  ^^  ^^*  ^^^  Seem  meet,  not  exceeding  40s.,  together  with 

^  the  charges,  8cc.;  for  the  second  offence  a  sum  not  ex- 
"  ceeding  5/.  together  with  die  charges,  &c. ;  and  if  any 
^^  person  so  before  convicted  shall  a  third  time  commit  the 
^'  like  offence,  and  shall  be  thereof  convicted,  such  person 
so  convicted  shall  for  such  third  offence  be  deemed  guibr 
of  felony,  and  the  Court  before  whom,  he  shall  be  tried 
^^  shall  and  hereby  have  authority  to  transport  such  penoa 
**  for  7  yeairs  to  any  of  his  Majesty's  plantations  in  America, 
<*  in  like  manner  as  other  felons  are  directed  to  be  transport- 
**  ed  by  the  laws  and  statutes  of  this  realm.'' 
s.  4.  Also  by  s.  4.  of  the  same  act,  reciting  ^*  that  disordeT^ 

Cutiing.splttun^,  u  persoHs  havc  made  a  practice  ofgoinff  into  the   woods. 

spoiUngy  datna-        *'  *^  ir,  «« 

ging,  or  destroy-  "  unucfwoods,  and  wood-gTounds  of  Others,  and  there  cut 
'i-^*/^f'  3  "  ^"^  carried  away  great  quantities  of  young  wood  of  vari- 
underivood,  poles,  ^^  ous  kinds,  for  making  of  poles  and  walking-sticks,  and 
sttch  ^f^^*^J^    U  various  other  uses ;    and  in  beech  and  other  woods  and 

"  underwoods,  under  pretence  of  getting  firewood,  haTt 

"  cut  down,  boughed,  split  off,  or  otherwise  damaged  or 

*'  destroyed  the  growth  of  the  said  woods,  &c. ;   and  that 

*<  the  laws  in  being  were  not  sufficient  to  remedy  the  evil;" 

it  is  enacted  "  that  all  and  every  person  and  persons  who 

"  after  the  24th  of  June  1766  shall  go  into  the  woods,  voh 

"  derwqods,  or  wood-grounds  of  any  of  his  Majesty's  sub- 

"  jects,  not  being  the  lawful  owner  or  owners  thereof,  and 

♦*  shall  there  cut,  lop,  top,  or  spoil,  split  down,  or  damage, 

**  or  otherwise  destroy,  any  kind  of  wood  or  underwood, 

"  poles,  sticks  of  wood,  green  stubs,  or  young  trees,  or  carrv 

or  hawfif  savie  "  or  convey  away  the  same,"  or  shall  have  the  same  in  their 

incustody,  wiM-  custodv,  and  shall  not  give  a  satifactory  account  how  they 

^*S^a«^!^' came  by  the  same,  and  shall  be  thereof  convicted  before  one 


or 
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©r  more  justices  of  the  peace,  fee;  shall  for  the  first  ofieiice  Ch.  XXll.  §7- 
forfeit  a  sum  not  exceecKng  40».  with  the  charges,  &c^;    for   '^*^'  •*^' 

the  second   offence  a  sum  not  exceeding  SL  and  charges^ '. 

&c*;  and  for  the  third  offence  shall,  being  duty  convicted 
thereof  according  to  law,  be  deemed  an  inccHxigible  rogue, 
and  shall  be  punished  as  such. 

It  is  extraorcHnary  that  the  two  acts  of  the  6  Geo.   3.         §  s. 
c.  36.  and  c.  48.  should  have  passed  in  the  same  session  of  General  view  of 
pariiament  upon  the  same  subject  matter,   without  any  re-  J,,,^*^'^    ''^' 
ference  to  eadi  other,   enacting  sudi   difierelit  provisions. 
This  distinction  however  was  before  remarked  between  them  Ante,  tit.  Lar- 
on  anodier  occasion,  that  if  any  of  the  offences  therein  men-  ^"y>  ^^^*  ^• 
tioned  be  committed  in  the  night^timej  it  is  felony  by  the 
first-mentioned  act;  odierwise  it  is  no  more  than  a  misde- 
meanor punishable  in  the  manner  described  in  the  second 
acty  except  upon  a  diird  offence  after  two  former  convic- 
tions, in  which  case  also  it  is  made  felony  by  the  second  act. 
In  the  ease  of  Hitchcock  and  Howe  diere  referred  to,  the  r.  v.  Hitchcock 
Judges  held  it  to  be  discretionary  in  the  Court  to  pass  sen-  ^"^  ^T*^' 
tence  of  transportation  on  the  offender  under  the  first  act,  or  Ante,  588. 
any  other^  sentence  which  could  be  passed  for  a  single  felo- 
ny, or  to  superadd  transportation  to  the  latter. 

It  is  no  less  singular  ^at  the  offences  created  by  the  Black  Ante,  1057. 
Act  before  described  should  be  altogether  overlooked  in  the 
latter  statutes  (a),  the  wording  of  which  a^yroximates  so 
nearly  to  the  Black  Act,  and  though  the  offences  created  by 
the  latter  statutes  are  so  much  less  penal  than  those  named  in 
the  other.  The  offences  in  the  Black  Act,  which  consist 
in  **  cutting  down,  or  otherwise  destroying  any  trees  planted 
^  in  any  avenue  or  growing  in  any  gardeuy  orchard^  or  planta^ 
'^  tion^  for  ornament^  aheker^  or  profit^*  must  be  charged  to 
be  done  "  unknvfuily  and  malicioiisly^^  in  the  words  of  the 
act:  these  words  are  not  to  be  found  in  the  enacting  part  of 
the  Stat.  6  Geo.  3.  c.  36.  which  describes  the  acts  therein 
prohibited  to  be  done  in  general  terms;  but  the  words 
^'  rvtlfully  and  maliciously^  are  annexed  to  the  description  of 
the  same  Offences  described  in  the  preamble;  and  therefore  n^^  ante,  638. 

(a)  The  only  reference  to  the  Blaek.Actis  in  s.  9.  of  the  stat.  29  Geo.  2, 
^.  lid.  which  was  to  obviate  anv  conclusion  that  the  remedies  g^vcn  by  stats. 
i  Sc  6  Geo.  1.  Ag-ainst  the  parish,  &c.  for  damages  were  intended  to  he  re- 
jiealed  by  th^  Biack  Act  g'mng  a  Uke  remedy  ag'ainst  the  hundred. 

It 
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Ch.  XXII.  $  &  it  may  be  doubtful  whether  they  do  not  enter  into  die  ne* 
TUmierf  v»ood»  cessaiy  deacrfption  of  the  offimces  enacted:   and  the  vvd 

wiffiiUy  is  expressly  inserted  in  the  enacting  part  €^  the  ov* 

-^"^!  ^^'  ^^^'  i^poi^ding  statute  of  the  6  Geo.  3.  c  48.;  and  also  in  thtf 
(23  &  33  Car!),  P^Q^  <^  ^  A^^  ^  (^^^o.  3.  c«  36*  vrhich  respects  aiders  and 
«]id«iV^Hassel*8  abettors.  Also  the  Black  Act  has  the  word  tree9  ia  the  fhmit 
e,     eac  *  .  ^j^^^jig  ^^  latter  statutes  have  llie  words  ^^  tree  or  tretu^^  But 
it  may  be  doubtful  whether  the  former  expression  may  not  be 
construed  singular  iter  ^  as  other  statutes  in  the  jdural  have  bees 
sometimes  interptetad  whep^  the  sense  pointed   to  it.  Be* 
Sides  which  the  Black  Act  extends  to  ^Voay  treea,"  iathe 
places  there  pointed  out;  whereas  the  statutes  of  the  Glhof 
Geo.  3.  are  confined  to  timber  trees  or  treee  standing  for  mi 
likely  to  become  timber.  These  latter  however  comprdieBd  d 
such  trees  growing  not  only  in  open  grounds  but  ia  ^  woods, 
^^  fikmtaiions^  and  inclosed  grounds^^  as  stated  in  the  preaaible, 
which  general  deseripti<xi  ^eems  to  cover  the  o&ore  particular 
description  of  places  mentioned  in  the  Black  Act*    But  the 
most  important  distinction  of  ail  is,  I  appreheiid«  the  view 
and  intent  of  the  Black  Act  contrasted  with  the  other  ^- 
tutes.   Supposing  that  the  words  ^  VHlfuUy  and  m4$licioud9f* 
which  occur  in  the  preamble  of  the  stat.  6  Geo.  3.  c.  36. 
of  which  the  first  ooly  k  used  in  die  ^laaing  part  of  the 
staL  6  Geo.  3.  c«  48.  are  a  descriptive  part  of  the  offence 
under  diose  statutes,  yet  the  whole  scope  of  those  statutes, 
wUch  were  intended  for  the  protection  of  the  iHX^>erty  its^ 
from  depredation,  shews  that  the  word  maliciously  is  only  to 
be  taken  in  its  most  general  significadon,  as  denoting^  aa  un- 
lawful and  bad  act,  an  act  done  malo  animo  from  an  unjust 
desire  of  gain,  or  a  careless  indifference  of  mischief.    Where- 
as, in  order  to  bring  an  offender  within  the  penalty  of  death 
under  die  Black  Act,  the  malice  must  be  penional  agakst 
the  ovmer  of  the  property.    This  has  been  expressly  hokkn 
with  respect  to  the  offence  of'  killiqg,  maiming,  or  wounding 
catde;  and  the  two  offences  are  described  in  the  same  para- 
graph of  the  clause,  and  must  therefore  have  the  same  con- 
struction.   The  words  run  thus:  *♦  If  any  person  or  persons 
^^  shall  unlawfully  and  maliciously  kill,  maim,   or    wound 
*'  any  catde,  or  cut  down  or  otherwise  destroy  any  trees 
**  planted   in  any   avenue,*'   &c.    And  perhaps    Ae    some 
distinction  was  in   die   contemplation  of   the    Legislature, 
when  thev  made  the  4th  clause  of  the  stat,  1  Geo.  1.  st.  2. 

C.48. 
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c.  48«  and  when  they  aftenrards  passed  the  subsequenf  act  of  Cfa.  XXIL  $8. 

the  6  Geo.  1.  c.  16.  followed  up  hy  the  two  statutes  in  the  ^•**g^^''^' 

6  Geo.  3.;  more  particularly  when  that  4th  clause,  consi* 

dered  by  Mr.  Justice  Blackstone  tb  be  still  in  force,  is  viewed  4rBlRc.Com.245. 

as  contrasted  with  the  1st  and  2d  clauses  of  the  same  sta« 

tute,   which  are   ejusdem  generis   with   those   subsequent 

statutes:  and  this  construction  can  alone  reconcUe  all  die 

several  provisions* 

By  Stat.  37  Hen.  6*  c.  6.   ^  If  any  person  or  persons         ^  g. 
*<  maliciously,  willingly,  or  unlawfiilly  do  bum  or  cause  to  37  H.  a  c.  6* 
«  be  burned  any  heap  or  heaps  of  wood  of  any  other  pcr-f^^^^^^ 
^  son  or  persons,  prepared,  cut,  and  felled^  or  to  be  prepared,  making  coal,  && 
^  cut,  or  felled,  fer  making  of  coals,  billets,' or  talwood; 
^  then  every  soch  offender  and  oiFenden  shall  not  only 
**  lose  and  forfeit  unto  the  party  greived  treble  damages  for 
*^  such  offence  or  offences,  (the  same  to  be  recovered  by  ac* 
^'  tion  of  trespass,)  but  also  shall  forfeit  to  die  King  for  every 
^  such  offence  10/.  in  the  name  of  a  fine.'' 

The  offence  herein  described  seems  by  the  preamble  to  be 
pointed  at  such  as  commit  it  from  a  motive  of  malice  to  the 
owner  of  the  property;  for  it  recites  that  ^  malicious  and 
^  emviattf  persons  being  men  of  evil  and  perverse  disposi* 
<*  tions,  8rc.  and  minding  the  kurt^  undoings  and  impoverish^ 
*•  ment  of  true  and  faithfid  snbjectSy  have  of  late  invented  a 
^  new  damnable  kind  of  vice,  Sec.  and  damnifying  of  the 
^  King's  true  subjects,  Sec*  in  commiting  such  and  such 
••  offences*" 

5.  Burning  Wains  or  Certs  laden  v)ith  Goods.  ^  $  10. 

The  last  mentioned  statute  subjects  to  the  same  punish- 37  H.  &  c.  6. 
ment  <*  any  person  or  persons  who  shall  maliciously,  wil-  ^^^,  ^^ 

'  laafn  ^tth  goodie 

^  fully  and  imlawfuUy  bum  or  cause  to  be  burned  any  wain 
^  or  cart  laden  or  to  be  laden  with  coals  or  any  other  goods 
^  or  merchandises  of  any  other  person  or  persons." 

6.  Destroying  Fences  and  Inclosures.  $  11. 

Some  provisions  against  the  destruction  of  the  fences  oipencet  mdindc- 
wood  grounds  have  been  already  adverted  to  in  the  stat.  *^^*' 

6  Geo.  1,  • 
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Ch.  XXIL  $  It  6  Geo.  !•  c.  16«  which  refers  to  the  remedy  pibrided  by  the 
^^^'^^  *«^'<'- Stat.  13  Ed.  l.st.  1.  c.  4e.  This  latter  ordan5,that  ^^»tet 

^^  one  having  right  to  approve  doth  thi-n  levy  a  dike  or  n 

^^  ^  *^*  ^  "  l^cdge,  and  some  by  night,  or  at  another  season  when  they 
Damages  to  be  ^^  suppose  not  to  be  espied,  do  overthrow  the  hedge  or  tiike, 
recovered  agaifut  a  a^j  jt  cannot  be  known  by  verdict  of  the  assize  or  juiy 
tovtm for  hedges,  ^^  ^ho  did  Overthrow  the  hedge  or  dike;  and  men  of  the 
IsTc.  oTterthroisn.  ^  towns  near  will  not  indict  such  as  be  guilty  of  the  fed, 

^^  the  towns  near  adjoining  shall  be  distrained  to  levy  the 

**  hedge  or  dike  at  their  own  cost,  and  to  yield  damagesi' 

2  Iitft.  476.  This  presumes  the  offence  to  be  indictable;  and  Loid 

Coke  says,  that  the  indictment  is  to  be  either  of  a  riotf 

force,  or  trespass;  and  that  no  particular  time  beiDgip* 

pointed  for  the  next  towns  round  about  adjoining  to  indkt 

the  m jsdoers,  the  law   appoints  a  year  and  a  day  for  thit 

purpose;  and  by  the  indictmetit  the  lord  shall  know  agvKt 

Vide  Creswick'i  ^hom  tp  bring  his  action.    But  the  latter  opiniom  seem  to 

Dean  Forest      ^^9  ^t  the  towns  must  indict  the  misdoers  within  a  cQDT^ 

case,  Cro.  Car.  nient  time;  otherwise  upon  the  return  of  a  writ  of  wx- 

280  L      I. 

R.  V.  ^pworth,  tanter  a  distringas  shall  issue  against  the  inhabitaots,  toougn 
&c.  ib.  439.  and  within  a  year  and  a  day. 

9  Gea's.  c  29.  ^7  »^t.  9  Geo.  3.  c.  29.  s.  3.  "  If  any  person  or  persons 
a.  3.  "  shall  after  the  1st  of  July  1769  wilfully  or  maliciously  set 

ZT^u^''  fire  to,  bum,  dcmoUsh,  pull  down,  or  otherwise  destroy 
act  oj  parlia-     "  or  damage,  any  fence  or  fences  that  are  or  shall  be  eicrt- 

"  ed,  set  up,  provided,  or  made,  for  dividing  or  incloeing^DV 
"  common,  waste,  or  other  lands  or  grounds,  in  puisuaace 
"  of  any  act  or  acts  of  parliament ;  every  such  person  »* 
"  ing  lawfully  convicted  of  any  or  either  of  the  said  scvcia 
*'  offences,  or  of  causing  or  procuring  the  same  to  be  dooc» 
"  shall  be  adjudged  guilty  of  felony,  and  shall  be  s^^J^^*^ 
**  the  like  pains  and  penalties  as  in  cases  of  felony;  ** 
*'  the  Court  before  whom  such  person  shall,  be  tried  sW» 
"  have  authority  to  transport  such  felon  for  7  years,  m  "^ 
"  manner  as  other  felons,"  &c.  The  prosecution  to  w 
commenced  within  eighteen  months  after  the  offence  cobi' 
mitted,  by  s.  4. 
16  Geo.  3.  C.30.     By  stat.  16  Geo.   3.  c.   30.  s.  8.  "  If  any  person  or  per* 

^D^stroyingpales''  ^^^^  ^^^^   ^^  ^"^  ^™^   ^'^^^^^X  P^"  ^^^'^  ""^  "^""'^^etf 

life,  vihere  deer   **  cause  to  be  wilfuUy  pulled  down  or  destroyed,  the  pw 

are  kept.  ^  ^^^^^  ^^  ^^^  p^  ^^  ^^i^  ^^^jjg   ^f  ^^^  ^^^^^^^  rfiaSC,  P^^' 
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^*  lieu,  antient  walk,  park,  paddock,  wood,  or  other  ground  Ch.  XXH.  J  U. 
<*  where  any  red  or  fallow  deer  shall  be  then  kept,  without  ^'*f««*  ''"^  «'»«^- 

"  the  consent  of  the  owner  or  person  chiedy  intrusted  with ' 

^^  the  custody  diereof,  or  being  otherwise  duly  authorised; 
^^  every  person  so  offending  shall  be  subject  to  the  forfei- 
**  ture  and  penalty  hereby  inflicted  for  the  first  offence  of 
-*'  killmg  any  deer;"  that  is,  he  shall  forfeit  30/.  oh  con- 
viction before  one  justice  of  the  peace,  who  in  case  of  non- 
payment of  such  penalty  has  (by  s.  12«)  power  to  commit. 
By  s.  25.  the  prosecution  must  be  commenced  within  12 
calendar  months  after  the  offence  committed. 

Offenders  of  this  description  were  also  subjected  to  treble  5  Eliz.  c  2l- 
damages  to  the  party  grieved,  and  to   imprisonment  for 
three  months  and  finding  sureties  for  seven  years,  by  the 
Stat.  5  Eliz.  c.  21. 

* 

7.  Breaking  dovjn  Mounds  of  Fish  Ponds.  §  12. 

The  property  of  fish  in  ponds  and  other  inclosed  waters  is     Fhhpondi. 
protected  both  at  common  law  and  by  sieveral  statutes  in  the 
manner  already  shewn.    The    following  provision   of  the  ^"*^'  **  ^'  **** 
iBlack  Act  was  made  with  a  vi^w  to  protect  the  owner  of 
this  species  of  property  from  the  malicious  resentment  of 
others,  who  were  disposed  not  so  much  to  benefit  themselves 
by  stealing  the  property,  as  to  injure  him  by  the  destruc- 
tion of  it.  Wherefore  it  is  enacted,  that  "  if  any  person  or  9  Geo.  1.  c.  22. 
"  persons"  (whether  armed  or  disguised  or  not)  "  after  the  ^""^l  ^I'gfo  2. 
"  Istof  jfurie  1723  shall  unlawfully  and  maliciously  bi*eakc.  42. 
"  down  the  head  or  moimd  of  any  fish  pond,  whereby  the  ^'jf^  '^"^^ 
"  fish  shall  be  lost  or  destroyed;  or  shall  forcibly  rescue  znynumodofanjfth 
*' person  being  lawfully  in  custody  bf  any  officer  or  other  ^T'^^^''*'' 
"  person  for  any  such  offence ;  or  if  any  person  or  persons 
"  shall  by  gift  or  promise  of  money  or  other  reward  procure 
^*  any  of  the  King's  subjects  to  join  him  or  them  in  any 
•*  such   unlawful    Act;   every  person   so   offending,   being 
"  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
"  felony  without  benefit  of  clergy.'* 

Clergy  is  also   ousted  from  offenders  not  surrendering  yijg  tit  IVoce4t 
themselves  upon  proclamation;  and  from  such  as  conceal, '<> ^''5' '»'^« 
aid,  abet,  or  succour  them  after  the  time  expired  for  their  ^^^* 
.  surrender. 

«U  Ay 
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Cb.  XXII.  §12.     By  9.  14.  the  offender  may  be  tried  in  any  county  is 

risk  pondt.  England  at  the  option  of  the  prosecutor. 
Trial,  vi(U  ante.  This  Statute  has  in  part  superseded  die  usfe  of  the  stat 
•l^^H  &  6  ^^  ^*  ^*  ^*  ^*  ••  ^*  ^y  ^hich  it  was  enacted,  "  That  if  any 
Cutting  headi  or  ^^  V^^^^^  or  persons  maliciously,  wilfuDy,  and  iinUwMy 
dam*  o/pond*t  "  cut  or  cause  to  bc  cut  out  of  the  head  or  heads,  dam  or 
veral  vtattrt  i  ^^  dams  of  any  ponds,  pools,  motes,  stews,  or  other  seveial 
or  heads  or  pipe*  i*'  waters.  Or  the  head  or  heads,  pipe  or  pipes,  of  any  cm- 
^       *"  '         **.  duit  or  conduits  of  any  other  person  or  persons;  cvoy 

"  such  offender  shall  not  only  forfeit  unto  the  party  grieved 

"  treble  damages,  to  be  recovered  by  action  of  trespass,  bot 

^  shall  also  forfeit  to  the   King  for  every  such  offence  Vi 

^  in  name  of  a  fine."  The  act  must  be  done  from  malice 

Ante,  1063.       to  the  owner  as  it  seems  from  the  preamble  before  stated. 

5EIiz.  c.  21.  Also  the  Stat.  5  Elis.  c.  21.  reciting  that  persons  had 

fr^fi^g^J^c,    raiKlc  ponds,  &c.  and  stored  the  same  widi  fish,  &cand 

headt  or  dams  CT  ,         i  .  ,  i     i  i    »«, 

pond4^  i^c.  to      that  the  said  several  waters,  grounds-,  &c*  had  not  only  of 
tteaiJUhjmfri^^l^^  been  broken  and  entered  into,  **but  also  the  headi 

sonmeAtfor  three      °  rt-i  «•  k. 

months  and  treble^*'  or  dams  of  the  said  ponds,  &c.  or  several  waters  Jiave 
damages.  u  j,^^^  maliciously,  wilfully^  and  unlawfuUy  cut  ©ut,  and 

**  the  fish  taken,  destroyed,  carried  away,  and«/ofcn,tothe 
^'  great  loss  and  damage  of  the  owners,  and  the  encourag^ 
"  ment  of  the  offenders,  &c.j"  for  remedy  thereof  enactt, 
"  That  if  any  person  oir  persons  shall  by  day  or  night  un- 
"  lawfully,  without  authority,  break,  cut  down,  cut  out,  or 
^^  destroy,  any  head  or  heads,  dam  or  dams,  of  any  pondtt 
**  pools,  motes,  stagnes,  stews,  or  several  pits,  wherein  i» 
^^  are  or  shall  happen  to  be  put  in  or  stored  withal,  by  die 
"  owners  or  possessioners  thereof,  or  do  or  shall  wrongful^ 
<*  fish  in  any  of  the  said  several  ponds,  &c.  to  the  intent  te 
**  destroy,  kill,  take,  or  steal  away  any  of  the  same  Ssh, 
"  against  the  will  of  the  owners  or  possessioners  of  the  sajn«^ 
"  not  having  any  lawful  title  or  authority  so  to  do;  and 
**  thereof  be  lawfully  convicted  at  the  suit  of  the  Qu^s, 
**  &c«  or  the  party  grieved;  he  or  they  shall  suffer  imprisc* 
**  ment  for  tlirec  months,  and  pay  the  party  grieved  treble 
*^  damages ;  and  after  the  said  three  months  expired  shaii 
**  find  sureties  for  good  behaviour  for  seven  years  after,  or 
**  else  remaim  in  prison  till  such  sureties  be  found  for  the 
**  said  seven  years."  By  s.  6.  the  justices  of  oyer  and  te^ 
miner  and  of  assize  in  their  circuits^  and  justices  of  the  peace 
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and  gaol  delivery  in  their  sessions,  have  authority  to  hear  Gb.  XXII.  $12. 
and  determine  the  same.    And  by  s.  8*  the  said  justices     Fhhpand^^ 
may  on  the  confession  of  the  offence  by  the  party,  and  his 
satisfying  the  party  grieved,  release  the  par^  and  his  sure- 
ties from  their  recognisance,  &c. 

Thomas  Ross  was  indicted  on  the  stat.  9  Geo.  1.  c.  22.  Ross's  case, 
for  unlawfully,  maliciously,  and  feloniously  breaking  down  J^^^"^  ^J. 
the  head  and  mound  of  two  fish  ponds,  in  a  place  called  chambra  B. 
Bosworth  Park,   beloning   to    Sir   Wolston    Dixie,    Bart.  ^J^"  JjJ^^. 
tohereby  thefiah  therein  were  lost  and  destroyed.  It  was  proved  unan  the  he  d  or 
that  a  part  of  the  head  or  mound  of  jone  of  the  ponds  had  "»^^  /aJUh 

^  ,  '  pond  V)ttn  (I  vtfo 

been  cut  down  to  a  considerable  depth  by  two  persons,  oi  of  letting  the  vya- 
whom  the  prisoner  was  one,  so  as  to  leave  but  little  water  *^  oat,  in  order 
in  the  pond,  and  that-  the  fish  were  gone.  But  it  appeared  to  eteafthefl^h, 
to  have  been  the  object  of  the  offenders  to  st-eal  the  fish,  and  "  "f* «»  offence 

-,  ,  iiii'i  1    within  the  ttat. 

&ot  to  let  them  escape  through  the  breach  m  the  mound.  9  Qeo.  1.  c.  22. 
For  the  weeds  Were  much  trodden  down  in  the  pond,  mani-  vyhkhnuUe*  the 
festly  in  searching  for  the  fish;  and  the  two  persons  had,^*^^^^,^ 
been  seen  with  sacks,  which  there  was  evidence  suffic^t  to  ifreaking  dcnm 
prove  were  filled  with  fish;  and  there  was  no  evidence  to^^^^^  ike  fish 
shew  that  any  of  the  fish  had  escaped  through  the  cut,  or  ^hiUl  belottor 
that  it  was  the  occasion  of  their  loss  or  destruction  any  other-  f  J|^w  *  ^^^' 
wise  than  by  rendering  it  more  easy  to  take  them  when  the 
greatest  part  of  the  water  was  let  off.  Chambre  B«  at  the 
first  was  inclined  to  think,  that  though  the  pnisoncr  might 
have  been  indicted  for  a  misdemeanor  under  the  stat.  5  Geo. 
B.  c«  14.,  the  case  proved  did  not  support  the  indictment 
for  the  felony,  conceiving  that  the  stat.  9  Geo»  1*  was  meant 
to  apply  only  to  cases  of  malicious  mischief,  and  when  the 
breaking  of  the  mound  was  the  immediate  cause  of  the  loss 
and  destruction  of  the  fish,  and  not  merely  auxiliary  to  the 
destruction  of  them  by  other  means:  but  not  recollecting 
any  case  upon  the  construction  of  this  clause,  he  left  the 
evidence  of  the  facts  to  the  jury,  who  found  the  prisoner 
guilty;  and  he  respited  judgment  in  order  to  take  the  opi- 
nion of  the  Judges  upon  the  question  of  law.  In  Trin.  term 
1800  the  Judges  on  conference  held  the  conviction  wrong, 
as  the  clause  against  breaking  the  heads,  &c.  of  ponds  does 
not  extend  to  cases  where  the  object  of  the  party  was  to 
steal  the  fish;  which  is  guarded  against  by  another  clause. 
And  that  even  if  the  offence  proved  had  been  originally 

within 
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Ch.  XXII.  S  12.  within  the  Black  Act,  it  was  virtually  taken  out  of  it  by  the 
FUh  poniU.     subsequent  statute  of  the  5  Geo.  3.  c.  14. 

Vide  ante/611.       Perhaps  the  abovementioned  statute  of  the  5  Eliz.  wWdi 

was  not  adverted  to  upon  that  occasion,  may  also  be  thought 
to  meet  the  case  so  far  as  concerns  the  act  of  cutting  the  dam 
with  intent  to  steal  the  (i$h, 

$  13.  8.  Cutting  Hop-binds. 

Malicioutly  cut-      ^Y  ^^^  ^  ^^^*  2.  c.  37.  s.  6.  "  If  any  person  or  pcreoni 
'  ting  hop'UiuU  in  if'  after  the.  24th  of  June  1733  shall   (during  the  condnu- 

^  GeaT  c.  37.  "  ^^^^  ^^  ^^^  *^^^  ^  Geo.  1.  c.  22.)  unlawfully  and  mafr 
B-  6;  "  ciously  cut  any  hop-binds  growing  on  poles  in  any  phmt^ 

theBIaci^ct*'*  "  ^*^°  of  hopsj  cvcry  pcrsou  or  persons  so  oflfending,  bai^ 
9  Geo.  1.  c.  22.  ^  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
'fy^t'ti^^.''  f^lo«y»  widiout  benefit  of  clergy.''  And  by  stat  10  Geo. 
c.  42.  s.  2  &  4    2.  c.  32.  s.  4*  ^*  all  the  provisions  made  in  the  stat.  9  Geo. 

eLw/l/oMj^""  ^-  ^-  ^^*  ^^^  *®  ^^^^  speedy  and  easy  bringing  the  of- 
pnmitiont  of  the  ^^  ktutevs  against  the  said  act  to  justice,  and  the  persons 
£laci  Jet  to  this,  u  ^ho  shall  conceal,  aid,  abet,  or  succour  such  ofiendcre, 

^  and  for  making  satisfaction  and  amends  to  all  and  eveiy 
<*  the  person  and  persons,  their  executors  and  administra- 
**  tors,  for  the  damges  they  shall  have  sustained  or  suffcwl 
"  by  any  offender  or  offenders  against  the  said  act,  and  for 
^'  the  encouragement  of  persons  to  apprehend  and  secure 
^^  such  offender  and  ctfenders,  and  for  the  better  and  more 
*^  impartial  trial  of  any  indictment  or  informadon  which 
*^  shall  be  found,  commenced,  or  prosecuted  for  any  of  the 
*^  offences  committed  against  the  said  act;  together  vith 
^^  all  restrictions,  limitations,  and  mitigations  by  the  said  act 
*'  directed;  shall  during  the  continuance  of  the  said  act 
"  extend  to,  and  be  of  force  and  effect  in  all  cases  of 
^^  offences  committed  by  unlawfully  and  maliciously  cutting 
^^  any  hop«binds  growing  on  poles  in  any  plantation  of 
^^hops," 

^  14^  9.  Obstructing  the  Passage  of  Grain. 

36  Geo.  3.  c.  9.       By  stat.  36  Geo.  3.  c.  9.  entitled,  "  An  act  to  prevent 

ri     t    A2A   "  ol^stnictions  to  the  free  passage  of  grain  within  the  kinf 

Uting  violence  to  *'  dom,"*  it  is  enarted,  "  that   if  any  person  or  person* 

•t  (after 
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*«  (after  the  18th  of  December  1795)  shall  wilfully  and  Ch.  XXII.  $14. 
^*  maliciously  beat,  wound,  or  use  any  other  violence  to  or  ^raifwjlour,  ^c. 
^^  upon  any  person  or  persons,  with  intent  to  deter  or  hin-  tmy  perton  to  de- 
*'  der  him  or  them  from  buying  of  com  or  grain  in  any  Jf  ^^^fi<^ 

•',     "  ,  "  "^  ouytng  grain; 

^  market  or  other  place  within  ^s  kingdom;  or  shall  xxxi' or' stopping  grainy 

"  lawfully  stop  or  seize  any  wheat  (a),  flour,  meal,  malt,  or^*^*  '»'^*^«*- 

"  other  grain,  in  or  on  the  way  to  or  from  any  city,  market 

<<  town,  or  place   in  this   kingdom;    or  shall   wilfully  and 

"  maliciously  break,  cut,  or  destroy  any  waggon,  cart,  or  or  breaking  or 

♦*  other  carriage  wherein  any  such  wheat,  &c.  or  other  grain  "'"'^i'*  ^^' 

-  "^  "  camdge  or  hOT' 

^^  shall  be   loaded,  or  the  harness  of  any  horse  or  horses  ness  ofhortcs 
**  drawing  or  carrying  the  same;  or  shall  unlawfully  take "'"^^'"^ ''' 
**  ofFfirom  any  such  carriage,  or  drive  a^vay,  kill,  or  wound  or  taiingofffrom 
^  any  such  horse  or  horses;  or  unlawfully  beat  or  wound J^^^ ^'^^^"^' 
**  the  driver  or  drivers  of  any  such  waggon,  cart,  or  other  or  heating  driH>eri 
♦'  carriage,  or  horise,  so  loaded;  with  intent  to  stop  such  vnth  intent  to  stop 
f*  wheat,   &c.  or  other   gnun;    or  shall  by  cutting  of  ^^^^^cfftiUg'^ach, 
**  sacks,   or  otherwise,  scatter  or  throw   abroad  any  such  or  otheraise  scat- 
«  wheat,  fee;  or  shall  take  or  carry  away,  destroy,  spoil, ''^''^**^^^'"''^' 
"  or  damage  the  same,  or  any  part  thereof;   every  and  ^  imprisonment  on 
**  such  person  or  persons,  being  thereof  lawfully  coiivicted  j^^^/^'j!" 
**  before   any  two  or  more   justices  of  the  peace   of  the  c«  of  peace. 
^  county,   &c.   wherein  such   offence   or   offences  shall  be 
**  committed,  or  before  the  justices  of  the  peace  in  open 
<^  Sessions   (who  are   audiorised  summarily  and  finally  to 
**  hear  and  determine  the  same),  shall  be  sent  to  the  com- 
•*  mon  gaol  or  house  of  correction,  there  to  continue  and 
**  be  kept  to'  Hard  labour  for  any  time  not  exceeding  three 
**  months  nor  less  than  one." 

By  s.  2.  "  If  any  such  person  or  persons  so  convicted  2</  offence  felony. 
**  shall  commit  any  of  the  offences  aforesaid  a  second  time; 
«  or  if  (after  the  18th  Decjember  15^95)  any  person  or  per- 
**  sons,  with  intent  to  prevent  or  hinder  any  com,  meal, 
**  flour,  malt,  or  grain  from  being  lawfully  carried  or  rc- 
"  moved  from  any  place  whatsoever,    shall    wilfully    and 

(a)  The  words  of  the  prior  statute  of  the  11  Geo.  2.  c.  32.  a.  1.  are,  **  or 
/'  shall  stop  or  seize  upon  any  waggon,  cart,  or  other  carriage,  or  horse, 
"  loaded  with  wlieat,  &c.  in  or  on  the  way  to  or  from  any  city,  market 
•*  town,  or  seaport  of  this  kingdom,  and  wilfully  and  maliciously  break,  cut, 
.**  separate,  or  destroy  the  same,  or  any  part  thereof,  or  the  harness  of 
•'  the  horaes  drawing  the  same  \  or  shall  unlawfully  take  off,  drive  away, 
**  kill,  or  wound  any  of  such  horses,  &c." 

"  maliciouslv 


1070  Malicious  or  Fraudulent  Mischief. 

Ch.  XXII.  S 14.  **  maliciously  pull,  throw  down,  or  otherwise  destn^,  any 

Grain,  Jour,  Isfc.  ic  storehouse,  or  granary,  or  other  place  in  which  com  (a)^ 

Dettroying  gra-  *^  meal,  flour,  malt,  or  grain  shall  be  then  kept,  or  shall  un- 

nary,{^c.or      a  lawfully  enter  any   such   storehouse,   granarv,   or    other 

lA^Kr<f''"  place,  and  take  and  carry  away,  any  com,  flour,  meal, 

spdiingthe        a  nialt,  or  grain  therefrom;  or  shall  throw  abroad  or  spoSi 

^         *      tc  ^g  same,  or  any  part  thereof^  or  shall  unlawfully  enter 

^^  on  board  any  ship,  barge,  boat,  or  vessel,  and  wil&illy  aod 

*^  maliciously  take  and  carry  away.  Cast  or  throw  out  there- 

*^  from,  or  otherwise  spoil  or  damage  any  com,  flour,  meal, 

^^  malt,  or  grain  therein  (J)) ;    every  person  so  offending  and 

^^  being  thereof  lawfully  convicted  shall  be  adjudged  guohy 

*'  of  felony,  and  transported  for  7  years,  in  like  manner  as 

^^  other  felons  are  directed  to  be,  &c.    And  if  any  such 

*^  offender  so  transported  shall  return  into  this  kingdom  be- 

*<  fore  the  expiration  of  the  said  7  years,  he  or  she  shall 

^  suffer  death  as  a  felon  without  benefit  of  clergy.'*    Saving 

corruption  of  blood  and  loss  of  dower* 

FtVAr  ante,  436.       The  stat.  11  Geo.  2.  c  22.  still  in  force,  whidi  was  1&. 

veiled  against  offences  of  this  description  committed,  as  the 
tide  of  the  act  states,  ^  with  latent  to  hinder  the  exporta- 
**  tion  of  com,"  has  the  same  provisions,  with  the  vaiiatioDs 
noticed  below  in  the  margin;  and  with  this  further  addi- 
tion, that  for  the  offences  created  by  the  first  clause  of  that 
statute  the  justices  are  also  directed  to  adjudge  die  offender 
to  be  publicly  whipped  at  the  time  and  place  befons  qse- 
cified. 

By  both  acts  a  conditional  remedy  b  given  against  the 
hundred. 

§  15.  X.  Against  Cattle. 

Cattle,  ^  f^  ^^  ^  ^^  ^igi^  of  Henry  VIII.  a  statute  passed, 

37  Hen.  a  c.  6.  whereby  it  was   enacted,   **  that   if  any  person  or  persons 
**  ^  maliciously,  unlawfully,  and  willingly  cut  out,  or  cause  to 

*^  be  cut  out,  the  tongue  of  any  tame  beast  of  any  other  per- 
^  son  or  persons,  the  said  beast  then  being  in  life;  ever^  such 
"  offender  should  not  only  forfeit  to  the  party  grieved  treUe 

(a)  The  words  of  the  sttt  11  Gea  2.  here  are,  "  where  corn  shall  be 
"  then  kept  in  order  to  be  exported,  or  shall  unlawfully  enter,"  &c. 

(b)  The  same  here  adds,  **  intended  for  exportation.*' 

^  damages 


^ifmi 


m 
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«  damages  for  such  offence,  to  be  recovered  by  action  of  Ch.  XXH.  $15. 
**  trespass,  but  should  also  forfeit  to  the  King  for  every  such        ^<*^^^'' 
"  offence  10/.  in  name  of  fine."  The  preamble  seems  to  Ante,  1063. 
point,  as  I  have  remarked  in  another  place,  at  such  acts  done 
out  of  malice  to  the  owner. 

Then  the    stat.    22   &   23    Car.  2.  c.    7.   reciting   that  22  &  23  Car.  2. 
"  whereas  divers  evil-disposed  persons,  intending  the  ruin 
•*  and  impoverishment  of  their  fellow  subjects^  have  devised  ^ 
^^  and  oP  late  secretly  in  the  ni^t-time,  and  at  other  times 
**  when  they  think  their  deeds  are  not  known,  frequently 
^'practised  in  several  parts  of  this  kingdom  unlawful  and 
^  wicked  courses   in  burning  of  ricks,  &c.   and   cuttings 
*^  maiming,  wounding,  and  killing  of  horses,  sheep,  beasts,  Killing  horta, 
«  and  other  caitk,  he;  for  prevention  thereof  tmu:tB,  (s.  ^•Yfj^fg  Z oi*^ 
"  that  if  any  person  or  persons  shall  in  the  night-time  mdlunighttfehny  and 
"  ciously,   unlawfully,   and  willingly,   kill  or  destroy  ^J^'Ju^"^: 
**  horses,  shee^p,  or  other  cattle^  of  any  person  or  persons  portation. 
**  whatsoever;  every  such  offence  shall  be  adjudged  felo- 
^  ny,  and  th^  offenders  and  every  of  them  shall  suffer  as 
^  in  case  of  felony.  And  (by  s.  4.)  it  is  further  enacted 
*^  and  declared,  that  in  case  any  person  or  persons  who 
*^  shall  be  convict  or  attainted  of  any  the  offences.  Sec. 
**  aforesaid,   (to   avoid  judgment  of  death   or   execution 
^  thereupon  for  such  his  offence,)  shall  make  his  election 
^^  to  be  transported  beyond  seas  to  any  of  his  Majesty's 
^  plantations,  that  then   the  justices  of  assize,  oyer  and 
•*  terminer,  gaol  delivery,  or  justices  of  the  peace,  before 
^  whom  such  offender  shall  be  convict  or  attaint  by  virttie 
^  of  this  act^  and  every  of  them  respectively,  shall  cause 
^  judgment  to  be  entered  against  every  such  offender,  that 
^  he  be  transported  beyond  the  seas  to  some  of  his  Ma- 
^  jesty's  plantations,  in  the  said  judgment  to  be  particularly 
^  mentioned  and  expressed,  there  to  remain  for  7  years.'' 
^  And  if  any  such  offender  shall  return  into  this  kingdom 
^  before  the  expiration  of  the  said  7  years,  he  shall  suffer 
*^  death  as  a -felon,  and  as  if  no  such  election  to  be  trans- 
^  ported  had  been  made  by  him." 

But  by  s.  5.  ^^  If  any  person  or  persons  shall  in  the  night- 
^  time  maliciously,  unlawfully,  and  willingly  maim,  wound, 
**  or  odierwise  hurt  any  horses,  sbeep,  or  other  cattle, 
^^  whereby  the  same  shall  not  be  killed  or  xitterhj  destroyed^  then 

"  ever\' 


1072  Malicious  or  Frauduknt  Mischief. 

Ch.  XXII.  $  15.  (i  every  such  oflender  shall  forfeit  to  the  {xarty  grieved  treble 
c^^^^^'        "  the  damage  which  he  shall  thereby  sustain,  to  be  recover- 

'^  ed  by  action  of  trespass  or  upon  the  case. 

Offences  within  this  act  must  by  s.  7«  ^  be  proceeded 

*^  against  within  6  months  after  the  offence  committed*" 
9  Geo.  1.  c.  22.  Lastly,  by  the  Black  Act  ^^  If  any  person  or  persons  (whc- 
petuijby^*'^^  "  ther  armed  or  disguised  or  not)  after  the  1st  of  ytme 
31  Geo.  2.  c.  42.  ^^  1723,  shall  unlawfully  and  maliciously  kill,  maim,  or 
^M  I  i  I  k'l'  "  ^*^^**^  ^^y  mottle;  or  shall  forcibly  rescue  any  person, 
lingyVKmnding,   **  being  lawfully  in  custody  of  any  officer  or  other  person 

7at^7'cl%Z^l  "  *°^'  ^y  ^^  offences  before  mentioned  i  or  if  any  penOn 
feionj.  ^^  or  persons  shall  by  ^ft  or  promise  of  money  or  other 

^^  reward  procure  any  of  his  Majesty's  subjects  to  join  him 
^  or  them  in  any  such  unlawful  act;  every  person  so  oC- 
^  fending,  being  lawfully  ccmvicted  thereof,  shall  be  ad« 
**  judged  guilty  of  felony  without  benefit  of  clergy*" 
Vide  tit.  Process  Offenders  not  surrendering  themselves  pursuant  to  an 
ngoiiutt    P^^y-  QYdtx  of  the  King  in  council  are  also  ousted  of  clergy  by 

s.  4.  as  well  as  those  who,  *^  after  the  time  appointed  as 
&(  aforesaid  for  the  surrender  of  any  person  so  charged  upon 
*^  oath  with  any  the  offences  aforesaid  be.eicpired,  conceal, 
^^  aid,  abet,  or  succour  such  person,  knowing  him  to  have 
'  ^^  been  so  charged  as  aforesaid,  and  to  have  been  required 
*^  to  surrender  himself  by  such  order  or  orders  as  afoiaesaid^ 
"  being  lawfully  convicted  thereof,"  &c. 

aT^  1057  '^^^  ^"^  "^^y^'  ^y  ^*  ^^*'*  ^  "^  ^^y  county  in  Engknui. 

Aiders  and  abet'      Aiders  and   abettors   at  the  fact,  who  are  principals  at 
M'd  •  t       d  ^^"^^^1*  ^*^»  *^^  holden  to  be  ousted  of  clergy  under  the 

S>ro'»  case,        Stat.  9  Geo.  1. 

Gloucester  Sp. 

Assizes  1779,    Fost  415.  and  post.  s.  19. 

^16.  It  is  clearly  settled,  that  in  order  to  bring  an  offender 

Malice  against  within  this  law  the  malice   must  be  directed   against    the 

owner  of  the  cattle,  and  not  merely  against  the  animal  itself* 
|>earce's  case,  Charles  Pearce  was  indicted  on  the  stat.  9  Geo.  1«  for 
Gloucester  u  feloniously,  unlawfully,  wilfully,  and  malicious  maiming 
cor.  Heath  J.  ' "  and  wounding  a  cow"  of  the  prosecutor's.  It  appeared 
2  Leach,  594.  t|jj^^  hi^  intent  was  to  commit  bestiality  with  the  animal,  and 
the  animal  not  that  he  had  in  a  passion  run  a  sharp  pointed  sdck  quite  through 
vuthin  the  Biaci  Y^^j;^  body  because  she  would  not  stand  quiet.    Heath  J. 

directed  the  prisoner  to  be  acquitted  on  this  charge;   it 

being 
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being  necessary  to  shew  that  the  fact  was  committed  from  Ch.  XXII.  §16. 
some  maUcious  motive  towards  the  owner^  and  not  merelv        Cattle. 


from^  aa  angry  and  passionate  disposition  towards  the  beast 
itself,  without  any  intention  of  thereby  injuring  the  orvner. 

The  same  point  was  ruled  in  the  case  of  one  John  Kean,  Kean's  case, 

O    R-   17WQ 

by  the  same  learned    Judge,    where    the    fact   of\  JcJlIing  2  Leach  595. 
appeared   to   have   been    done   in  ^^a  moment   of  passion  609. 
agamst  the  animal. 

And  again  in  John  Shepherd's  case,  upon  a  similar  in-  ShephercVs 
dictment  tried  at  the  O.  B.'  before  Hotham  B.  and  Heath  J.  J^^^'  2  Le^h  * 
the  evidence  was,  that  the  prisoner,  who  was  servant  to  the  6o^^ ' 
prosecutor,   had    solicited  him   earnestly  to  let  him  have  ^'^^'^'*^'^'^  ^^ 

.  t^         .  r    1  •    1    ^  servant  to  a 

another  of  the  horses  called  Boxer,  instead  of  the  one  vrnicn particular  borse^ 
was  afterwards  maimed,  and  which  at  the  time  the  mischief  ^"^  ^^^^*  *^f?^' 
was  done  was  employed  under  the  direction  of  the  prisoner,  master's  refusal 
in  carrying  dung  in  the  team.  His  request  was  not  complied  *°  ^^' ^'^'»  ^^^a: 
with;  and  he  was  afterwards  seen  holding  the  horse  by  tht  dent  to*brin^ti>e 
tongue  with  one  hand  while  he  beat  him  violently  over  the  ^Sl^  ?'!^'"  jf^  , 
head  with  the  butt  end  of  a  whip  which  he  held  in  ih^  the  prisoner  bad 
other:    and  afterwards    the    animal  was  found  lying  in  2i  before  threatened 
meadow  with  its  tongue  han^ng  quite  out  of  its  mouth,  ,,i^^i^'^Ji/^'*^,« 
and  one  part  of  it,  which  was  quite  dead,  was  nearly  severed  ^^t  him  have  the 
from  the  other.     But  there  was  no  other  evidence  that  the  ^  ^^ 
prisoner  hafl  any  malice  against  his  master,  except  only, 
that  on  being  remonstrated  with  on  the  barbarity  of  his  con- 
duct, he  had  declared  in  the  heat  of  his  passio^,  that  he 
would  do  the  other  horse  an  injury  if  his  master  did  not  let 
him  have  Boxer  to  go  in  the  team;  neither  did  the  imme- 
diate cause  of  his  resentment  against  the  animal  appear.    It 
was  left  to  the  jury  to  consider  whether  the  prisoner's  con- 
duct had  been  actuated  by  any  motives  of  personal  revenge 
against  his  master,  or  had  proceeded  from  some  sudden 
passion  against  the  animal  itself;  for  unless  they  were  of 
opinion  that  it  was  done  from  a  malicious  motive  against  the 
owner,  however  brutal  his  conduct  was,  he  did  not  come 
within  the  meaning  of  the  act.    The  prisoner  .was  there- 
upon acquitted. 

TTiere  was  another  case  some  years  ago,  the  name  oi Malmin?  sheep 
which  I  have  not  been  able  to  learn,  said  to  have  been  ^^-^i^^.l^i^Zl 
cided  by  Mr.^  Justice  Heath,  where  it  appeared  that  theHorwV/)/nfA<•/lc^ 
prisoner  had  cut  the  tendons  of  the  hinder  leffs  of  several  ^''''' ^■^'''^'^"'* 

6  X  sheen 
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Ch.  XXII.  $  16.  sheep  that  had  from  time  to  time  broke  over  into  his  inclo* 
Cattle.        8Vire;  which  was  holden  not  to  be  a  case  within  the  statute. 
In  all  these  cases  there  was  reasonable  evidence  appearing 
upon  the  face  of  the  transaction  itself  to  impute  the  motive 
of  the  fact  to  resentment  against  the  particular  animals,  and 
not  to  any  personal  malice  against  the  owner.     But  it  does 
not  appear  to  hav^  been  decided  that  it  is  necessary  to  give 
express  evidence  of  previous  malice  ag^nst  the  owner,  in 
order  to  bring  a  case  within  the  act;  but  the  fact  being 
proved  to  be  done  wilfully,  which  can  only  proceed  from  a 
brutal  or  malignant  mind,  it  seems  a  question  solely  for  ^le 
consideration  of  the  jury  to  attribute  the  real  motive  to  it: 
to  which  the  transaction  itself  will  most  probably  furnish  a 
Ranger's  case,  clue*     And  in  Daniel  Ranger^s  case,  although  that  point 
]7^)8^cor!"     '   ^*'  ^^^  directly  in  judgment,  the  Judges  agreed  in  the  de- 
BiiUer  J.  bate  that  it  was  not  necessary  in  these  cases  for  the  prosecu- 

MS.  BuUerJ.      .       ^    •  •  *    •'  i*  •  •  ^  ^i.       

and  MS.  Jiid.     ^^^  ^^  prove  a  previous  existmg  malice  agamst  the  owner. 

$  ir.  The  last-mentioned  case  was  an  indictment  at  common 

U^/^i^Zmon  **^^'  ^'^*^^  charged  that  the  prisoner  "  on  23d  of  May^ 
iawfor  uniiTiiful'  33  Gco.  3.  With  force  and  arms,  at,  &c.  one  black  gelding 
iyviitb  force  and  ^f  j^e  value  of  30/-  of  the'goods  and  chattels  of  William 

arms  maitntng      „    ,_  ,      .  i     •     -       i 

a  horse.  Collyer,  then  and  there  being,  then  and  there  unlawfully 

did  maim,  to  the  great  damage  of  Collyer,  and  against  the 
peace,"  &c.  But  upon  reference  to  the  Judges  after  con- 
viction, they  all  held  that  the  indictment  contained  no 
indictable  offence ;  for  if  the  case  were  not  within  the  Black 
Act,  the  fact  in  itself  was  only  a  trespass:  for  that  the  words 
vi  et  armis  did  not  imply  force  sufEcient  to  support  an  in* 
dictment. 

^  18-  As  to  what  shall  be  deemed  c^Wfe  within  the  Black  Act: 

Pat>'f!"lc,  I^^^^  ^^^y  ^^^^  ^^^^   ^^^   convicted  on  an   indictment 

Abinpfdon  S\mi.  framed  on  the  stat.  9  Geo,  1.  c.  22.  for  feloniously,  unlaw- 
Bfa'ckstone^"^'  ^\^^^>'*  knowingly,  wilfully,  and  maliciously  shooting  and 
2  Blac.Kcp.  721.  killing  one  mare,  of  a  mixed  red  and  white  colour,  and  one 

J^^'^asdlsi  ..J^^^^^^^  s^^"^  ^^1^»  ^^^  goods  and  chattels  of  Matthew  Batten. 
ed  to  extend  and  The  words  of  the  statute  are,  "  That  if  any  person  shall 
Ifft^lt'sIrL/'  "^^lawfully  and  maliciously  kiU,  &c.  any  cattle,  he  shaU 
in22tif23Car  2. "  suffer  death  without  benefit  of  clergy."     It  was  moved  in 

arrest 
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arrest  of  judgment,  1st,  That  the  mare  feind  colt  were  notCh.  XXII-§18. 
averred  in  the  indictment  to  be  cattle  within  the  meaning  of       Cattle. 
the  act.     2dly,  That  the  word  cattle  does  not  necessarily  an// fAffr<f^re 
include  hor^es^  mares^  and  colts.  To  support  these  objections  ^^'^^^^^^^^*^^_ 
it  was  argued,  that  the  Legislature  in  the  statutes  of  3  h.  At  eluded  in  the 
Ed.  6,  c.  19.     5  &  6  Ed.  6.  c.  14.    and  31  Geo.  2.   c.  40.'^'^^^^^^^^^- 
for  regulating  the  sale  of  cattle^  has  thought  it  necessary  to 
fncntion  by  name  the  several  species  of  beasts  to  which  the 
provisions  of  those  acts  were  designed  to  extend.     That  the 
book  of  rates  (12  Car.  2.  c.  4.)  distinguishes  between  the  sub- 
Sidy  to  be  paid  on  great  cattle  imported,  viz.  50  shillings,  and 
that  on  horses  and  war es^  viz.  10/.     That  the  stat,  22  Car.  2» 
c.  13.  distinguishes  between  the  encouragements  given  for 
breeding  cattle  ofallsorts^  and  for  breeding  horses;  and  that 
when  the  stat.   14  Geo.  2.  c.  6.  made   it  felony  without 
clergy  to  steal  sheep  or  other  cattle,  it  was  found  necessary 
to  specify  by  stat.  15  Geo.  2.  c.  34.  what  tattle  were  intended  Vide  ante,  610: 
by  the  act,-  among  which  neither  horses^  mares^  or  colts  are  in-^ 
eluded  (a).     On  the  first  day  of  Michaelmas  term  17^0  this 
case  was  submitted  to  the  Judges  at  Serjeants'-Inn;  and  they- 
unanimously  agreed,  That  as  the  stat.  of  22  &  23  Car.  2. 
c.  7.  had  made  the  offence  of  killing  horses  by  night  a  single 
felony,  this  stat.  of  9  Geo.  1 .  c.  22.  was  only  to  be  consider* 
ed  as  an  extension  of  that  act ;  and  some  precedents  of  ca- 
pital convictions  were  cited  upon  this  branch  of  the  statute^ 
though  none  of  executions.     It  was  therefore  agreed  that 
judgment  of  death  should  be  given  against  the  prisoner  at  the 
next  assizes;  but  he  was  then  reprieved  for  transportation; 
and  afterwards,  (upon  strong  application  from  the  country,) 
received  a  free  pardon. 

In  Robert  Mott's  case,  who  was  convicted  for  woundinir  a  Mott's  case, 

on  s*»T\t  iTfl*^ 
gelding,  a  similar  objection  in  arrest  of  judgment  ^vas  over- j  Leach  ss!  iv^ 

ruled  by  Mr.  Baron  Hotham  upon  the  authority  of  the  above 
case. 

{a)  The  argument  derived  in  the  above  case  from  the  stats.  14  &  15 
Geo.  2.  on  behalf  of  the  prisoner  will  be  found  to  lose  much  of  its  force 
by  adverting  to  the  preamble  of  tlie  first  of  those  statutes:  from  whence 
it  appears  tliat  one  principal  object  uf  the  law  was  to  guard  against  an 
artUil  practice  of  sheep  stealers,  and  stealers  of  other  cattle  for  food, 
whose  principal  object  being  t)ie  carcass,  they  stripped  the  animal  which 
they  killed  on  tbe  spot,  and  lefl  their  skins  there  for  fear  of  detection. 
This  of  course  is  quite  foreign  to  the  intention  and  purpose  of  horse- 
*tealc*rs. 

.    ThQ 
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Ch.  XXII.  §  la     The  same  point  was  ruled  in  Moyle's  case,  who  was  con- 

C««^-e.  ^ victcd  of  killing  a  marc, 

MnvU  'ii  case.         It  IS  plain  that  the  Legislature  must  have  intended  to  in- 

Bodmjn  Sum.     ^i^^^  horses  in  the  word  "  cattle^^  when  in  the  stat.  of  Gar.  2. 
Ass.  1/91,  cor.     ,  ,      r       1  ,  .  ,    «         ,  1        . 

BiiUer  J.  they  speak  oi  "  horses,  sheep,  or  other  cattle:     and  by  the 

statute  of  George  the  first  they  exclude  from  clergy  such  as 
kill,  &c.  any  cattle:  which  latter  statute  was  evidently  in- 
tended to  enlarge  and  not  to  restrain,  the  d^cription  of  the 
felony:  for  it  extends  to  such  as  "  maim  or  wound"  any 
cattle,  though  not  destroyed,  which  by  the  prior  act  was 
left  a  misdemeanor  at  most,  punishable  only  by  action  t» 
recover  treble  damages. 

^  1 9.  In  the  case  of  Midwinter  and  Sims,  who  were  indicted 

Aiden  and  abet-  ^nd  convicted  on  the  Black  Act  for  killing  a  mare  of  Mr. 
Mid  .inter  and  Dutton's,  the  Verdict  was  approved  by  all  the  Judges  as  to 
Sims' case,  the  principal  offender;  though  Mr.  Justice  Foster  dissented 
Ass.'  1779  from  the  rest  as  to  the  propriety  of  ousting  Sims  of  his  cler- 

Fost  415-  Appx.  gy,  who  was  no  more  than  an  aider  and  abettor  at  the  £ict. 
Tider\  ^andabtt-  '^^^^  circumstances  there  were,  that  the  prisoners,  having 
torsat  the  fact  of  conctwtd  a  prejudice  against  the  prosecutor  on  account  of  a 
aL'fz5rV^w^wa.P^^*^^'^"*^^"  which  he  was  then  carrying  on  against  them  for 
lice  to  the  o^vncr  stealing  nibbits,  agreed  to  take  their  revenge  on  him,  and  to 
x-^hfuitOG.^^^^  ^^^  ^^  ^^®  breeding  mares  that  night;  which  they  exc- 
l.c'T2.asKcil  cuted  accordingly :  Midwinter  with  the  assistance  of  the 
^'bo^»aZ^tlx^  '  other  Iiaving  caught  the  naare,  buckled  his  own  girdle  about 
mortal b/cnv.        l)or  ncck,  and  fastened  a  girdle  of  Sinds'  to  his  own:  and 

SiipS)  having  taken  hold  of  the  girdle  fixed  in  this  manner 
to  the  mare's  neck,  held  it  fast  in  order  to  prevent  the 
mare  getting  away,  while  Midwinter  wjth  a  large  shaip  hook 
gave  the, mare  a  deep  wound  in  the  belly,  of  which  she  died 
the. same  night. 

§  20.  As  to  the  extent  of  the  injury  received  by  the  animal;  if 

Hriyvvood  scasc,  ^j^^   maim  or  wound   were  not  mortal,   the  case  did    not 

Co.onlrv  .  ...  -  ,  . 

Sum.  Ass.  1801,  amount  to  felony  within  the  stat.  of  Car.  2.;  but  that  is 
MS  ^^^f^^  ^'    otherwise  wittiin  the  act  of  Geo.  1. 

Waundi-.^aborsc  John  Ha\  w'ood  was  tried  on  an  indictment  on  the  Black 
outifwauceto  ^^.^  pontaining  two  counts,  one  for  maliciously  maiming, 
drivil^r a vniiinto the  Other  for  maliciously  wounding  a  gelding,  against  the 
thcfrofr  ofhh    statute.     It  was  proved,  that  on  the  10th  of  June  the  pri* 

hoof^  u  ivitbin  .,  .  *      . 

tic  Bla^k  Act,  0  Geo.  1.  c.  22.  thou^^h  the  injury  Hxcre  only  temporary. 

doner 
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soner  had  maliciously  and  widi  an  intent  to  injure  the  pro-  Ch.  XXII.  $  20. 

secutor  driven  a  nail  into  the  frog  of  the  horse's  foot ;  and        Cattle. 

the  horse  wa3  thereby  rendered  useless  to  the  owner,  and 

continued  so  at  the  time  of  the  trial  (1st  August):  but  the 

prosecutor  said  he  was  likely  to  do  well,  and  to  be  perfecdy 

sound  again  in  a  short  time.     After  conviction^  judgment 

was  respited  upon  a  doubt,  whether  as  the  horse  was  likely 

to  recover,  and  as  the  wound  was  not  a  permanent  injury, 

the  offence  were  within  the  statute  f  In  Michaelmas  term 

1801  all  the  Judges  held  the  conviction  right*     The  words 

of  the  Stat.  9  Geo.   1.  c.  22.  are,  ^^  shall  unlavrfully  and 

^^  maliciously  kill,  maim,  or  wound  any  cattle,"  &c.;  which 

word  wound  appears  to  be  used  as  contradistinguished  from 

a  permanent  injury,  such  as  maiming.   . 

1 1 .  Manufactures.  §21. 

The  provisions  made  by  statute  for  the  protection  of  ma-  Ante,  tit  Lar- 
nttfactures    from  depredation,  as   well   as  the  persons   o{ceny,p.6lS,hc. 

r  r  iri't  i-t  *""  tit.  AtsaulU, 

master  manufacturers  from  unlawful  violence,  havmg  been  g^c.  ^^6. 
before  mentioned,  I  now  proceed  to  consider  another  sort  of   . 
protection  by  which  this  species  of  property  is  guarded. 

By  the  stat.  22  Geo.  3.  c.  40.  s.  2.    "  If  any  person  or      WooUeng. 
"  persons  shall  by  day  or.  by  night  break  into  any  houae  or  22  Geo.  3.  c.  40. 
**  shop,  or  enter  by  force  into  any  house  or  shop,  with  in-  *'  \^J^q^, 
'^  tent  to  cut  or  destroy  any  serge,  or  other  woollen  goods  sion  in  stat. 
'*  in  the  loom,  or  any  tools  employed  in  the  making  there- ^  !^'  ^'  ^'^^ 
^^  of;  or  shall  wilfully  and  maliciously  cut  or  destroy  any  such  Breaking  intq 
"  serges  or  woollen  goods  in  the  loom,  or  on  the  rack,  or  shall  i^ttocurt!r 
^^  burU)  cut,  or  destroy  any  rack  on  which  anysiich  strges  or  destroy  u\}olieKi 
"  other  woollen  goods  are  hanged  in  order  to  dry;  or  ^^^^'rack^o^/J^or 
'^  wilfully  and  maliciously  break  or  destroy  any  tools  used  in  cutting,  Is^c.iucb, 
*'  the  making  any  such  ^serges  or  other  woollen  goods,  rtot^  ^^^^^fi^^^^' 
'*  having  the  consent  of  the  owner  so  to  do ;  every  such  of- 
''  fender  being  thereof  lawfully  convicted  shall  be  guilty  of 
"  felony  without  benefit  of  clergy." 

The  same  statute,  s.  2.  enacts,  "  that  if  any  person  or        ^  22. 
^^  persons  shall  by  day  or  by  night  break  into  any  house  or         sUk, 
^^  shop,  or  enter  by  force  into  any  house  or  shop,  with  ii^tent 
"  to  cut  or  destroy  any  velvet,  wrought  silk,  or  silk  mixed 

"  with 
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Ch.  XXII.  $  22.  '^  with  any  other  materials,  or  odier  silk  manufacture  m  the 
Manufacture*,  a  loom,  or  any  Warp  or  8hute,  tools,  tackle,  or  utensils;  or 
^  shall  wilfully  and  maliciously  cut  or  destroy  any  vdvefc^ 
*^  wrought  silk,  or  silk  mixed  with  any  other  materials^  or 
^^  other  silk  manufacture  in  the  loom,  or  any  warp  or  shute, 
^  tools,  &c.  prepared  or  employed  in  or  for  the  making 
^^  thereof;  or  shall  wilfully  and  maliciously  break  or  destroy 
^^  any  tools,  tackle,  or  utensils  used  in  or  for  the  weaving  or 
^^  making  of  any  such  velvet,  &c.  or  other  silk  goods  or  ailk 
*^  manufacture ;  not  having  the  consent  of  the  owner  so  to 
"  do;  every  such  offender,  being  thereof  lawfully  convicted, 
"  shall  be  guilty  of  felony,  without  benefit  of  clergy •" 

§  23.  Also  by  s.  3.  it  is  enacted,  ^^  that  if  any  person  or  pcisom 

Linen  or  cotton.   "  shall  by  day  or  by  night  break  into  any  house  or  shop,  or 

*'  enter  by  force  into  any  house  or  shop  with  intent  to  cut 
(a)  The  word  or  ^^  and  (a)  destroy  any  linen  or  cotton,  or  linen  and  cotton 
!l\lt^?^i?vJ^    "  niixed  with  any  other  materials,  or  other  linen  or  cotton 

prior  section,  ^^  ' 

and  post  ^  manufactures  in  the  loom,  or  any  warp,  or  shute,  tools, 

^*  tackle,  and  utensils ;  or  shall  wilfully  and  maliciously  cut  or 
"  destroy  any  linen  or  cotton,  or  linen  or  cotton  mixed  widi 
^^  any  other  materials,  or  other  linen  and  cotton  manufacture 
^*  in  the  loom,  or  any  warp,  or  shute,  tools,  tackle,  and 
^^  utensils  prepared  for  or  employed  in  the  making  thereof; 
^  or  shall  wilfully  and  maliciously  break  and  destroy  any 
"  tools,  tackle,  or  utensils  used  in  or  for  the  carding,  spin* 
"  ning,  weaving,  preparing,  or  making,  in  any  way  what* 
"•^  ever,  any  such  linen  or  cotton,  or  linen  or  cotton  mixed 
^^  with  any  other  materials^  or  other  linen  and  cotton  goods, 
<^  or  linen  and  cotton  manufactures  whatsoever;  not  having 
"  the  consent  of  the  owner  so  to  do ;  every  such  offender, 
"  being  thereof  lawfully  convicted,  shall  be  guilty  of  felony 
"  without  benefit  of  clergy." 

ride  the  title  of     This  act  repeals  so  much  of  the  stat.  12  Geo.  1-  c.  34. 

■the  act  and  of  the  stat.  6  Geo.  3.  c.  28.  "  as  relates  to  the  punish* 

^^  ment  of  persons  destroying  any  woollen  or  silk  manufac- 
*'  tures,  or  any  implements  prepared  for  or  used  therein;" 
and  the  clauses  of  the  former  act  so  repealed  which  are  re- 
cited in  this  statute  are  verbatim  the  same.  But  it  does  not 
profess  to  repeal  the  following  statute,  which  contains  foro^ 
visions  varying  in  several  respects  from  the  clause  last  set 

1  Hale,  703.      forth.     And  Lord  Hale  informs  us,  that  a  second  statute 

enact- 


■t^iq    i.      .       .■■!■ 
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enacting  the  same  offence  to  be  felony  that  was  so  enacted  Ch.  XXII.  $  23. 
before,  with  some  alterajdons,  is  but  cumulative,  and  no  re-  Manufactures. 
peal  of  the  former  act:  which  must  doubtless  be  understood 
with  this  reserve,  that  the  two  provisions  may  well  stand 
together  without  clashing  or  inconsistency. 

By  Stat.  4  Geo.  S.  c.  37.  s.  16.  **  If  any  person  or  persons  4  Geo.  3.  c.  37. 
«  shaH  by  day  or  night  break  into  any  house,  shop,  cellar, " J^  ^v^i^fc 
*'  vauk,  or  other  place  or  building,  or  by  force  enter  into  620. 
**  any  house,  &c.  or  other  place  or  building,  with  intent 
**  to  steal,  cut,  or  destroy,    any  linen  yam,   or  any  linen 
^^  cloth,   or  any  manufacture   of  linen  yam,  belonging  to 
*'  any  manufactory,   or  the  looms,   tools,    or   implements 
*'  used  therein ;  or  shall  wilfully  or  maliciously  cut  in  pieces, 
**  or  destroy,  any  such  goods,  either  when  exposed  to  bleach 
**  or  dry;  every  such  offender,  being  thereof  lawfully  con- 
"  victed,  shall  be  judged  guilty  of  felony,  without  benefit 
*'  of  clergy."     This  by  s.  33.  is  made  a  public  act. 

By  Stat.  38  Geo.  3.  c.  17.  s.  24.  for  21  years  from  the       $24. 

7th  of  May  1798,  and  to  the  end  of  the  then  next  session,  ^^-^afc  Wow. 
..  ¥r  I.  11  L    J  •   u.  u       1    •   ,    38  Geo.  3.  c.  17. 

•'  If  any  person  or  persons  shall  by  day  or  night  break  into  (This,  though  a 

*'  any  house,  shop,  cellar,  vault,  or  other  place  or  build-  P«Wic  act,  is  to 

..  •  i^r  .  t  a  11°®  found  amonir 

**  mg,  or  by  force  enter  into  any  house,  ecc.  or  other  place  the  private  ana 

**  or  building,  belonging  to  the  said  manufactory  (i.  e.  ofloca*  *cts.) 

•*  the  governor  and  company  of  the  British  cast-plate-glass 

*'  manufactory),  or  wherein  the  same  shall  be  then  carry- 

**  ing  on,  with  intent  to  steal,  cut  (a),  break,  or  otherwise 

**  destroy  any  glass,  wrought  or  unwrought,  or  any  mate- 

*^  rials,  tools,  or  implements,  used  in,  for,  or  about  the  mak- 

•*  ing  thereof,  or  any  goods  or  wares  belonging  to  the  said 

"  manufactory;  or  shall  steal,  or  wilfully  or  maliciously  cut, 

^^  break,   or  otherwise  destroy  any  such    glass,  materials, 

"  tools,  or  implements;  every  such  offender,  beinc;  lawfully 

**  convicted,    shall  be  judged  guilty  of  felony,  and  trans- 

**  ported  for  seven  years  (6),  or  shall  be  adjudged  to  suffer  (^j  xi^e  follow 

^*  such  less  punishment  as  the  Court  before  whom  such  of- *"&  J^o^^  ?^erc 

"  fender   or    offenders    shall  be    tried   shall    think    fit    to  statute 

'*  award. 

(a)  The  printed  stat  haa  here  the  word  out,  instead  of  cut,  probably  a 
misprint,  as  the  word  cut  afterwards  19  used;  and  the  stat.  13  Geo.  3.  c.  38. 
9.  S9.  for  incorporating  the  orij^inal  company,  from  whence  this  was  pro- 
bably .t4ken«  has  the  word  cur. 

2.  High* 
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Ch.  XXII.  $  25. 

Migbfoayt.  12.  Higkways. 

I  or  All  nuisances  to  such  are  indictable  at  commcin  law:  and 

Fri^f^neral  title  by  the  general  highway  act,  13  Geo.  3.  c.  78.   s«  42.,   the 
Highvtays  and    damaging  of  posts,  blocks,  and  great  stones  set  up  to  secure 
'^  causeways,  and  of  the  banks  which  sectu^  and  defend  the 

same,  and  the  stones,  bricks,  or  wood,  fixed  on  the  parapets 
or  battlements  of  bridges,  as  also  the  pulling  down,  destroy- 
ing or  defacing  of  mile  stones  or  direction  posts,  is  made 
liable  on  conviction  before  a  justice  of  the  peace  to  a  penalty 
not  exceeding  5/.,  nor  less  than  105.;  and  in  default  of  pay- 
ment the  offender  is  to  be  committed  to  the  house  of  cor- 
rection, there  to  be  whipped  and  kept  to  hard  labour  not 
exceeding  one  calendar  month,  nor  less  than  seven  days* 

13.  Turnpikes^ 

^  26.  The  Stat.  7  Geo.  3.  c.  40.  repealed  all  former  general 

Tif/ppost  8.  32.  provisions  relative  to  turnpikes:  this  again  was  repealed  ^ex- 
cept as  to  so  much  as  repealed  the  former  acts)  by  the  &tat. 
13  Geo.  3.  c.  84.  s.  86.  which  latter  consolidates  all  the  for- 
mer provisions  intended  to  be  retained.  And 
13  Geo.  3.  c  84.     By  s.  42.  of  that  act,    *'  To  prevent  the  malicious  de- 
Dettroying  turn-  u  stroying  of  any  turnpike  gate  or  house  which  hath  been 
raiU,  life,  or  eiL  "  or  shall  hereafter  be  erected,'*  it  is  enacted,  "  that  if  any 
ginetfor  weigh,  u  person  or  persons  whatsoever  shall  either  by  day  or  night 

"  wilfully  or  maliciously  pull  down,  pluck  up,  throw  down, 
*'  level,  or  otherwise  destroy  any  turnpike  gate,  or  turn- 
*'  pike  gates,  or  any  post  or  posts,  rail  or  rails,  wall  or  w^alls, 
"  or  any  chain,  bar,  or  other  fence  or  fences  belonging  to 
"  any  turnpike  gate,  or  any  other  chain,  bar,  or  fence  of  any 
"  kind  whatsoever,  set  up  or  erected,  or  hereafter  to  be  set 
**  up  or  erected,  to  prevent  passengers  from  passing  by 
"  without  paying  any  toll,  laid  or  directed  to  be  paid  by 
"  any  act  or  acts  of  parliament  made  for  that  purpose ;  or 
''  any  house  or  houses  erected  or  to  be  erected  for  the  use 
"  of  any  such  turnpike  gate  or  turnpike  gates;  or  any  crane, 
"  machine,  or  engine,  made  or  erected,  or  to  be  made  or 
"  erected  on  any  turnpike  road  by  authoritj'^  of  parliament, 
"  for  weighing  waggons,  carts,  or  carriages;  or  shall  for- 
^^  cibly  rescue  any  person  or  persons,  being  lawfully  in  cus- 

"  todv 


^^»  -— ^K 
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'*  tody  of  any  officer  or  other  person  for  any  of  the  offences  Ch.  xxii.  §  2a 
''  before-mehtloned ;  every  person  so  offending  in  any  of      TumpUe^. 
^^  the  said  casesy  being  thereof  lawfully  convicted,  shall  be 
'^  adjudged  guStyof  felony,  and  shall  be  transported  to  one  Felony  and  trans- 
"  of  his  Maiesty's  plantations  abroad  for  seven  years,  or^'^r'*'"^''*'^'^"" 

,     ,,  ,  .       I  .  ^  .  ,.       pnsonmentfor 

^  shall  be  committed  to  prison  for  any  time  not  exceeding  tArnrj^rar^. 
"  three  years,  at  the  discretion  of  the  luds^  or  Court  before  ^^!f«**'  ^,^"  ^: 

«  1       rt«      .         1    It    1  .    t       *      ,  .     ,.  ^-20.  had  made- 

^  whom  such  offender  shall  be  tried.  And  any  indictment  the  ofTence  a  ca- 
"  for  such' offences  may  be  inquired  of,  tried  and  determined  P*^^^  telony. 
^^  in  any  adjacent  county  within  that  part  of  Great  Britain  Trial. 
^  ckUed  England^  in  such  manner  and  form  as  if  the  facts 
^^  had  been  there  committed.^' 

By  8.  43.  the  hundred  shall  make  satisfaction,  &c. 

14.  Bridges. 

The  malicious  destruction  or  damaging  of  public  bridges  ^  27. 
is  no  doubt  punishable  as  a  misdemeanor  at  common  law,  Bridget. 
being  a  nuisance  to  all  the  King's  subjects; , and  the  general 
highway  act  of  the  13  Geo*  3.c.  78.  subjects  to  a  penalty  of 
SL  on  summaiy  conviction  before  a  justice  of  peace,  and  in 
default  of  payment  to  whipping,  imprisonment,  and  hard 
labour,  every  person  w^o  shall  ^^  break,  damage,  or  throw 
^^  down  the  stones,  bricks,  or  wood  fixed  upon  the  parapets 
^^  or  battlements  of  bridges.^' 

In  many  instances  the  Legislature  have  made  the  offence 
of  destroying  or  damaging  particular  bridges  felony;  and  ih 
some  have  ousted  such  offenders  from  the  benefit  of  clerg)^ 
It  would  be  endless  to  set  out  these  acts:  such  as  have  fallen 
under  jny  notice  are  subjoined  in  a  note  (a). 

15.  Mines  and  Engines. 

By  Stat.  10  Geo.  2.  c.  32.  s.  6.  "  After  the  23d  of  June         §  28. 
*'  1737  and  during  the  continuance  of  the  stat.  9  Geo.  I.  Setting  fire  to 

coal  mines. 

10  Geo.  c.  S2 
(fl)  London  B.  31  Geo.  2.  c  20.  s.  6.  Westminster  B.  9  G.  2.  c.  29.  s.  G. 
Blnckfriars  B.  39  Geo.  2.  c  86.  Fulham  B.  12  Geo.  1.  c.  36.  s.  3.  Old  Brent- 
ford B.  30  Geo.  2.  c.  63.  s.  19.  and  31  Geo.  2.  c.  4a  Hampton  Court  B.  2:i 
Geo.  2.  c.  37.  s.  12.  Walton  B.  2Q  Geo.  2.  c.  22.  s.  3.  Kibble  B.  24  Geo.  2. 
c.  36.  Sandwich  B.  28  Geo.  2.  c.  55.  Wve  B.  29  Geo.  2.  c.  73.  s.  5.  Urse  B. 
29  Geo.  2.  c.  73.  J.  Ftrrv's  B..30  Geo.  2.c.  59.  and  18  Geo.  3.  c  lO.  Trent 
B.  31  Geo.  2.  c.  59. 


r>  Y  r.  2-2. 
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Ch.  XXII.  ^28.  '<  c.  22."  (this  is  the  Black  Act,  which  after  several  continu- 
Mines  and  m-  axices  was   together  with  this  act  made  perpe^uil  hy  die 
Stat.  31  Geo.  2#  c.  42.)  ^^  if  any  person  or  persons  shall  iviU 


^'  fully  and  maliciously  set  on  fire  or  cause  to  be  aet  <n  fire 
<^  any  mine,  pit,  or  delph  of  coal  or  cannel  coal;  every  per- 
^^  son  so  offending,  being  thereof  lawfully  convicted^  ahall  be 
^  adjudged  guilty  of  felony,  wkhout  benefit  of  elergy." 

And  by  s.  4.  of  the  same  act,  ^^  all  the  provisiooa  made  in 

^^  the  Stat.  9  Geo.  1.  c.  22*  for  the  more  speedy  and  ca^ 

^'  bringing  the  offenders  against  the  said  act  to  justice,  and 

^^  the  persons  who  shall  conceal,  aid,  abet,  or  succour  anch 

^^  offenders,  and  for  making  satisfaction  and  amends  to  all 

^^  and  every  the  perscm  and  persons,  their  executors  andad- 

^*  ministrators,  for  the  damages  they  shall  have  sustained  or 

^*  suffered  by  any  offender  or  offenders  against  the  said  act, 

^'  and  for  the  encouragement  of  persons  to  apprehend  and 

^^  secure  such  offender  and  offenders,  and  for  die  better  and 

'*  more  impartial  trial   of  any  indictment  or  >  information 

*^  which  shaH  be  found,  commenced  or  prosecuted  for  any  of 

*'  the  offences  committed  against  the  said  act,  together  with 

^*  all  restrictions,  limitations,  and  mitigations  by  dte  said,  act 

^'  directed,  shall  during  the  continuance  of  the  said  act  ex* 

^'  tend  to  and  be  of  force  and  effect  in  all  cases  of  oflSences 

^'  committed  by  wilfully  and  maliciously  setting  on  fire,  or 

^*  causing  to  be  set  on  fire,  any  mine,  pit,  or  delph  of  coal  or 

**  cannel  coal." 

l3Gco,2.  c.  21.     Then   the  stat.  13  Geo.  2.  c.  21.  entided  an  act  "  fiw 

U^i'!^b^e!u    "/w'*^^^''  ^"^  ™^^  effectually  preventing  die  wilfcd  and 

party  to  trcklfi     ^' malic ious  destruction  of  collieries  and  coal-works ;'' 

daniaget  in  ac-  siting  that  "  di\'ers  evil-disposed  persons  possessed  of  or; 

*^  terested  in  collieries,  have  by  secret  and  subtil 
^^  wilfully  and  maliciously  attempted  to  drown  adjacent 
'*  collieries,  and  have  by  means  of  water  conveyed  or  ob- 
**  structed  for  that  purpose  destroyed  or  damaged  the  same, 
*^  hitending  thereby  to  enhance  the  price  of  coals  and  gain 
"  the  monopoly  thereof."  And  then  reciting  the  act  of  the 
10  Geo.  2.  c.  32.  whereby  the  wilfully  and  maliciously  setting 
onjtre  any  such  mine,  &c.  is  made  a  capital  felony;  *'  and 
'^  whereas  it  is  reasonable  that  an  adequate  punishment 
'^  should  likewise  be  inflicted  on  persons  who  shall  wilfully 
^^  and  maliciously  destroy  or  damage  collieries  by  means  of 


\ 
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**  wixter^  as  is  afisresaid;"    it  therefore  enacts,  "  that  if  any  Gii-  XXII.  $  28. 

^  perK>B  after  the  12lh  oi  June  1^40  shall  unlawfully,  wil-  Minei^en- 

^  fuHy  and  nudicicusbf  divert  or  cause  to  be  diverted  water  ■ 

^  fifom   any  river,  brook,  water  course,   channel  or  land 

^  flood,  or  convey  or  cause  to  be  conveyed  water  into  any 

^  coal-woric,  mme,  pit,  or  delfdi  of  coal,  or   into  any  sub- 

^  terraneous  ca\yides  or  passages,  or  make  or  cause  to  be 

^  made  any  subterraneous  cavities  or  passages,  with  design 

"  thereby  to  destroy  or  damage  any  coal  wbrk,  &c.  belong* 

<<  ing  to  any  other  per^m  or  persons,  or  shall  for  that  pur- 

^^  pose  -  unlawfully  and  maliciously  destroy  or  obstruct  any 

<(  sough  or  sewer  (which  has  been  a  soug^  or  sewer  in  com- 

^  mon  for  50  years),  made  for  draimng  any  coal  work,  &c.: 

^^  or  shall  attempt  or  condnue  any  such  mischievous  prac- 

^  tice;  or  shall  aid  ot  assist  therein  in  manner  aforesaid; 

<'  every  such  person  shall  for  every  such  oflFence  forfeit  and 

*^  pay  to  the  party  aggrieved  treble  damages  and  full  costs  - 

^  of  suit,  to  be  iiecovered  by  action  of  debt,  bill,  plaint,  or 

"  infoimaiicA,  in  any  of  the  King's  Ck>urts  of  Record  at 

•*  Westminster P^    provided  (by  &•  2.)  that  die  owner  of  any 

sough,  &c.  may  destroy,  &c.  or  use  it  as  he  might  before 

lawfully  do. 

There  seems  to  be  an  incongruous  and  unprecedented  dis« 
parity  in  the  punishments  inflicted  by  the  two  last  men- 
tioned acts,  assuming  the  bxX  of  destroying  the  mine  in  the 
one  case  by  jire^  and  in  the  other  hy  water ^  to  be  done  wiV* 
fuUy  and  maUciously;  unless  it  can  be  supposed  that  the  le- 
gisbiture  meant  ta  distinguish  betweeti  an^  act  done  from 
mere  mafice  to  the  owner,  anjd  one  done  lucri  causa,  as  the 
latter  statute  pl»nly  imports  in  the  preamble.  Yet  the  dis- 
tinction (supposing  some  to  exist,)  has  seldom  if  ever  been 
carried  so  far  in  legislation  as  in  this  instance.  In  small  of- 
fences it  is  frequent  enough,  and  not  unreasonable,  that 
those  who  cannot  pay  in  their  purses  should  pay  in  their  per- 
sons the  penalty  of  their  misdeeds;  but  this  is  confined  to 
temporary  and  moderate  suffering,  and  does  not  touch  life 
itself.  This  affords  a  presumption  that  the  true  ground  of 
the  distinction  made  by  the  two  acts  was  in  the  mean  used 
being  in  its  nature  more  destructive,  and  the  damage  more 
extensive  and  irreparable  in  the  one  case  of  firing  than  in  the 
other  of  drowning  a  mine.    For  othenvise  it'  might  be  ar- 

'    giied 
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Ch.  XXII.  52a  gued  that  if  the  act  of  firing  were  proved  to  have  be«i  ikme 
Mines  and  en-  \^y  {j^q  owner  of  an  adjoining  mine  merely  f<M*  the  sake  of 

_£!!! increasbg  his  own  profit,  and  not  from  malice  to  the  person 

of  the  owner,  the  case  would  not  faQ  within  the  spirit  of  Ac 
first  law;  though  certainly  there  is  nothing  in  the  vrordsto 
warrant  any  such  distinction:  and  as  the  statute  in  question 

9  Geo.  1.  c.  22.  refers  to  the  Black  Act,  with  which  it  was  meant  to  be  incor- 
porated, it  seems  as  if  the  case  of  burning  a  coal  mine 
in  point  of  intent  to  be  governed  by  the  same 
as  the  case  of  arson  and  other  burning  provided  for  by  that 
law. 

$  29.  For  the  further  protection  of  this  and  ddier  nuning  pro- 

9  Geo.  3.  c.  29.  pert)',  the  stau  9  Geo.  3-  c.  29.  s.  3.  enacts,  *'  that  if  any 
rhcsfor%^ain-  "  P^rsou  or  persons  shall  at  any  time  after  the  first  of  July 
ivfr  viines,  felony  ^^  ir69  wilfully  or  maliciously  set  fire  to,  bum,  demolish, 
r/on.- '"^^'^^^     "  P^  do^\'n,  or  otherwise  destroy,  or  damage  any  fire  en- 

'^  gine  or  other  engine,  erected  or  to  be  erected  finr  draining 

^^  water  from  collieries  or  coal  mines,  or  for  drawa^  coak 

^^  out  of  t}ie  same;  or  for  draining  water  from  any  mine  of 

or  brid^c-v:ays     "  lead,  tin,  coppcr,  or  otlier  mineral;  or  any  bridge,  wag- 

orHva^^on-^vays,  u  gon-wav,  or  trunk,  erected  or  to  be  erected  for  conveying 

^^  coals  from  any  colliery  or  coal  mine,  or  staith  for  depo- 
"  siting  the  same;  or  any  bridge  or  waggon-way  erected  or 
"  to  be  erected  for  conveying  lead,  tin,  copper,  or  other 
^'  mineral,  from  any  such  mine ;  every  such  person  being 
"  lawfully  convicted  of  any  of  the  said  offences,  or  of  cau- 
^^  sing  or  procuring  the  same  to  be  done,  shall  be  adjudged 
^^  guilty  of  felony,  and  shall  be  liable  to  the  same  pains  and 
^^  penalties  as  in  cases  of  felony ;  and  the  court  before  whom 
^^  such  person  shall  be  tried  shall  have  authority  to  transport 
"  such  felon  for  the  term  of  seven  years,  in  like  manner  as 
'^  other  felons  are  directed  to  be,"  &c. 
J^osccutioft  viith-  S.  4.  provides  that  no  person  shall  be  pix)secuted  for  any 
in  18  months,     offence  by  virtue  of  tiiis  act,  "  unless  such  prosecution  be 

^^  commenced  within  18  months  after  the  offence  commit- 
"  ted." 

§  30.  Again  by  stat.  39  Sc  40  Geo.  3.  c.  77.  s.  1.  entided  "  An 

r.9  &  4u  Geo.  3. «  act  for  the  security  of  collieries  and  mines,  and  for  the 
pJiJingdanm,     "  better  regulation  of  colliers  and  miners;"    reciting    that 

fiUin^r  upy  isfc,  "  from 
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<^  firom  the  situation  of  the  veins  and  mines  of  coal  and  iron  Ch.  XXII.  S  30. 
«  stone,  diey  are  greatly  exposed  to  die  depredations  of  evil   ^•^•^  o,nd  en- 
<^  <fispo8ed  penons,  and  the  lawB  in  being  are  inadequate  to 


"  the  protection  thereof,  enacts,  that  if  any  person  or  per-  ^^/^"^^  ^^^^ 
<^  sons  shall,  after  the  1st  of  September  1800,  wilfully  stnd  any  mine,  subject 
«  maliciously  pull  down^  fill  up,  or  begin  or  attempt  to  puU '^  "'*/"''*^"^"' 
**  down  or   fill   up,   any    air-Mray,    water-way,   drain,    pit, 
^^  level,  or  shaft,  or  damage  or  destroy  any  rail-way,  txam- *o  damaging 
**  road,  or  other  road  leading  to  or  from,  or  intendeii  to  lead  '^'"  ^^-^^    ^' 
**  to  or  from  any  coal  or  other  mine  work ;  or  if  any  per- 
^'son  or  persons  (not  having  or  bona  fide  clsuming  a  right 
*'  to  possess  or  work  the  same  respectively),  shall,  after  the 
^^  saud  time  wilfully  and  unlawftilly  cut,  dig,  raise,  take,  or  y^^g  j^nte,  595. 
«(  carry  away  any  coal,  culm,  or  other  mineral,  from  any 
^^  bed,  band,  vein,  or  mine,  lying  and  being  in  any  waste, 
^^  open  or   unindosed  lands;   or  shall  wilfully  and  unlaw- 
*<  fuHy  enter  into  any  level,  pit,  or  shaft,  with  an  intent  to 
^^  dig,  cut,  raise,  take,  or  carry  away  therefrom  any  coal, 
*^  culm,  or  other  mineral;  or  shall  aid,  abet,  assist,  hire,  or  Accessariesbrfore 
**  command  any  person  or  persons  to  commit  any  such  of-  '^^  ^^<^cr*i  ^^ 
^^  f(mce  or  offences  as  aforesaid,  then  and  in  every  such  case 
<^  all  and  every  such  person  or  persons  shall  be  deemed  and 
^^  aciyudged  guilty  of  a  misdemeanor,  and  the  court  before 
^  whom  any  such  person  or  persons  shall  be  tried  and  con- 
^  victed  shall  have  audiority  to  cause  such  person  or  per- 
^^  sons  to  be  imprisoned  for   any  term  not  exceeding  six 
-  **  months." 

"  Provided  by  s.  2.  this  shall  not  extend  to  any  trespass  or  Exception  in/a- 
"  damage  done  or  committed  under  ground  by  any  owner  «'«^^<^'»rf» 
"  or  OMrtiers  of  any  adjoining  coal,  or  other  mine,  in  work- ,J]i^^  **  •'^"""^ 
^^  ing  the  same,  or  by  any  person  or  persons  duly  audiorised 
^^  and  employed  in  such  working  as  aforesaid." 

By  s.  9.  "  No  person  shall  be  prosecuted  for  any  offence  Limitation  of 
"  against -this  act,  unless  such  prosecution  be  begun  within  A''o*«»<''o«*- 
"  nine  calendar  months  after  the  offence  committed." 

The  offence  of  breakmg  into  the  black  lead  mines  consti-  jBiackiead  mines, 
tuted  by  the  stat.  25  Geo.  -2.  c.  10.  must  be  with  intent  to  ^^^^»  ^^'^ 
iiteal,  and  was  therefore  stated  in  another  place. 

16.  Sea 
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Ch.  XKII.  i  31. 

Sea  and  river  16.  Sca  Batiks  and  Bauks  of  Rivers. 

By  the  stau  6  Geo.  2.  c.  37.  a.  5.  **  If  aajr  pcneo  or  per- 

$  ^^*  «^  sons,  after  the  Mth  of  June  IfSS,  and  during  the  con- 
(4  tinuance  of  the  stat.  9  Geo.  1.  c  22.  ahaU  mdaraiiitty  and 
^  maliciously  break  down,  or  cut  down,  the  bank  or  banks 
^  of  any  river,  or  any  sea  bank,  whereby  any  lands  ahaU  be* 
*^  overflowed  or  damaged;  every  person  so  oflencfing,  being 
<<  thereof  lawfully  oonvicted,  diall  be  adjudged  gnikf  of 
^  felony  without  benefit  of  dergy." 

This  act  and  that  of  the  9  Geo.  1.  c.  32.  were  made  per- 
petual by  Stat.  31  Geo.  2.  c  42. 
10  Geo.  2.  c.  32.  'I^^  ^^^  ^^  Geo.  2.  c  32.  s.  4.  fiirlher  enacts,  *^  That 
JSxteTidjn^provi-ii  2II  the  provisions  made  in  the  act  of  the  9  Geo*  1.  c  22. 
*Aa^thcie^'  ^  ^'^  ^^  niore  speedy  and  easy  bringing  the  offender 
fentfe.  u  against  the  said  act  to  justice,  and  the  parsons  who  sfaaB 

^  conceal,  aid,  abet,  or  succour  such  offenders,  and  fisr 
*^  making  satisfaction  and  amends  to  all  and  every  the  per* 
**  son  and  persons,  their  executors  and  admii^stracony  fer 
^  the  damages  they  shall  have  sustained  or  suffered  by  any 
*^  offender  or  offenders  against  the  said  act,  and  for  t!b& 
<^  encouragement  of  persons  to  apprehend  and  secure  audi 
**  (lender  and  offenders,  and  for  the  better  and  more 
*^  impartial  trial  of  any  indictment  or  informatioii  wUch 
*^  shall  be  foimd,  commenced,  or  prosecuted  for  any  of  the 
^  offences  committed  against  the  said  act,  together  with  sdl 
^^  restrictions,  limitations,  and  mitigations  by  the  said  act- 
^  directed,  shall,  during  the  continuance  of  the  said  act, 
<^  extend  to  and  Be  of  force  and  effect  in  all  cases  of  ofiences 
*^  committed  by  unlawfully  and  maliciously  breaking  down 
«^  or  cutting  down  the  bank  or  banks  of  any  river,  or  any 
*^  sea  bank,  whereby  any  lands  shall  be  overflowed  or  da- 
«  maged." 

This  clause  was  also  made  perpetual  by  the  stat.  31  Geo. 

2.  c.  42.  s.  5. 

ft.  5.  By  s,  5.  of  the  stat.  10  Geo.  2.  c.  32.  reciting  **  That  it 

Vnlanfuliy  de-    u  frequentiy  happens  that  idle  and   disorderiy  people  em- 

awKf  piUsychalky^^  ployed  in  fishing  boats,  and  others   residing  near  the   sea 

orathertnaterialsu  coasts,  do   unlawfully   and   maliciously  cut  off,  &c.   and 

^^lu^oi. penalty  ^^  destroy  the  piles  which  are  drove  into  the  marsh  or  sea 

anewnmary  con'  u   ^v'aHs 

viuion. 


■»? 
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^'  walls  aiid  banlcs,  whereby  the  chalk  and  other  materials  Ch.  XXII.  $S1. 
♦*  used  for  securing  the  said  walls  and  banks  fall  away,  and    Seamidrher 
^'  o&entinKs*  take  the  said  chalk  and  other  materials  used  ' 


^ior  tbat^-puipose,  and  diereby  frequent  inundatione  hap** 
^  pen  ia  the  lands  lying  within  the  said  waQs  and  banks,  to 
^^  the  gteat  damage  of  the  owners  and  occupiers  of  the  said 
^  landa;  far  remedy  theieof,"  etfaets,  ^^  that  if  any  person 
^  or  persens  Bhall  at  any  time  or  times  hereafter  unlawftdly 
**  cut  off,  draw  up,  or<  remove  and  carry  away  any  piles, 
^  chalk,  or-  odier  materials,  which  are,  or  at  any  time 
^  hereaiwk<  ahidl  be  driven  imo  the  ground,  and  used  for 
^  the  secuoring  any  marsh  or  sea  waBs  or  bsmks,  in  order  to 
^  prevent  the  lands  lying  within  the  same  from  being  over- 
^  flowed  and  damaged,"  it  shall  be  lawful  for  one  or  mere 
justice  of  die  peace  i^iding  near  the  place  to  hear  the  com- 
pl^ttt  in  the  manner  there  stated;  and  the  offender  upon 
conviction  shall  forfeit  20/.  &c.  or  in  default  of  pajnnent  be 
committed  to  the  house  of  corrattion,  there  to  be  kept  at 
hard  labour  for  six  months. 

The  duration  of  this  provision '  was  not  limited  to  any 
particular  time. 

By  the  stat*  19  Geo.  2«  c.  22.  a  summary  jurisdiction  is  19  Geo.  2.  c  22. 
given  to  one  or  more  justices  of  peace  to  inquire  of  and ^"l^P"^!!^ 
determine  certain  offences  against  the  due  preservation  of  or  suffering 
havens,  roads,  channels,  and  navigable  rivers  in  Eng^d,*'''^"'^^.'***^^ 
by  unloading  rubbish,  &c»  out  of  vessels  within  the  same, 
or  suffering  old  hulks  to   sink  there,;  or  not  removing  such 
as  are  stranded. 

17.  Locks  and  other  fForks  on  navigable  Rivers. 

The  first  statute  passed  on  this  subject  was  the  1  Geo.  2.        ^  32. 
St.  2.  c.  19.  entitled  an  act  for  punishing  such  persons  as  J^och,  tsfcon 
wilfully  and  maliciously  destroy  turnpikes,  &c.  ^t  or  locks  i^Geo.  Z  st2' 
**  or  other   works   erected   by  authority  of  parliament  fore  19- 
^<  making  rivers  navigable,"  which  reciting  that  evil  disposed 
persons  hai  destroyed  turnpike  gates,  &c*  and  had  ^'  threat- 
^<  ened  the  pulling  down  and  destroying  of  locks,  sluices, 
^^  and  flood-gates,  erected  to  jnreserve  and  secure  the  navi* 
"  gation  of  rivers  made  navigable  pursuant  to  acts  of  parlia- 
"  ipent  for ^ that  purpose;  for   preventing   such   practices, 

*^  and 
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Cfa.  XXII.  $32/^  and  for  rendering  the  said  acts  more  effectual^"  enacts, 
Locka,  ttuices,  that  if  any  person  shall  by  day  or  night  wilfully  and   mali- 
^'         ciously  break  down,  &c.  or  otberwise  destroy  an^  turnpike 


gatei,  &c»  he  shall  be  subject  to  certain  corpocad  ptuuriunent 

.upon  convlotion  before  two  justices  of  peace,  &c»  Th^i  by 

3.  2«  ^^  if  any  such  person  or  persons  so  convicted  shall,  after 

^^  the  said  24th  of  Jtme  1728,  commit  any  of  the  offences 

^^  aforesaid  a  second  time;  or  if  any  person  or  persons  shall, 

^^  either  by  day  or  night,  wilfully  and  malicioudyrpuU  down  or 

*^  -demolish  apyhouse  or  houses  erected  or  tobe  O'ectedfbrthe 

Maliciously  de-  ^^  setvic^  of-  pny  tumpike  .gale,  &c«  or  shall  wHful|j)r.<askdiiia- 

vwluhing'loch,  u  liciously  break  down  or  demolish  any  lock,  sluict^  pr  flood* 

mroigable  rivers,  '^  gate,  erected  or  to  be  erected  by  authority  of  parliament, 

felony  and  trans- ti  upon  any  .nonigoblc  river ^Jhr  preserving, or  securing  the 

^^  vigati^n  tliereof^  and  shall  be  lawfully  convicted  of  the 


^^  respectively  upon  indictment  before  any  justices  of  assize, 
^^  oyer  and  terminer  or  gaol  delivery  for  the  couaty,  &c*  bo- 
^^  rough  or  corporation  where  such  oifence  or  offences  respec- 
^^  tively  shall  be  committed;  every  such  person  aa«i  persoos 
^^  offending,  and  being  thereof  lawfully  convicted,  shall  be 
^^  adjudged  guilty  of  felony,  and  subject  to  the  like  pauns 
^  and  penakies  as  in  cases  of  felony;  and  the  court  before 
^  whom  such  person  or  persons  shall  be  tried  shall  have  au- 
^^  thority  to  transport  such  ielons  for  seven  years,  in  like 
^^  maimer  as  ether  felons,"  &c. 
5  Geo.  %  c.  oo.       Tlien  the  Stat*  5  Geo.  2.  c.  33.  reciting  that  tibe  act  of  the 

1  Geo*  2.,  ^  for  punishing  such  persons  as  wilfully  and  ma- 
^^  liciously  pull  down  or  destroy  turnpikes  or  locks  or 
"  other  works  erected  by  authority  of  parliament,  for  ma- 
^^  kmg  rivers  navigable,  and  that  the  provisions  by  the  said 
^^  act  made  for  punishing  such  offenders  have  been  found  in- 
^^  sufficient;  for  remedy  thereof  and  for  rendering  the  said 
'*  act  more  effectual,"  by  s,  1.  makes  the  malicious  destroy- 
ing of  turnpikes  felony,  and  gives  authority  to  transport  ever}' 
such  felon  for  seven  years. 
Rtturningfrom  Then  by  s.  2,  it  is  further  enacted,  that  "  if  such  oflfender 
transportation,    a.  ^^  offenders  shall  return  into  Great  Britain  or  Ireland  be- 

*'  fore  the  expiration  of  the,  said  term  of  seven  years,  con- 
"  traiy  to  the  true  intent  or  meaning  hereof,  or  of  the  scud 
^  act  pasficd  in  the  \st  Geo*  2.  (stat.  2.  c.  19.)  he  or  they  so 
**  rctuiTiing  shall  suffer  death  as  felons,  and  have  execution 

"  awarded 
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V  awarded  agunst  them  as  penons  attainted  of  felony,  with-  Ch*  XXII.  S  33. 
^  out  benefit  of  clergy.**  Loeh^uice*. 

The  words  in  Italics  must  refer  to  such  as  being  convicted 
of  destroying  sluices,  8cc*  were  sentenced  to  transportation 
under  the  stat.  1  Geo.  2.,  because  none  other  were  transport- 
able under  that  statute,  and  therefore  tione  other  could  re- 
turn,  contrary  to  the  true  intent  and  meaning  of  the  said  actf 
although  there  be  some  obscurity  in  the  clause  by  the  use  of 
the  relative  word  wch  (such  oSehders,  bc^)  in  the  beginning 
of  it,  which  must  mean  such  ojinders  as  are  spoken  of  in  the 
preamble  of  the  act,  and  not  merely  such  as  are  last  spoken 
of  in  the  preceding  enacting  clause* 

The  third  clause  enables  the  trustees^  proprietors,  &c*  Or  Exp^ct%  qfprok 
other persOhs  authorized  to  put  in  execution  any  actor  acts''^^'^' 
of  parliament  for  repairing  of  highways  or  making  rivers  na- 
vigable out  of  the  tolls,  &c.  to  discharge  the  expences  of  any 
action,  &c*  indictment  or  other  prosecution  which  shall  be 
commenced  on  account  of  the  destroying,  &c«  any  turnpike 
gate,  &c*  ^^  or  any  lock,  sluice,  flood-gate,  or  other  works  on 
^^  any  navigable  river,  erected  or  to  be  erected  by  authority 
^  of  parliament.'' 

Then  the  stat«  8  Geo.  2«  reciting  the  act  of  the  fitst  and  8  Geo.  3.  a  20. 
fifth  of  Geo.  2.  and  ^  that  the  provisions  for  punishing  euch       Cl^nof* 
^  offenders  had  been  found  insu£Gcient,  for  rendering  the  said 
^^  acts  more  effectual,"  enacts,  ^^  that  if  any  person  or  per- 
^  sons  whatsoever,  after  the  15th  of  May  1735,  shall  either 
^^  by  day  or  night  wilfully  or  maliciously  pull  down,  pluck 
^  up,  throw  down^  level,  or  otherwise  destroy  any  turnpike 
^*  gate  (a),  &c.  or  any  lock,  sluice,  flood-gate,  or  other  works,  (a)  $6  much  of 
"  on  any  navigable  rivet  erected  or  to  he  erected  by  autho-^  tetonlkcs 
*^  rity  of  parliament;  or  forcibly  rescue  any  person  or.  per-was  aflerwardt 
**  sons^  being  lawfully  in  custody  of  any  officer  or  other  per-  ^^^l^^"^ 
^^  son  for  any  of  the  offences  before  mentioned;  that  then  ieexoMi^  o/ex* 
^  and  in  any  of  the  said  ca^es  every  person ^o  offending,^'* 
^^  being  thereof  lawfully  convicted,  shall  suffer  death,  as  in 
"  cases  of  felony,  without  benefit  of  clerg) ." 

By  8.  2.  persons  wilfully  and  maliciously  drawing  up  an^ 
flood-gate,  fixed  or  mad^  in  any  wea^  or  lock  made  or  to  be 
made,  &c.  upon  any  navigable  river,  for  preserving  the  na- 
vigation thereof,  are  subject  to  imprisonment  and  hard  la- 

6  Z  bour 
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Ch.  XXII.  $  3!?.  hour  for  a  month,  upon  a  summary  conTiction  before  tv» 
iM^i  dmctit  justices  of  the  peace. 

^^*  By  s«  3.  "  Every  ojEeace  aforesaid  done  contrary  to  this 


Trial-        44  n^t  ghall  and  may  be  mquired  of,  examined,  tried,  and 
^  determined   in  any  adjacent  county  witfain   that  paort  of 
*^  Great  Britain  called  England,  in  audi  manner  >and  Sormt 
^  as  if  the  fact  had  bee*  therein  comsiitted." 
Pardon.  By  s.  5.  Offenders  out  of  prison  discovering  and  cosiviet- 

ing  others  guilty  of  the  said  felonies  shall'  be  pardmicd* 

By  8.  6.  &c.  a  conditional  remedy  is  givesi  to  recevcr  da- 
mages against  the  hundred* 

These  several  acts  having  been  suffered  to  expire,  weie 
all  revived  from  the  1st  of  June  1742,  for  a  certain  period, 
by  the  stat.  15  Geo.  2.  c.  33«  s.  1.  and  continued  by  <be  stau 
30  Geo.  2.  c«  47^  and  finally  made  perpetual  by  the  staCr 
27  Geo.  2.  c.  16.  A  few  years  afterwards  we  find  the  fol- 
lowing law. 
4  Geo.  3.  c.  13.  The  stat.  4  Geo.  3.  c.  12.  s.  5.  reciting  that  ^  Ae  laws 
^'^'  ^^  then  in  being,  were  not  sufficient  for  the  preserratjotn  of 

<^  the  banks,  flood«gates,  sluices,  and  other  works  belonging' 
^  to  rivers  and  streams  made  navigable  by  act  of  pariiament, 
^  and  for  maintaining  the  navigation  on  such  rivers  and 
^  streams,'^  enacts,  ^^  that  from  and  after  the  passing  of 
^  this  act,  if  any  person  or  persons  shall  wilfully  or  mali- 
*^  ciously  break,  throw  down,  damage,  or  destroy,  any 
**  banks,  flood-gates,  sluices,  or  other  Works;  or  open  or 
*^  draw  up  any  flood-gate  or  flood-gates,  or  do  any  other 
««  wilful  hurt  or  mischief  to  any  wch  navigation,  so  as  to 
<^  obstruct,  hinder,  or  prevent  the  carrying  on,  completing^ 
**  supporting,  or  maintaining  such  navigation;  every  such 
**  person  or  persons  shall  be  adjudged  guilty  of  felony,  and 
^  the  Court  before  whom  such  shall  be  tried  and  convicted 
^*  shall  have  authority  to  order  sucb  person  or  persons  to 
**  be  transported  for  7  years." 

^  33.  18.  Drainage  FTorks,  Sfr.  in  particular  Places. 

In  many  instances  particular  provision  has  been  made  by 
the  legislature  against  mischief  of  the  sort  now  describing 
in  particular  places.  Amongst  others  the  following  are  to 
be  found. 

PouhCA^ 
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Powdike  in  Marsh  Land* 
By  Stat.  33  Hen.  8.  c.   11.  recitiikg  that  Ul'dispoaed  per- 


K>»1 
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ncms  had  at  ^tm  times  ^  maKciously  cut,  cast  down,  and^^  ^'  ^  ^'  ^^ 

^  broken  up  parts  of  the  dike  caUed'  die  New  Powdike^  m 

^  marsh    bnd  in  the  county  of  Norfolk,    and  die  broken 

<^  dike,  otherwise  called  OU^M  Dike^  by  marsh   land   in 

^^  die  Isle  of  Ety,  m  the  county  of  Canlmdge,  by  reason 

^  whereof  &c«  the  ground  and  pastures  within  the  country 

^  of  marsh    tand,    in    die   counties  aforesaid,    have    been 

^  drowned,  &c.  and  the  inhabitants  within  the  said  manh 

^^  bmd  and  the  level  of  the  same  put  to  great  charges,''  be. 

enacts.,  ^  that  every  such  perverse  and  malicious   cutting 

^^  down  and  breaking  up  of  any  part  or  parts  of  the  said 

<^  dikes,  or  of  aiiy  odier  bank,  being  parcel   of  the  rind 

^  and  uppermost  part  of  the*  said   county  of  marsh  land 

^  aforesaid,  made  for  the  defence  and  salvation  of  the  same, 

^  at  any  time  from  hencefbrdi,  by  any  person  or  persons 

.^  committed  and   done,   otherwise   than   in  working   upon 

^  die  said  baidcs  or  dikes,  for  the  repairing,  fortifying,  and 

^  mending  of  the  same,  be  adjudged  felony,"  &c« 

This  statute,  which  stood  repealed  after  the  stat.  1  £d«  6* 
c  12.  s.  4.  and  1  Mar.  st.  1.  c  1.  s.  5.  was  revived  by 
Stat.  2  &  3  Ph;  &  M.  c  19. 


By  the  stat.  27  Geo.  2.  c.  19.  for  (amongst  other' diings)        &  34^ 
the  more  effectually  draining  and  preservbg  the  North  Bed-   Bedford  level 
ford  level,  Kid  divers  lands  adjoining  thereto  in  the  wianor^T^^jj^f*  ^^' 
<rf'  Crowland  (s.  49.)   "  For  the  preventing  the  damming  c.  34.  i4Geo.2. 
**  up,  stopjnng,  throwing  down,  burning,  &c.  or  damaging  I'  ^  gj^^^  ^* 
^*  any  of  the  rivers,  drains,  8cc.  or  other  works  already  made  21  Gec».  2.  c.  la 
**  or  erected  for  cm*  towards  drainmg  the  lands  and  grounds ^^^s^  ^^  ^ 
^  contained  widiin  the  said  several  districts  and  divisions,  or 
"  any  of  them,  or  hereafter  to  be  made,  &c  for  the  pur- 
*^  poses  aforesaid,  by  virtue  of  or  under  the  powers  and  au- 
^^  thorities  of  this  act,  it  is  enacted,  that  if  any  person  or 
<(  persons   shall,   at  any  time    hereafter,    maliciously    cut, 
"  break  down,  bum,  demolish,  or  destroy,  any  bank,  mill, 
'*  engine,  flood-gate,  or  sluice  already  made  or  erected,  or 
"  which  shall,  at  any  time  hereafter,  be  making  or  erecting, 
"  or  made  or  erected,  supported  or  maintained,  for  answer-^ 

"  in^ 
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Ch.  XXn.  $  o4.t*  ing  the  purposes  aforesaid;  every  person  or  persons  so  oE» 
Bedford  level,  u  fending,  bebg  thereof  convicted,  shall  be  guil^  of  fidony, 
'  ^  without  benefit  of  clergy.    And  if  any  person  or  persoos 
*<  shall,  at  any  dme  hereafter,  malicioushr  stop,  dam,  or  de- 
"  molish,  damage,  or  destroy  any  river,  drain,  water-comse, 
*<  door,  dam,  bridge,  or  other  woric  or  works  dready  mack 
^<  or  erected,  or  which  shaD  qt  any  dme  hereaAer  be  ma- 
^  king  or  erecting,  or  made  or  erected,  sup^rted  or  naaiii- 
^  tained,  for  ansanrering  the  purposes  aforesaid;  eveiy  per^ 
^^  son  or  persons  so  offending,  bein^  diereof  convicted  be- 
^  fore  any  two  or  more  jusdces  of  the  peace  for  the  coun* 
^  des  and  ^sle  aforesaid,  or  either  of  them,  kc  shaO  forfeit 
^<  lOOL  to  the  commissioners,  ^c.  and  in  default  orpayment 
<*  be  sent  to  the  house  of  correction  pf  die  county  or  ide 
*^  where  such  offence  shall  be  committed,  there  to  be  kept 
^  to  hard  labour  for  such  time  as  such  jusdces  shad!  direct^ 
"  not  exceeding  six  months." 

Korfoli.       closing  and  drsunmg,  &c«  marsh  lands  and  fens,  tec  in  the 
4^  Geo.  3.  c.  22.  parigjj  Qf  Runhqm  in  the  county  of  Norfolk,  it  is  enacted, 

(s«  49.)  "  That  if  any  person  or  persons  shall  wilfully  and 
4^  maliciously  cut,  damage,  break  down,  demolish,  or  destroy 
f^  any  bank,  mill,  engine,  dam,  floodgate,  bridge,  duice,  or 
*^  tunnel,  already  made,  or  which  shall  at  any  dme  hereafter 
f'  be  made  or  erected,  supported,  maintained,  or  used  for 
**  answering  any  of  the  purposes  of  this  act;  every  person 
**  so  offending,  and  being  convicted  thereof,  shall  be  deemed 
"  guilty  of  felony;  and  the  Court  before  whom  such  person 
^  shall  be  tried  and  convicted  shall  have  authority  to  cause 
f*  such  person  or  persons  to  be  transported  for  7  years,  or  in 
^^  midgadon  of  such  punishment  may  award  such  sentence 

"  as  the  law  directs  in  cases  of  pedt  larceny." 

...  ^     .        .     ^ 

$  36.  By  Stat.  42  Geo.  3.  c.  32.  for  embanking  and  preserving  from 

Ihtiatt.       die  sea  certain  lands  situate  between  Great  Prince  Rock  and 

42  Geo.  3.  c  32.^^  village  of  Crabtree,  called  Tothill  Bay  and  Lipson  Bay, 

near  Plymouth  in  the  county  of  Devon,  it  is  enacted,  (s.  46.) 
^  That  if  any  person  or  persons  shall  wilfully  and  maliciously 
^  break,  dut>w  down,  damage,  or  destroy  any  pf  the  brniks, 
«c  moimds,  dams,  or  other  works  to  be  erected  or  made  by 

"  virtue 
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^  viitue  c^this  act,  every  such  person  shaUbe  deemed  guilty  Cfa.  XXII.  $  36. 
"  of  felony,  and  shall  on  being  lawfully  convicted  thereof  I>evon. 
^  be  subject  to  the  like  pains  and  penalties  as  in  cases  of 
^  i^ny;  and  die  Court  b^re  whom  such  person  shall  be 
^  tried  and  convicted  shall  have  authority  to  cause  such 
*^  penon  to  be  punished  in  like  manner  as  felons,  &c«  or  in 
*^  mitigation  of  such  punishment  such  Court  may  award 
^  such  sentence  as  the  law  directs  in  cases  of  pedt  larceny.'^ 

19.  West' India  Docks. 

By  the  act  of  the  39  Geo.  3.  c  69.  for  impiBving  the  }  3/. 
port  of  London,  it  is  enacted,  (s.  4.)  that  if  any  person  ^^^^^^^^^ 
^^  persons  whosoever  shall  wilfully  and  maliciously  set  on  fire  (local) 
**  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any 
^  ship  or  other  vessel  lying  or  being  in  the  said  canal,  or  in  any 
^^  of  the  docks,  basons,  cuts,  or  other  works  to  be  made  by 
((  virtue  of  this  act;  every  person  so  offending  in  any  of  the 
^  slud  c^es  shall  be  adjudged  guil^  of  felony  without  benefit 
^^  of  clergy.  And  if  any  person  or  persons  shall  knowingly, 
^  wilfully,  or  maliciously  demolish,  break  down,  cut  or  destroy 
««  any  of  the  works  to  be  made  by  virtue  of  this  act,  or  any  ship 
f ^  or  vessel  lying  in  the  said  canal,  or  in  any  of  the  said  docks, 
«(  basons,cuts,or  other  works;  then  every  such  offender,  being 
^^  convicted  thereof,  shall  suffer  punishment  by  fine,  imprison- 
^^  ment,  or  transportation,  at  the  discretion  of  the  Judge,  Sec 
*^  before  whom  such  offender  shall  be  tried  and  convicted." 

By  s.  105*   ^^  In  case  any  person  or  persons  whosoever  jDeftro^iV^tnotfTtf 
**  shall  wilfully  or  maliciously  cut,  break,  or  in  any  manner  ^'^'^f'  ^' 
**  destroy  any  rope  or  other  thing  by  which  any  ship  or  other  in  the  Thamet. 
^  vessel  lying  in  the  said  canal,  or  in  any  of  die  said  docks, 
«  basons,  or  cuts,  or  in  anyplace  or  places  in  the  River  Thames^ 
"  between  London  Bridge  and  the  mouth  of  the  River  Lea^Vi.  po^.6.44. 
u  siiaU  be  moored  or  fastened,  such  person  or  persons  shall^ 
^^  for  every  such  offence,  forfeit  and  pay  a  sum  not  exceeding 
«  lOA"  &c/ 

20.  The  King's  ShipSy  Dock  Tards,  isfc. 

The  offence  of  embeazlmg  the  King's  stores  has  been  be-  KingU  *hi/u, 
fore  treated  of;  and  further  the  stat.  12  Geo,  3.  c.  24,  en- ^5*  "'^i*'' ^5' 

12  Geo.  o.  c.  24. 

tided  Ante,  631. 
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Cii.XXIL  $38.  tided  ^^  An   act  fer  the  better  securmg  md  preaernttg  his 

KingU  thipt,   if  Majesty's  dock-vards,  magazines,  shq^  asknunkkm  and 

-J^f-lifL-."  stores,"  recidiig  durt  «  Whereas  die  safety  aad 


<<  tion  of  his  Majesty's  rinps  of  war,  arsenals,  magnrines, 
^  dock  yailcs,  rope  yards,  rictnaKng  offices,  mWlary,  iiarsd, 
**  and  victualling  stores,  and    the  phees  where  aodi  stores 
^  are   kept  or  deposited,  eidier  whfain  dns  realm,  er  in  any 
*^  of  the  islands,  eonniries,  iorte,  or  i^ces  therennfeo  bdongt- 
^*  ing,  is  of  great  importance  to  die  welfare  and  security  of 
<^  the  kingdom ;"  enacta,  ^  diat  if  any  person  or  persons  shall, 
Wilfuily  getting  ^^  either  widiin  this  realm,  or  in  any  of  the  islands,  countries^ 
on  frei(:fc.*hi fit  i^  fortB^  of  places  thereuuto  bdonging,  wiUlfly  tod   msAci- 
ranJ^b'c. /^/ony  "  o^sly  set  on  fire,  or  bom  or  otherwise  destroy,  or  cacne  to 
vtiihaut  cla^y,    u  be  set  on  fire,  or  burnt  or  otherwise  destroyed,  or  aid,  pro- 

^^  cure,  abet  or  assist  m  die  setting  on  fire,  or  burning,  or 
^  otherwise  destroying  of  any  of  Ms  Majesty's  ships  or  teasett 
•*  of  war,  whether  the  said  ships  or  ressels  of  war  be  on  float 
*'  or  building,  or  begun  to  be  built  in  any  of  his  Majesty's 
*♦  dock-yards,  or  building  or  repairing  by  contract  in  any  pri- 
**  vate  yards,  for  the  use  of  his  Majesty;  or  any  of  his  Ma« 
<^  jesty's  arsenals,  magazines,  docll-yaiiis,  rope^^yards,  victual* 
^  ling  offices,  or  any  of  the  buildings  erected  therein  or  be- 
**  longing  thereto;  or  any  dmber  or  ifrateriab  diere  placed, 
**  for  building,  repairing,  or  fitting  out  of  ships  or  \-essels;  or 
**  any  of  his  Majesty's  militar\',  naval,  or  victualling  stores, 
**  or  other  ammunition  of  war;  or  any  place  or  phces  where 
*'  any  such  military,  naval,  or  victualling  stores,  or  other  am* 
«  munition  of  war  is,  are,  or  shall  be  kept,  placed,  or  depo- 
^  sited;  that  then  the  person  or  pei-sons  guilty  of  any  such 
**  offence,  being  thereof  convicted  in  due  form  of  law,  shall 
"  be  adjudged  guilty  of  felony,  without  benefit  of  clergy," 
Tnal^  By  s.  2.  "  any  person  who  shall  commit  any  of  the  offences 

'<  before  mentioned,  in  any  place  out  of  this  redm,  may  be 
"  indicted  and  tried  for  the  same,  either  in  anv  shire  orcoimtv 
^^  within  this  realm,  in  like  manner  and  form  as  if  such  of- 
^^  fence  had  been  committed  within  the  said  shire  or  count\\ 
<^  or  in  such  island,  country,  or  place  where  such  ofieuce  shall 
^^  have  been  actusdly  committed,  as  h4s  Majesty,  his  heirs 
^^  &c.  may  deem  most  expedient  for  bringing  such  offender  to 
<^  justice,  any  law,  usage,  or  custom  notwidistanding." 
Vide  22  Geo  2  Cognizance  of  similar  offences  is  g^ven  to  Courts  Mardal 
c  33.  by  the  naval  articles  of  war,  s.  24.  and  25. 

21.  Pri- 
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Ch.  XXa^S  39. 

21.  Private  Skips,  JTreciSy  6?f.  ^^^' 

The  atikt*  32  &  S3  Car.  2,  c*  11»  s.  12.  recking  that  ^  k        }  39. 
*^  often  /hanpens  that  oiaeters  and  marineiB  of  ships  havinir  Private  ships. 

^^  i  r  22  &  23  Car  2 

*^  4»sured  .or  taken  upon  boKomvy  greater  sums  of  money  ^^^ 

**  than  the  vjdue  of  their  adventviret  do  wilfully  €»st  away,  wiiful  destruc- 

"  bum,  Gt  otherwise  deetcoy  .the  ships  under  their  charge,  to  ?j^J;**'^*' 

^  the  merch^its  and  owners  great  loss;  for  &e  prevention  TiV^  ante,  800. 

^  thereof  for  the  futuce  ^lacts,  that  if  any  captain,  master, 

*^  mariner,  or  other  officer  4>elongiiig  to  any  ship  -shall  wilfully 

^^  cast  away,  bom^  or  otherwise  destroy  the  ship  unto  which 

*^  he  belongeth,  or  procure  the  same  10  be  done,  he  shall 

*^  suffer  death  as  a.feiou*" 

By  Stat.  1  Ann.  st.  2.  c.  9*  s.  4.  ^  JFcn*  the  effectual  pet"  1  Ann.  st  Z 
*^  ventiag  the  wUfid  casting  away,  burning,  or  otherwise  de>  ^'  ^' 
*^  strpyiqg  by  masters  and  mariners  of  ships  under  their 
^^  chaige,  it  is  enacted,  that  if  any  captain,  master,  mariner, 
.^  or  other  officer  belonging  to  a»y  ship,  shall,  after  the  12th 
**  of  February  1702,  wilfully  cast  away,  bum,  or  otherwise 
u  destroy  the  ship  unto  which  he  belongeth,  or  procure  the 
*^  same  to  be  done,  to  the  prejudice  of  the  owner  or  owners 
*^  thereof,  or  of  any  merchant  or  merchants  who  shall  load 
*^  goods  thefeon,  he  shall  suffer  death  as  a  felon."  f 

And  by  s«  5.  "  all  and  every  the  said  offence  and  offences  Trial. 
"  committed  on  the  hig^  seas,  or  where  the  Admiralty  hath  ^'^  ?^^- 
*'*'  jurisdiction,  shall  be  inquired  of,  tried,  &c.  and  judged  in 
^  such  shires  and  places  in  the  realm  as  shall  be  limited  by 
^^  the  Queen's  commission  under  the  great  seal,  in  such  man* 
^  ner  and  form  as  by  stat.  5^  Hen.  8.  c.  15.  is  directed  for  the 
^  trial  of  pirates,  and  all  and  every  person  and  persons  who  vide  tit  Pira^. 
^  shall  be  convicted  of  any  of  the  said  offence  or  offences  last 
^^  mentioned,  or  shall  stand  mute,  or  preremptorily  challenge 
^^  above  20  of  the  jury,  shall  suffer  death  without' benefit  of  Excluded  ciergj. 
**  clergy." 


The  8tat«  12  Ann.  st.  2.  c.  18;^  entitled  *^  An  act  for  pre-        §  40. 

serving  all  such  ships  and  goods  thereof  which  shall  happen  Ships  in  dittrrss 
**  to  be  forced  on  shore  or  stranded  upon  the  coasts  of  ^^^^""^'X^st^ 
"  kingdom  or  any  other  of  her  Majesty's  dominions,"  re-c.  18. 
eiting  ^  that  great  complaints  had  been  made  by  merchants. 
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Ch«  XXII.  $40.»  as  weQ  her  Majesty's  subjects  as  fbreignms  trading  to  and 
^^^P*'  **  fix)m  this  kingdom,  that  many  ships  of  trade  have  mt- 
^  fortunately  near  home  run  on  shcMie  or  been  stnuided  oa 
^  the  coast  thereof,  and  that  such  ships  have  been  batha- 
<*  rously  plundered  by  her  Majesty's  subjects,  aixl  tliw  car- 
^  goes  embezzled,"  &c«  provides  that  the  sherift  and  odxi 
peace  officers,  Sec  and  officers  of  the  customs,  shalLy  on  the 
application  of  any  commander,  ctt  chief  officer  ^  of  any  Mf 
««  or  vessel  of  any  of  her  Majesty's  subjects  or  odiers  faeii^ 
^  in  danger  of  being  stranded  or  run  on  shore,  or  being 
^  stranded  or  run  on  shore,"  give  their  assistaoce.  Sec.  and 
are  empowered  to  command  the  constables  of  die  nearest 
ports  to  summon  as  many  men  as  shall  be  necessary  to  assiiC, 
&c.;  and  if  there  be  any  man  of  war,  or  merchant  ship  or 
vessel  riding  at  anchor  near,  any  of  the  said  officers  of  die 
customs  or  constables  are  required  to  demand  aftawtfancr  d 
the  superior  officers  of  such  ship,  to  aid  such  vessel  in  distress, 
who  in  case  of  refusal  or  neglect,  shall  forfeit  lOOL  to  be 
recovered  in  an  action  of  debt,  &c*  by  the  superior  oAcer  d 
the  ship  so  in  distress. 

iVrw»#  enuring      ^7  *•  ^*  "  ^^  ^^^  person  or  persons  whatBoeyer  (besides 

9hip  viithout,      ^  those  empowered  by  the  said  officer  of  the  customs^  or  hit 

^^'  *^  deputy,  or  the  constables  as  aforesaid)  shall  enter  or  cA- 

^  deavour  to  enter  on  board  any  such  ship  or  vessel  so  b 

<^  distress  as  aforesaid,  without  the  leave  or  consent  of  die 

^  commander  or  other  superior  officer  of  the  said  ship,  or 

**  of  the  said  officer  of  the  customs,  &c«  or  some  or  one  d 

^  them  employed  for  the  service  and  preservation  of  the  said 

or  molesting  or   **  ^^'p  ^^  vessel  as  aforesaid ;  or  in  case  any  person  shall  mo- 

hindering  othert  44  i^g^  j^jm,  them,  or  any  of  them  in  the  saving  of  the  said 

ridsl^post  iioa  ^^  ^^^^y  vessel,  or  goods,  or  shall  endeavour  to  impede  or 

St.  26  Geo.  2.     44  hinder  the  saving  of  any  such  ship,  vessel,  or  goods;  or 

*^  when  any  such  goods  are  saved,  shall  take  out  or  deface 

<^  the -marks  of  any  such  goods,  before  the  same  shall  be  ts- 

*<  ken  down  in  a  book  or  books  for  that  purpose  provided 

<'  by  the  commander  or  ruling  officer  and  the  first  officer  of 

shall  make  dou-  ^^  the  customs  as  aforesaid ;  such  person  or  persons  sfaaU, 

*ff4^J;/^j;'^/^"  within  20  days,  make  double  satisfacticm  to  die  paitr 

discretion  o/txoo  ^  grieved,  at  the  discretion  of  the  two  next  justices  of  peace, 

ZJJntVJtlu^  "  ^^  '^^  default  thereof  shall,  by  such  justices  of  peace,  be 

^correction  Jhr  ^^  sent  to  the  next  house  of  correction,  where  he  shall  coa- 

12  months.  tj  ^^jp 
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<»  tinue  and  be  employed  in  hard  labour  by  the  space  of  12  Cb.  XXII.  $  40. 

»*  months  then  next  ensuing.     And  that  it  shall  be  lawftd        ^^P'- 

*^  for  any  commander  or  superior  officer  of  the  said  ship  or 

^  vessel  so  in  distress  as  afbre^d^  or  for  the  s£ud  officer  of 

*^  the  customs  or  constables  on  board  the  Same  ship  or  ves- 

^  sel,  to  repel  by  force  any  such  person  or  persons  as  shall 

'^  widiout  such  leave  or  consent  from  the  said  commander 

^  or  superior  officer,  or  the  said  officer  of  the  customs  or 

^^  his  deputy,  or  such  constables  as  aforesaid,  press  on  board 

^^  the  said  ship  or  vessel  so  in  distress,  as  aforesaid,  and  there- 

^  by  molest  them  in  the  preservation  of  the  said  ship  or  ves- 

^  ad  so  in  distress  as  aforesaid*'^ 

llien  by  s«  5*  ^'  If  any  person  or  persons  shall  make  of        ^  41* 
**  be  assisting  in  the  making  any  hole  in  the  bottom^  side,  '^^^''^A  *?^*/^ 
'*  or  any  other  part  of  any  ship  or  vessel  so  in  distress  as  frest^  isc  filmy 
^'  aforesaid,  or  shall  steal  any  pilmp  belonging  to  any  ship  or  fBitbout  cUrgy, 
^^  vessel  so  in  distress  as  aforesaiid,  or  shall  be  aiding  or  abet-    '    ^  ^^ 
^  ting  in  the  stedmg  such  pump  as  aforesaid,  or  shall  wilfully 
<^  do  any  tiling  tending  to  the  immediate  loss  or  destruction 
<^  of  sudi  ship  or  vessel  \  such  person  or  persons  shall  be  guilty 
**  of  felony,  wi€iout  benefit  of  clergy; 

This  act  was  made  perpetual  by  the  stat;  4  Geo;  1  c  12.  Made  perpetual 
with  a  proviso  (s.  2.)  saving  die  Admiralty  jurisdiction  of  ^^j^^^^ 
tiie  Cinque  Ports,  and  tiie  officers  thereto  belonging,  who  are  Saving  Admiral 
empowered  to  put  the  act  in  force  witiiin  their  jurisdiction.       ^c/^^J^Z  ^ 

AjUd   by  s.   3.  "for  tiie  effectual  preventing  the  wilful  4  Geo.  l.  c.  12. 
♦*  casting  away,  burning,  or  otherwise  destroying  of  ships  by  Ovmert^  master*; 
«  Ae  owneiB,  masters,  and  mariners  thereof  and  thereto  be-S^^^^'!^;?^^; 
•'  longing,  it  is  enacted,  that  if  any  owner  of,  or  captain,  the  prejudice  cf 
"  master,   mariner,  or  other  officer  belonging  to  any  ship,  ^^ ^  dtatk!* 
^^  riudl,  after  the  24th  of  June  1718,   wilfully  cast  away, 
*'  bum,  or  otherwise  destroy  the  ship  of  which  he  is  owner, 
^*  or  unto  which  he  belongeth,  or  in  any  manner  of  wise  di- 
**  rect  or  procure  the  same  to  be  done  to  the  prejudice  of 
**  any  person  or  persons  that  shall  underwrite  any  policy  or 
**  pc^icies  of  insurance  thereon,  or  of  any  merchant  or  mer- 
'^  chants  that  shall  load  goods  thereon,  he  shall  suffer  death.'' 
This  provision  is  explained  and  enforced  by  the  stat,   11 11  Geo.  1.  c.  29. 
Geo.  1.  e.  29.  s.  5.  &  6.,  which  reciting  the  last-mentioned  ^^^^.^^^^^^ 

aet,  ind  that  "  some  doubts  had  arisen  touching  the'naturb/n^  *-6/>,  by  am- 

7  A  Qfcr,  matter,  Qt 
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Cb.  XXII.  iilot  ^  the  offence  provided  against  by  the  said  reciked  scf^ 
Shipt.  u  and  the  trial  and  punishment  to  be  had  and  infliOed  iar 
tnariner,  to  firf-  **  the  satxie,  therefore  enacts  and  declares  that  if  any  irwner 
P^ice  insurer*  w  of,  or  Captain,  tnaster^  officer  or  mariner  belonging  to  any 
tb^b^vh^'  "  *ip  o"*  vessel,  shall,  after  the  «4th  of  June  1735,  wil&tty 
laden  goods  on  «4  ^^ggt  away,  bum,  OT  Otherwise  destroy  the  ship  or  ve^sd 
^Uhmtcl^ry.  "  ^^  which  he  IS  owncr,  or  to  which-  he  belongetii,  or  in 
VidM  post  ^  anywise  direct  or  procure  the  same  to  be  dctne^  wxtfa  m^ 

^  tent  or  design  to  prejudice  any  person  or  perM>na  that  hath 

^  or  shall  underwrite  any  policy  Or  policies  of  insurance 

^  thereon,  or  of  any  merchant  or  merchants  that  shidlr  losd 

^  goods  thereon^  or  of  any  owner  or  owners  of  sacfa  ship 

^  or  vessel;  the  person  or  persons  offending  therein,  being 

^  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged 

^  a  felon  or  felons,  and  shall  suffer  as  in  cases  of  feloiqrt 

'     •'  without  benefit  of  clergy.** 

Trial.  ^^^^  ^*  enacts,  ^  that  if  any  of  the  said  offences,  in  wH* 

Vide  Rer  r.       "  fully  casting  awaVv  burning,  or  otherwise  destroying'  any 

ante^sor.  aiid  *'  ^^  ^^^P  ^^  vessel  fls  aforesaid,  shall  be  committed  within  the 
post  Bt  26  G.  2.  ^  body  of  any  county  of  this  realm,  die  same  shall  and  majr 
^'     '  *'  ((  be  inquired  of^   tried,  determined,  and  adjudged  in  due 

^  same  Courts,  in  such  manner  and  form  as  fdonies  ^one 
^  within  the  body  of  any  county  by  the  laws  of  tlus  realm 
<^  are  to  be  inquired  of.  Sec*  And  if  any  of  the  s^  o(^ 
^  fences  shall  be  committed  upon  the.  hig^  seas,  the  same 
*^  shall  be  inquired  of,  &c«  before  such  courts  and  xxt  sodi 
^  manner  and  form  as  by  stat.  S8  Hen.  8.  (c  15.)  entided 
**  for  pirates^  is  directed  and  appointed  for  the  inquiring,  Src. 
**  of  felonies  dcme  up<»i  the  high  seas.*' 

,       >  j^  Upon  the  »constniction  of  the  acts  of  die  4  &  11  Geo.  1. 

What  a  casting  ^^  ^^^  htexi  ruled,  that  if  the  ship  be  only  run  aground  *or 
amay  or  destro/-  stranded  upon  a  rock,  and  be  afterwards  got  off  in  a  coodi* 
*^'  don  capable  of  being  easily  refitted,  she  cannot  be  said  to  be 

cast  away  or  destroyed;  and  therefore  it  is  not  within  either  of 
DeLondo's  ^^^  Statutes*  Upon  this  distincdon  Augustan  de  Londo, 
case,  Admiralt}^!  the  muster  of  a  Spanish  vessel,  called  £1  Principi  de  EqMOia, 
2Ms!^Sum.^25. ^^  acquitted  at  an  Admiralty  session  holden  before  Sir  T. 

Salusbury,  and  Yates  and  Aston,  justices. 
To  the  prejudice      If  the  insurance  be  only  on  the  carg05  and  not  on  the  ship, 

^^ndenvriters.  jj^ij  jjot  within  that  bnuich  of  die  statutes  rebtaur  to*  the 
jgf  MS.  Sum.  32^  -.."—o 

prejuKlice 
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prejudice  of  underwriters;  for  the  words  arc  "  to  the  pre-  Ch.  XXII.  $  43. 
**  judice  of  any  person  that  shall  underwrite  any  policy  of        ^^^P*^ 
*^  insurance  thereon^^  ships  only  being  before-mentioned; 
and  penal  statutes  are  to  be  construed  strictly* 

At  Ae  Admiralty  Sessions  holden  at  the  Old  Bailey  on  Pow*9  ctse, 
^the  ^5th  of  February  1754,  before  Adams  B,,  Sir  Thomas  J^^^^j^^^j^^^ 
Salusbury  Knt.  Judge  of  the  court  of  Admiralty,  Sir  T.  a  person  vho  u 
Birch  Knt.  and  others,  John  Lancey  and  John  Lloyd  were  flccwan'  to  a  fir 
mdicted  on  the  stat.  11  Geo*  1.  c.  29*  for  unlawfully  bum- ^^r^ci  is  not 
ing  and  destrojring  the  ship  Nightingale,  whereof  T.  Benson  'P'*'^'*  ^  P^V^' 
was  owner,  with  intention  to  defraud  the   undtrwrittr^Mon^totlie^htp, 
therein  named;  and  Thomas  Pow  was  charged  in  the  same    • 
indictment  as  an  accessary  before  the  fact,  for  counselling 
and  advising  the  said  Lancey  and   Lloyd  to  commit  the 
felony  aforesaid*  It  appeared  in  evidence  that  Benson,  the 
owner  of  the  ship,  rented  the  island  of  Lundy,  situated  in 
the  mouth  of  the  Bristol  channel,  near  the  middle,  between 
Devonshire  and  Pembrokeshire,  (long*  4.  40.  W.,  lat*  60. 
25«  N.)  but  within  the  county  of  Devon.  That  Pow  was  a 
taylor  and  salesman,  living  near  the  point  of  Appledore,  ^ 
town  in  Kent.  That  the  ship  was  freighted  with  salt,  dry 
goods,  maunds  of  pewter,  and  a  cask  of  combustibles,  an4 
insured  by  Benson  for  40Q^  from  Appledore  to  Maryland* 
That  Pow  shipped  the  seamen  on  board  at  Appledore,  and 
she  sailed  from  thence  to  Lundy  island,  where  the  dry  goods 
and  pewter  were  unloaded  and  buried  under  ground  among 
the  rocks.  That  while  the  vessel  lay  in  Lundy  road,  in  fouf«- 
teeh  fathoms   water,  Pow  went  on  board  her,   and  gave 
several  of  the  crew  notes  of  hand,  promising  to  pay  them  a 
certain  sum  of  money,  as  a  compensation  for  their  clothes, 
&c.  in  case  the  ship  was  lost  by  anif  misfortune  between  that 
place  and  the  cape  of  Virgima  on  her  outward-bound  passagCf 
That  Pow  returned   on  shore;  the  ship  set  sail;  and  the 
morhing  after,  Lancey  the  captain  gave  orders  to  set  th^ 
ship  on  fire,  which  was  accordingly  done*    The  jury  ac- 
quitted Lloyd,  and  found  Lancey  guilty  (a)*   They  also 
foimd  specially,  ^  That  Thomas  Pow,  before  the  said  felony 
^  was  committed  by  Lancey,  did,  near  the  island  of  Lundy 
*^  within  ihe  county  of  Devon,  incite,  &c»  and  counsel  tfai^ 

(a)  He  was  executed  at  Execiition  Dock  on  Friday  Jqoe  Ttli^  1754.  « 

"  said 
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Ch.  XXII.  (  42. <^  said  John  Lancey  to  commit  the  same;  but  that  the  sakl 
^^P*-        "  T.  Pow  was  neither  owner,  master,  captain,  or  marixker 
'*  of  the  said  ship." 

Upon  the  verdict  two  questions  were  submitted  to  the 
opinion  of  the  Judges:  first,  Whether  an  accessary  upon  the 
land  to  the  offence  of  burning  a  ship,  i^rhich  oiience  is  after- 
wards committed  upon  the  high  seas,  be  within  the  junsdic' 
tion  of  the  court  of  Admiralty?  or.  Whether  he  ought  not 
to  be  indicted  and  tried  at  the  assizes  for  the  county  within 
which  his  offence  was  committed?  secondly.  Whether  Tho- 
mas Pow,  being  a  person  in  trade,  living  at  Appledore  pointy 
and  found  by  the  verdict  not  to  be  either  owner,  ratater, 
captain,  or  mariner  of  the  vessel  burnt,  were  wit^^in  the  mean- 
ing of  the  Stat.  4  Gep*  1.  c«  12.  ejqplained  by  (1  Ge<>.  1. 
Cm  2%  s*  6t  upon  which  the  indictment  was  founded;  that 
statute  only  spying,  *•*'  That  if  any  owner,  captain^  master, 
^^  marinev,  or  other  ofiicer  belonging  to  any  ship,  shall  wil- 
"  fully  bum,"  &c.?  The  Judges  were  of  opinion,  that 
Thomas  Pow,  upon  the  finding  of  the  jui^s  was  not  an 
offender  within  the  meaning  of  the  stat*  4  Geo.  1.  c  12.  but 
they  gave  no  opinion  upoii  the  first  point. 

A  43.  Many  offences  howeyer  of  this  nature  may  be  committed 

Oiftncts  agaititt  by  persons  not  belonging  to  the  particular  ship. 
mtp*  bj  ttran'        Thus  the  entering  by  force  on  board  any  ship  in  distress, 
blunder  or  de-     and  destroying  the  marks  on  the  goods,  is  punishable  as  a 
*fni>fitwo/>o«/*jj^jgjgjjjggjjQ,.  Qjj  summary  conviction  before  mainstrates  bv 

on  board  thtps.        '^  ^  ^  ,       .  ,."' 

12  Ann.  ante     "*^  ^'^^'  *^  Ann.  St.  2.  c.  18-  s.  3.  m  the  manner  and  under 
lObis.  the  circumstance9  therein  set  forth.  The  principal  object 

of  that  provision  was  certainly  to  guard  against  thievery  and 
8  Geo.  1.  c.  24.  pl^^^der.    With  the  same  view  the  stat.  8  Geo,   1.  c.  24. 
ante,  p.  801.       before  stated  punishes  as  pirates  such  as  forcibly  enter  mer- 
chant ships,  and  throw  overboard  or  destroy  any  part  of  the 
goods  or  merchandizes  belonging  to  the  same,  though  the 
ship  itself  be  not  carried  off.    And  this  was  again  followed 
56  Geo  2  c  19  ^P  ^^  ^^^  ^^^  ^^  Geo.  2.  c«  19.  s.  1.  whereby  *'  If  any  per- 
s.  1.  vide  ante,   ^^  son  or  persons  shall  plunder,  steal,  take  away,  or  destroy 
648.  &  422.     •  i4  ^^y  goods  or  merchandized  or  other  effects,  from  or  belong* 

"  ing  to  any  ship  or  vessel  of  his  Majesty's  subjects  or  others, 
"  which  shall  be  in  distress,  or  which  shall  be  wrecked, 
*^  lojt,  stranded,  or  cast  on  shore  in  any  part  of  his  Ma* 

jesty's 


■w 
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f<  jesty's   dominioiis,   (whether  any  living  creature   be  on  Ch.  XXII.  $  43. 
^  board  such  vessel  or  not  (a),)  or  any  of  t^e  furniture,        ^^P*- 
^^  tackle,  apparel,  provision,  or  part  of  such  ship  or  vessel ; 
f^  or  shall  beat  or  wound  with  intent  to  kill  or  destroy,  or  Obstructing  the 
"  shall  otherwise  wilfully  obstruct.the  escape  of  any  person  ^^^^^*^^^' 
*^  endeavouring  to  save  his  or  her  life  from  such  ship  pr  ves-  Ante,  423. 
"  sel,  or  the  wreck  thereof:  or  if  any    person  or  persons  Pumn^  our /i/ie 
*«  shall  put  out  any  false  light  or  lights,  with  intention  to  ''>^«*.to  brjng 

..   I    .  ,  .        "^  1  •  J  I.  u  ship*  mto  danger, 

bring  any  ship  or  vessel  into  danger;  then  such  person  or 

persons  so  offending  shall  be  deemed  guilty  of  felony, 
^  and  being  lawfully  convicted  thereof ,  shall  ^suffer  death  as 
^^  in  cases  of  felony,  without  benefit  of  clergy." 

The  act  then  makes  several  provisions  against  the  plun-  Trial 
dering  of  vessels  lost  or  stranded,  and  for  the  detection  and  ^"^^«  ^^' 
punishment  of  offenders*  And  then  by  s.  8.  regulates  the 
trial  in  manner  before  statedy 

S.  12.  empowers  anyone  justice  of  the  peace,  Qxmovty*"^^'/fP^*"^ 
f^  in  case  of  need  and  in  the  absence  of  the  sheriff,  to  take  repress  vhienct. 
^  sufficient  power  of  the  country  to  repress  all  unjust  vio- 
^*'  lence,  and  duly  to  enforce  the  execution  of  the  act*" 

S.  16*  enacts  that  the  stat*  12  Ann.  st.  2.  c.  18.  and 
4  Geo.  1.  c.  12.  ^^  shall  in  all  things  remain  in  full  force 
^  save  only  so  far  as  the  same  aA  altered  or  changed  by  tliis 
*^  present  act." 

By  s.  18*  the  act  is  not  to  extend  to  Scotland. 

Again  by  stat.  2  Geo.  3.  c.  28.  s.  13.  for  the  preventing        K  44. 
thefts  and  frauds  by  persons  navigatbg  boats  on  the  river  ^»  Tbames, 
Thames;  "  If  any  person  or  persons  shall  cut,  damage,  or^^J^^^ii- 
"  spoil,  any  cordage,  cable,  buoys,  buoy  rope,  head-last,  ww^in^  arr/^^e, 
"  or  other  fast,  fixed  to  any  anchor  or  ipoorings  belonging  ^^^'J|^'  i/oi*-* 
^^  to  any  ship  or  vessel  at  anchor  or  mooring  in  the  nvtr portation. 
^^  Thames,  or  any  rope  used  for  the  purpose  of  mooring  Ante,  s.  37- 
^^  or  rafting  masts  or  timber;  or  shall  be  aiding  or  assisting 
S^  therein;  with  an  intent  to  steal  the  same;  such  person 
^*  or  persons  shall,  being  convicted  thereof  on  the  oath  of 
**  two  or  more  credible  witnesses,  be  transported  to  some  of 
S^  his  Majesty's  plantations  in  America  for  7  years,  accord- 
^'  ing  to  the  laws  now  in  force  for  the  transportation  of 
{<•  felons." 

(a)  Vide  ante,  648.  n. 

As 
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Cfa.  XXIt.  i44.     As  this  clause,  does  not  expressly  declare  the  offenden  to 
>    ^^f**'        be  felons,  it  is  subject  to  the  like  observations  as  were  before 

AdIc,  7SZy  4     noted  in  respect  of  the  preceding  clause  of  the  same  statute 

against  receivers  of  goods  stolen  from  such  ships:  and  seems 
by  the  Opinion  of  die  legislature  expressed  in  die  staft.  39  & 
40  Geo.  3.  c.  %7*  s.  32.  to  rest  in  misdemeanor. 

OUtnt€ting  fxe-      Also  by  s«  19.  ^  In  case  any  person  or  persons  acting  ia 

moion  of  act.      a  ^^  execution  of  any  of  the  powers  granted  by  this  act, 

<<  shall  be  obstructed  therein;  every  person  so  obstructiiig, 
^^  and  all  such  as  shall  .act  in  their  assistance,  shall,  on  beiag 
.  ^^  thereof  convicted  before  the  justices  of  the  peace  at  die 
^^  general  or  quarter  sessions  of  the  county  or  city  adjoinaif 
*^  to  the  said  river,  upon  the  oath  of  two  or  more  credible 
<<  witnesses,  be  transported  to  any  of  his  Miyesty'a  pianu- 
*'  tions  in  America  for  seven  years,  according  to  the  lavs 
^^  now  in  force  for  the  transportation  of  felons." 
This  by  s.  23.  shall  be  deemed  a  public  act. 

§  45.  Also  iht  naval  articles  of  war  provide,  by  article  S6.  that 

Xwi/*  thifityil'ii  Care  shall  be  taken  in  the  conducting  and  steering  of  any 

j^Uynmni^     *^  of  his  Majesty's  ships,  tliat  through  wilfulness,  negligence, 

^MOM,  isTc.  othert.  *«  qf  Other  defaults,  no  ship  be  stranded,  w  run  upo^i  any 

'*^  rocks  or  sands,  or  split,  dt  hazarded;  upon  pain  that  such 

*^  as  shall  be  found  guilty  therein  be  punished  with  death^ 

*^  or  such  other  punishment  as  the  offence  by  a  court  mar* 

**  tial  shall  be  judged  to  deserve." 

■ 

i  46.  ^7  '^^  ^^  ^^^*  ^*  ^*  ^^*  ^*  ^'  (made  perpetual  fay  stat 

33  Geo.  3.  c.  67, 41.  Geo.  3.  c  19.)  ^^  If  any  seaman,  keelman,  caster,  or  ship 
mjilfiilP'  ^/  '**  carpenter,  or  other  person  or  persons,  shaU,  at  any  time 
/re  to  any  shit^  ^^  after  the  24th  of  June  1793,  wilfully  and  maliciously 
to  tuffer  death f  u  bum  or  set  fire  to  any  ship,  keel,  or  other  vessel;  every 

"  person  so  offending,  and  being  thereof  lawfully  convicted, 

^  in  any  court  of  oyer  and  terminer,  to  be  holden  in  and 

^*  for  the  county,  &c.  or  district  wherein  the  offence  was 

^  committed,  shall  be  adjudged  guilty  of  felony  without 

.  "  benefit  of  clergy." 

and  destroying  or     ^^^  by   s.  6.  "  If  any  seaman,   keelman,  caster,  ship- 

damaging  them  «  carpenter,  or  other  person  or  persons,  shall  after  the  24di 

meant!^to^       "  ^f  J^^^  1793,  wilfully  apd  maliciously  destroy  or  damage 

transported.        ^  any  ship,  keel,  or  other  vessel,  (othenvisc  than  by  flte,) 

**  every 
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« 

<*  eveiy  seaman,  keelman,  caster,  ship-carpenter^  and  other  Ch.  XXn.$4d 

**  person  so  offending,  dnd  being  thereof  lawfully  conlricted        ^^ffr- 

^  upon   any  indictment  to  be  found  against  him,  her,  or 

**  them,  in  any  court  of  oyer  and   terminer,  or  general  or 

<(  quarter  sessions  of  the  peace,  to  be  holden  respectively  in 

^^  and  for  the  county.  Sec  or  district  wherein  the  offenbe 

*(  was  committed,  rfiaH  be  adjudged  guilty  of  felony,  and 

^  shall  be  transported  to  some  of  his  Majesty's  dominions 

^  b^ond  the  seas,  for  any  q>ace  of  time  or  term  of  years 

^  not  exceeding  14  years  nor  less  than  sevoi  years*'' 

By  s«  7*  in  case  any  of  thesaid  offences  shall  be  committed  Tri^. 
^^  on  the  hig^  seaS)  then  and  ia  every  such  \:aBe  the  offence 
^  or  offences  so  committed  shaH  be  triable,  and  the  person 
tt  or  persons  so  offending  may  be  prosecuted  and  tried  by 
^  viatue  of  this  act  in  any  session  of  oyer  and  terminer  and 
^^  gaol  deliveky,  for  the  trial  of  offences  committed  on  die 
^  bigh  seas,  withiii  die  jurisdiction  of  d»  Admirahy  of 
**  Englanci,"  &c* 

By  s.  8*  ^  No  person  shaB  be  prosecuted  by  virtue  of  this  Umitaticn. 
<^  act  for  any  of  the  offences  aforesaid,  unless  such  prosecu- 
«<  tion  be  commenced  within  12  calendar  months  after  the 
*<  offence  Gomimitted." 


iiai 
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THREATENING  LETTERS  t)R  WRITINGS 


The  Statutes.  -  -  -  -  ^1. 

By  Stat.  9  Geo.  1.  c;  22.  sending  Letter  widiont  Nan^ 
or  with  fictitious  Name,  demanding  Money,  Vausoo, 
or  other  vahiable  Thing,  <nr  rescuing  any  Oftoder  id 
Custody  for  die  same,  &c.  Felony  without  Cleig^* 
ib. 

Extended  by  Stat.  %7  Geo.  2.  c  15.  to  sendingsudi 
Letter,  threatening  to  kill  any  Person,  or  bum  tWr 
Houses,  &c  though  no  valuable  Thing  be  imanAA 
ib. 

By  Stat  32  Geo.  2.  c  24.  sending  or  delivcnDg  Let- 
ter, or  Writing,  with  or  without  Name,  or  with 
fictitious  Name,  threatening  to  accuse  anotter  « 
Offence  punishable  with  Death,  Tran^wrtation,  or 
infamous  Punishment,  with  Intent  to  extort  Mo«y» 
Goods,  Wares,  or  Merchandises,  punishable  as  ifis- 
demeanor,  or  with  Transportation,  ib. 

By  Stats.  12  Geo.  1.  c  34.  and  22  Geo.  2.  c-^* 
writing  or  sending  any  Letter,  or  other  Writiflg*  <" 
Message  to  Masters  by  Persons  employed  in  * 
Woollen,  Felt,  Hat,  Silk,  Mohair,  Fur,  Hemp,  F^ 
Linen,  Cotton,  Fustian,  Iron,  or  Leathern  Manu»* 
tures;  Felony,  and  Transportation,  ib. 

Gonstruction  of  the  Statutes. 

What  Letters  within  them. 

A  Letter  signed  with  initials  is  a  Letter  without  ah'(^^ 

within  the  Stat.  9  Geo.  1.  ib. 
Demanding^  within  that  Statute,  means  an  asking 

companied  with  express  or  implied  Threat  xn  ^ 
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Non-compliance,  ib.  And  though  the  Threat  be  of 
'  a  Charge  of  Murder,  it  is  Felony  within  that  Statute 
if  there  be  an  actual  Demand;  for  the  Stat.  30  Geo. 
2.  c.  24p.  which  makes  it  a  Misdemeanor,  only  reaches 
Cases  falling  short  of  an  actual  Demand*  -  $  2. 
A  Bank  Nate  is  a  valuable  Thing  within  the  Stat.  9  Geo. 
!•  ib. 

A  Letter  containing  a  Threat  to  set  Fire  to  Prosecutor's 
Mill  in  which  he  had  then  no  Property^  held  not  within 
the  Stat.  27  Geo.  2.  c  15.  ib. 

So  a  Threat  by  Prisoners  to  do  all  the  public  Injury  they 
toere  able  to  Prosecutor's  Farms,  &c.  held  not  neces- 
sarily to  imply  a  Burning  within  the  same  Statute. 
ib. 
But  a  Letter  accusing  Prosecutor  of  having  taken  away  • 
the  Life  of  a  Friend  of  the  Writer's,  who  was  come 
to  revenge  him,  is  Evidence   to  go  to  the  Jury  of 
sehding  a  Letter  threatening  to  kill  and  murder  Pro- 
secutor, ib.  (&  s.  4.) 
A  threatening  Letter  referring  to  such  Circumstances 
as  were  plainly  intended  to  denote  the  Writer,  as  by 
making  Demand  of  a  particular  Sum  in  Controversy 
between  him  and  the  Prosecutor  is  not  within  the 
Stat.  9  Geo.  1.  or  27  Geo.  2.  although  no  Name  be 
subscribed,  ib. 

Distinctions  between  the  several  Statutes.  -  §  3. 

As  to  the  Offence — Names,  &c.  to  the  Letters — Letters 

or  Writings — Things  demanded — Intent,  &c.  ib. 
Indictment  on  Stat.  30  Geo.  2.  c.  24.  for  sending 
threatening  Letter  with  Intent  to  extort  Money ^  not 
prUved  by  shewing  a  Letter  containing  a  Threat  of  a 
false  Accusation,  if  he  did  not  give  up  a  Bill  of  Ex- 
change drawn  by  the  Writer,  ib. 

What  a  Sending  of  the  Letter.  -  -  §  4. 

Distinguished  by  the  Stat«  30  Geo.  2.  from  a  Delivery, 

ib.  -  ^ 

Where    the  Wife  -wrote  a  threatening    Letter,  and  the  j 

Husband  delivered  it  to  Party  threatened ;  held  that 
the  Husband,  though  privy  to  the  Writing,  was  not 

7  B  within 
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within  Stat*  9  Geo*  1.  or  27  Geo.  2»;  nor  could  d» 
Wife  alone  be  convicted,  unless  she  wrote  and  sent 
it  without  her  Husband's  Privity.  «  $  4w 

Evidence  that  Prisoner  delivered  a  ^reatening  Letter 
sealed  up  to  another,  by  whom  it  was  put  in  the  Post, 
and  so  conveyed  to  Prosecutor,  is  sufficient  to  go  ts 
the  Jury  of  a  Sending  such  Letter  knowing  the  Con- 
tents, ib, 

$o  throwing  the  Letter  into  Prosecutor's  Y»rd,  where 
it  was  taken  up  by  his  Servant  and  carried  to  him,  is 
a  Sending*  ib. 

So  dropping  it  in  a  Room  frequented  by  Prosecutor, 
where  it  was  picked  up  by  one  and  given  to  him.  ik 

Indictment  and  Evidence.  -  -  J  5. 

The  Letter  itself  must  be  set  forth  in  the  Indictment. 

The  Precedents  in  general  allege  that  the  Letter  was 
sent  to  the  Party :  but  said  to  be  sufficient  to  allege 
that  it  was  sent  directed  to  the  Prosecutor.  /^. 

But  Evidence  of  sending  the  Letter  by  the  Post,  or 
dropping  it  where  it  is  likely  to  be  picked  up  and 
given  to  Prosecutor,  by  whom  it  is  afterwards  re- 
ceived, is  Evidence  of  a  Sending  to  him.  ibm 

Prior  and  subsequent  Letters  to  the  one  stated  in  the 
Indictment  may  be  given  in  Evidence  to  explain  it 

Trial.  .  .        •  -  J  7. 

May  be  in  any  County  under  Stat.  9  Geo.  1.  And 
under  the  other  Statutes  may  be  in  the  County  where 
the  Letter  was  received^  though  sent  in  the  first  In- 
stance by  the  Prisoner  in  another  Count)\  ib. 


i 

^  Threatening  Letters  or  Writings. 

^  1.  nr^HE  occasion  and  object  of  the  laws  in  force  against  the 

GeneraJ  tuew  of  X  offence  of  sending  threatening  letters  and  writings  to 
ItamrT.^* '" '  ^ others  are  well  explained  in  the  preamble  of  the  Black  Act, 
9  Geo.  1.  c.  22.  which  recites  that  ill-designing  and  disorderly  persons  had  of 
>!If  ^li^f^r^  9^    late  associated  themselves,  &c.  "  and  had  sent  l.etters  in  fic- 

**  titious 


bv  3}^Q0.2. 

c.  42. 


Threatening  Letters  or  ff^ritings*  ,  1107 

*'  titious  names  to  several  peraons  demanding  venison  andCh.  XXIII.  §  i. 

*'  money,  and  threatening  some  great  violence  if  such  dieir       Statute*, 

<^  unlawiiil  demands  should  be  refused,  or  if  they  should  be 

**  interrupted  in  or  prosecuted  for  such  their  wicked  prac- 

^*  tices;  and  had  actually  done  great  damage  to  several  per- 

**  sons  who  have  either  refused  to  comply  with  such  demands, 

^  or  have  endeavoured  to  bring  them  to  justice:"  and  then 

enacts,  that  "  if  any  person  or  persons  (whether  armed  or  Sending  letter 

"  disguised  or  not)  shall  knowingly  send  any  letter  without  *»'/^' »''.*^' ^'' 

*'  any  name  subscribed  thereto,  or  signed  with  a  fictitious  ]^^^Ji^^,>^ 

**  name,    demanding  money,  venison,    or    other    valuable  ^'U^'fl^"^*^*^ 

*'  thing;  or  shall  forcibly  rescue  any  person  being  lawfully  ^/j'^^J^. 

*'  in  custody  of  any  officer  or  other  person  for  any  such  of- 

"  fence;  or  if  any  person  or  persons  shsdl  by  gift  or  promise 

**  of  money  or  other  reward  procure  any  of  his  Majesty's 

*^  subjects  to  join  him  or  them  in  any  such  unlawful  act; 

"  every  person  so  offending,  being  thereof  lawfully  convict- 

"  ed^  shall  be  adjudged  guilty  of  felony  without  benefit  of 

«  cleiigy." 

By  s.  4.  such  offenders  not  surrendering  diemselves  when  Surrender  elausey 
demanded  by  the  King's  proclamation,  and  making  full  con-  ^^^^[^^^T 
fessicni  of  their  accomplices,  are  made  guilty  of  felony  with- 
out benefit  of  clergy.  And  by  s.  5.  persons  who  after  the 
time  for  such  siurender  expired  shall  **  conceal,  aid,  abet,  or 
succour  any  such  offender,  knowing  him  to  have  been  so 
charged,  and  to  have  been  required  to  suirender  by  such 
order,"  shall  on  convictjpn  be  guilty  of  felony  without  benefit 
of  clergy. 

By  s,  14.  such  offences  may  be  tried  in  any  county  of  iMaL 
England.  Post  1125. 

Then  the  stat  27  Geo.  2.  c.  15.  reciting  the  said  law, -and  27  Geo.  2.  c.  14. 
"  that  divers  letters  had  been  sent  to  several  of  his  Majesty's  f'^'J^  J^^^^^- 
^^  subjects  threatening  their  lives,  or  the  burning  their  hoiy&^s^  tbreatening  to 
"  which   letters   not   demanding  money,    venison,   or   any  "t''^' ^^^^S'^  ^"'''* 
^^  valuablfs  df&cts,  were  not  subject  to  the  penalties  of  the  though  no  valu- 
"  said  act;  to  prevent  the  like  mischievous  and  iniquitous  ^*  j"?  ^  *''^' 
"  proceedings  for  the  future,"  enacts,  that "  if  any  person 
"  or  persons,  after  the  1st  of  May  1754,  shall  knowingly 
"  send  any  letter  without  any  name  subscribed  thereto,  or 
*'  signed  with  a  fictitious  name  or  names,  letter  or  letters, 
"  threatening  to  kill  or  murder  any  of  the  King's  subject  or  « 

^  ^*  subjects, 
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Ch.  XXIII.  %  1. «  subjects,  or  to  bum  their  houses,  outhouses,  bams,  stacks 

Statutes.       u  ^f  com  or  grain,  hay,  or   straw ;    though   no  money  or 

"  venison,  or  other  valuable  thing  shall  be  demanded  in  or 

'*  by  such  letter  or  letters ;  or  shall  forcibly  rescue  any  per- 

"  son  being  lawfully  in  custody  of  any  officer  or  other  person 

"  for  the  said  offence;    every  person   so   offending,    being 

"  'diereof  lawfully  convicted,    shall  be    adjudged    guilty  of 

''  fdony  widiout  benefit  of  clergy." 

30  Geo.  2.  c.  24.      Lastly,  by  stat.  30  Geo.  2.  c.  24.  s.  1.  **  All  persons  who 

Se%  h.g  nr  deli-    a  shall  fafter  the  29di  of  September  1757)  knowingly  send  or 

mertng  letter  or  ^    ^  .f  •• 

naritrig  viitb  or    ''  deliver  any  letter  or  writmg  with  or  without   a  name  or 
nattbout  iKimes,    a  names  subscribed  thereto,  or  sitmed  with  a  ficdtious  name 

or  'ijotto  nctminii  i  i  • 

nawei.kj^c.tbrea'^*'  or  names,  letter  or  letters,  threatening  to  accuse  any  per- 
teniug  to  accuse   tc  gon  of  any  crime  punishable  by  law  with  death,  transporta- 

another  of  offence  ^,      .  .,,  '^  i_.^  •!_  ^  *x 

punishable  viitb  tiOTi^  pillory,  OF  any  Other  iniamous  punishment,  with  a 
de<-tb,  transport  it  yiew  or  intent  to  extort  or  gain  money,  goods,  wares,  or 

ation,or  i':  famous ,,  i         i.  r  i  i  . 

punUhmeni^  viitb  merchandizes  irom  the  person  or  persons  so  threatened  to 
intent  to  extort,-  <t  be  accused,  shall  be  deemed  offenders  against  law  and  the 
wildevieanJr  or  "  public  peace;  and  the  Court  before  whom  such  oflender 
^aitb  trantporta-  "  or  offenders  shall  be  tried  shall,  in  case  he,  she,  or  they  be 
'^'  **  convicted  of  iny  of  the  said  offences,  order  such  offmder 

*^  or  offenders  to  be  fined  and  imprisoned,  or  to  be  put  in  the 
^  pillor}',  or  publicly  whipped,  or  to  be  transported  as  soon 
"  as  they  conveniendy  may  be  (according  to  the  laws  made 
**  for  transportadon  of  felons)  to  some  of  his  Majes^'s  a>k>- 
"  nies  or  plantations  in  America  for  die  term  of  7  year*, 
"  as  die  Court  shall  think  fit  to  order^" 
Sending  threaten-  By  the  Stat.  12  Geo.  1.  c.  34.  s.  6.  "  If  any  person  or 
tng  letters  orvies-u  persons  shall  write,  or  cause  to  be  wi*itten,  or  knowinelv 

sages  to  master        *  '  o  -? 

manufacturers  in "  stnd,  or  cause  to  be  sent,  any  letter,  or  other  writing,  or 
12  GeoT'c"*i4  "  n^^ssage,  threatening  any  hurt  or  harm  to  any  master 
Vi  le  ante,  tit.  **  wool-comber,  or  master  weaver,  or  other  person  concern- 
Assault,  426.      4c  ed  in  the  woollen  mamifacture^  or  direatening  to  bum,  puD 

"  down,  or  destroy  any  of  their  houses  or  outhouses^  or  to 
**  cut  down  or  destroy  any  of  their  ti-ees,  or  to  maim  or  kill 
"  any  of  dieir  catde,  for  not  complying  widi  any  demands, 
"  claims,  or  pretences  of  any  of  his  or  their  workmen,  or 
*'''  others  employed  by  them  in  the  said  manufacture,  or  for 
(a)  Vide  ante,  "  "^'  conforming,  or  not  submitting  to  any  such  (a)  illegal 
426.  "  by-laws,  ordinances,  rules,  or  orders  as  aforesaid;   everr 

^'  pci-son  so  knowingly  or  willingly  offending  in  the  premises, 

*'  beiner 
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^  being  thereof  lawfully  convicted,   upon   any  indictment  Ch.  XXIII.  §  1. 
**  to  be  found  within  twelve  calendar  months  next  after  any       Statutes. 
*'  such  offence  committed,  shall  be  adjudged  guilty  of  felony,  Felony  and  trans- 
"  and  shall  be  transported  for  7  years  to  some  or  one  of  his  portation. 
"  Majesty's  colonies  or  plantations  in  America,  by  such  ways 
**  and  means,  and  in  such  manner,  and  under  such  pains 
**  and  penalties  as  felons  iii  other  cases  are  by  law  to  be 
"  transported." 

Then  the  stat.  22  Geo.  2.  c.  27.  s,  12.  recitinc:  the  above-  22  Geo.  2. 

c  27  s  12 

mentioned  law,  and  **  that  it  was  necessarj'  that  the  said  se-  * 
*'  veral  provisions  and  regulations  in  the  said  last  in  part 
"  recited  act  should  be  extended  to  journeymen  dyers, 
**  journeymen  hot-pressers,  and  all  other  persons  employed 
*'  in  the  woollen  manufactures  of  this  kingdom,  and  also  to 
'*  journeymen,  servants,  workmen,  and  labourers  employed 
*^  in  the  making  of  felts  or  hats,  and  in  the  manufactures  of 
**  silk,  mohair,  fur,  hemp,  ffax,  linen  cotton,  fustian,  iron 
**  and  leather,  or  any  manufactures  made  up  of  wool,  fur, 
*'  hemp,  flax,  cotton,  mohair  or  silk,  or  of  any  of  the  said 
"  materials  mixed  one  with  another ;''  therefore  enacts.  The provitions  in 
"  That  the  said  several  before-recited  clauses  in  the  said  act,  '^'  recited  act, 
^  made  in  the  12th  year  of  his  said  late  Majestj^'s  reign,  and  tons  employed  in 
"  all  the  provisions,  regulations,  pains,  penalties  and  for-'^^^""'^^^'*^' 
**  feitures  therein  contained,  shall  from  and  after  the  24th 
"  of  June  1749  extend  and  be  construed^  deemed,  and  ad- 
"  judged  to  extend  to  journeymen  dyers,  journeymen  hot- 
"  pressers,  and  all  othjer  |3ersons  whatsoever  employed  in  or 
"  about  any  of  the  woollen  manufactures  of  this  kingdom; 
"  and  also  to  journeymen,  servants,  workmen,  and  labour- 
^'  ers,  and  all  other  persons  whatsoever  employed  in  the 
"  making  of  felts^  or  hats^  or  in  or  about  any  of  the  manU" 
"  factures  of  silk^  mohair^  fur ^  kemp^flax^linen^  cotton^fustian^ 
**  iron^  or  leather^  or  in  or  about  any  manufactures  made  up  of 
"  wool^fur^  hemp^Jlax^  cotton^  mohair^  or  silk^  or  of  any  of  the 
"  said  materials  mixed  one  with  another^  in  as  full  and  ample 
"  manner  as  the  said  provisions,  regulations,  pains,  penal- 
"  ties,  and  forfeitures  are  by  the  said  last-mentioned  act  de- 
"  clared  to  extend  to  the  several  and  respective  persons 
"  therein  named;  and  the  pains,  penalties,  and  forfeitures 
"  which  shall  be  incurred  by  reason  of  any  offence  com- 
"  mitted  against  the  said  last-mentioned  act,  by  any  person 

"or 
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Ch.  XXIII.  $  1.^^  or  persons  employed  or  concerned  in  or  about  any  of  the 
Statutes.       w  said  manufactures  hereinbefore  enumerated,  shall  be  in- 

'  "  flictcd,  levied,  and  recovered  in  the  same  manner  as  the 

^^  pains,  penalties,  and  forfeitures  contained  in  the  said  last 
^^  in  part  recited  act  are  directed  to  be  inflicted,'  levied,  and 
^  recovered  upon  and  against  the  several  and  respective  per- 
'*  sons  therein  mentioned."    ' 

A  2.  '^^^  following  cases  have  occurred  on  the  construction  of 

Construction  of    thcse  Statutes: 

RohVnson'scaso  Michael  Robinson  was  trifed  on  an  indictment  charging 
O.  B.  Feb.  1796,  him  with  having  unlawfully  and  feloniously,  &c.  sent  a  ccr- 
MS.^R^Xr  j?^*  tain  letter  dated  the  12th  o'f  January  1796,  xvithout  any  nemz 
anfl  MS.  Jiul.  subscribed  tliereto.,  to  James  Oldham  Oldham,  demanding  of 
(2  Leach.  869.  j^jj^  ^  certain  valuable  things  viz.  a  bank  note,  against  the  form 

Viiie  Scss.  Pa-    of  the  Statute,  &c. 

pors,  p.  :j'^4.  for     jj  appeared  in  evidence  that  the  prosecutor  had  served  an 

evidence.  apprenticeship  with  one   Daniel   Dolly,  by  whom  he  was 

Scm/infr  a  tliren-  afterwards  taken  into  partnership.  That  upon  Dolly^s  deaths 

fen  ig  tetter  si^n-     ,.,.  li-  r  •  ^    '  j 

ed  H.  R.  de-  which  happened  a  few  years  alterwards,  a  report  was  spread 
wmi»y/;;^ay?^ni-that  ^h^  prosecutor  had  been  the  author  of  his  deaths  upon 

note,  and  threa-       ,.,,,  ,  .  .^  jILj 

tening  in  caxe  of  which  he  brought  an  action  agamst  two  personsi  and  had 
re/*wa/fo/)i/i»//>A  judgment  against  them.  That  before  the  letter  in  question 
^he prt^ccufor^  was  Sent,  several  other  letters  had  been  written  by  the  pri- 
vi/A  murier,  is  souer  to  the  prosecutor,  to  which  he  returned  answers  for  the 

a  capital  felony  f     i       •    *  •    r  •  r^i_  •  tt  r 

viithin  the  Stat,  purpose  of  obtaiumg  mformation  of  the  prisoner  s  place  ot 
9  Geo.  1.  c.  22.  abode  to  bring  him  to  justice.  All  these  letters  were  read 
'repealed  in  that  ^^  evidence,  as  they  served  to  explain  the  letter  upon  which 
respect  by  the  Stat.  \i^YfZ&  indicted.  They  contained  an  intimation  that  another 

30  Geo.  2.  c  24.  i  r  •      j     r -..i.  '^  i  •      j-  ^.^ 

ch onh reach-V^^^^^  who  was  a  friend  ot  the  writer,  who  was  in  distress, 


r  • 

•am 


es  caset falling  had  put  certain  MS.  into  his  hands,  containing  a  charge  of 
deniand^^Tere'  ^^^  prosecutor's  having  murdercd  his  former  master,  DoHy, 
at  the s oTiie time 2Lnd  afterwards  married  the  widow  his  accomplice:  that  the 
i^Titha^KiieL'or*  prisoner  was  Unwilling  to  publish  tlie  MS.  containing  so  seri- 
i.itent  to  extort  ous  a  charge  without  giving  a  previous  intimation  to  him, 
v!j^cJ\  tiie^lat-  ^°^  hearing  what  he  had  to  propose  upon  the  subject.  The 
teract  is  made  al^tx^T  for  sending  which  the  prisoner  was  indicted,  addressed 
T/"'.  ^"^^'^'^^'^  to  the  prosecutor,  contained  a  threat  to  publish  the  said  libel 
A  BAVK  NOTE  ou  him,  imouting  to  him  the  murder  of  Dolly,  and  was  as 
r-uJct^S^  follows: 

"  Tucsdav, 
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"  Tuesday,  12th  January  1796.     Ch.  XXIII.  $  2. 

a  Sip^  What  letters 

I  am  well  pleased  to  find  that  I  am  not  likely  to  be  mis-^' 


takei^  in  the  idea  I  have  entertained  of  you  amoncret  men  oV^  mtamngof 

J  i'i_        1  r  ^i.'    1  •  A  J  J'  the stat.9  Geo.!. 

a  proper  and  liberal  way  of  thmkmg.  An  understanding  on^^^^^  not  the 
such  a  matter  as  this  is  the  easiest  thing  iraagmable,  and  in*"^'«'  of  larceny 

,  Ml  <•     1  1  T       •  1  ^^  ^oe  time  of 

repeatnig  that  you  wiu  find  me  a  gentleman,  I  wish  you  to  patting  the  act, 
be  satisfied  that  lam  as  incapable  of  taking  any  unmanly  $id^  It  is  tufieient  if 
vantage  as  of  wantcmly  sporting  with  the  feelings  of  any  \binft^^tbetime 
one,  &CC.  The  subject  on  which  I  have  have  addressed  you  has  of  ^^  detnand 
long^lain  dormant;  and  it  was  because  I  thought  the  ^tack^^^^^^^-^  ^ 
of  a  most  serious  complexion  that  I  hesitated  for  duch  2i  charity  it  not  a 
length  of  time  in  giving  my  countenance  to  it:  not  that  ^tbe^ct  kutiT 
ever  sought  for  any  circumstances  to  influence  my  judgment fnv«/  Ae  accom- 
or  qualify  my  opinion;  and  for  aught  that  has  ever  coiiie  to^'^ctt^rfmpIPed 
my  knowledge  it  may  be  all  the  moonshine  of  the  moment,  ^i^^a^-  a  requid- 
I  am  therefore  so  far  candid,  and  I  trust  not  indelicate,  and  ^^^^^'^'^  J'^^^^ 
it  will  at  least  be  a  satisfaction  to  you  to  be  told,  (&c.)  tliBtontJbemindo/'tJbe 
not  a  soul  but  myself  is  in  possession  of  a  line  of  the  MS.;^^2!wjr'*" 
nor  has  it  ever  been  out  of  my  hands,  or  perused  or  heard  by  But  whether  a 
any  person  living  since  first  I  had  it:  so  that  when  it  is  com-  ^^^^f^^ont.m  such 

^   ^  "  ....  f^  demand  ts  a 

mittedto  die  flames  all  will  necessarily  dte  with  it*  Of  thiswAt/fr^crf- 
you  shaU  have  a  testimony  so  clear  and  unequivocal,  that  \\,^^j^<^onon'Vibich 
will  not  be  possible  for  you  afterwards  to  doubt.  Tims  \xi\xQ\\  instrict  tkcjury. 
I  have  suggested  for  your  satisfaction.  You  will  now  give  '^^  sending  such 
me  leave  to  say  something  of  the  cause  I  have  engaged  in.  1  «,v^  ,v'n  ^^ls 
have  no  objection  to  an  interview,  and  I  readily  close  with  ^^^^"^ '' « ^f'^- 

•  •  1  1  c  !•••  i-i^'i^  <-^«  later 

your  proposition;  but  there  are  a  tew  prehmmaries  which  1  ^yj  mopT  a 
must  beg  leave  to  adjust;  perhaps  I  may  be  more  anxious  to  name. 

,  .  ,  «  "^r     £•  •  •        Both  previous  and 

urge  them  m  order  to  have  some  proot  ot  your  smcenty,  tuLsequent  Utters 
after  which  I  am  at  your  ser\dce.  In  order  to  relieve  a  desti-T^iy  ^  received 
tute  and  unhappy  person  struggling  with  sickness  and  with  l/j^^^^*^^^^ 
sorrow,  will  you  permit  me  to  be  your  almoner?  Will  you  ^^''«*  *e;  forth  in 
enable  me  to  dispose  of  a  little*  of  your  money  as  I  shall  gee '^^  "^^'"^^'' 
occasion?  It  is  a  duty  I  owe  the  cause  of  humanit)^  to  urge 
it.    Remember,  Sir,  I  am  now  only  making  an  appeal  to 
yoxiT  benevolence.  I  am  holding  out  no.  delusions  to  exact  the 
involuntary  tribute:  I  am  asking  you  as  a  gentleman,  as  a 
man,  to  give  me  some  earnest  of  your  intentions  to  prove 
what  I  am  so  strongly. inclined  to  give  you  credit  for.  Inclose  a 
bank  note  in  a  letter  addressed  to  K.  -ff.,  and  let  it  be  lett  at  the 

C?»mbridge 
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Ch.  XXIII.  $  2.  Cambridge  coffee-house,  &c*  on  Thursday  next;  and  on  the 
Wfiat  Utters       came  day  a  line  shall  be  sent  by  a  porter  to  acknowledge  tbc 

tatthtn  the  acts.  .•*      ^^   _  i  .   i     .*•  .ti  •  « 

receipt;  after  which,  if  you  will  name  any  evening  to  takes 

bottle  of  wine  at  the  King^s^Head  tavern  or  elsewhere^  I  waS 
with  pleasure  attend  you:  our  meeting  is  however  to  be 
private  and  tete  a  tete.  Thus  possibly  over  the  ashes  of  the 
MS.  a  phoenix  may  arise  that  may  prove  the  foreruBnex  tm 
friendship,"  &c.  i 

(Signed)  **  IL  R.'' 

Subsequent  letter*     A  subsequc^nt  correspondence  between  the  prosecutor  and 
txplanatory  of    prigoner  was  also  clven  in  evidence;  in  the  course  of  which 

the  one  stated  tn  \  ,  .  ,         r  r     i  i 

the  indictment     u\t  prisoner  communicated  a  tew  pages  oi  the  supposed 

xi^ninewdence.yi^^  in  vcrse,  frqm  which  the  charge  alluded  to  w^astobe 

plainly  inferred. 

S(!veral  objections  were  urged  on  the  part  of  the  prisoner, 
which  were  reser\  ed  for  the  opinion  of  the  Judges;  and  Mr. 
Justice  Lawrence  left  it  to  the  jury  to  say  whether  the  pri- 
soner sent  the  letter  of  the  12th  of  January,  and  whether  it 
contained  a  threat  to  publish  a  libel  on  the  prosecutor,  inft- 
puting  to  him  the  death  of  Daniel  Dolly,  unless  he  would 
send  him  a  bank  note;  and  if  they  were  of  that  opmioo, 
they  were  directed  to  find  him  guilty.  The  jury  found  him 
guilty;  and  also  found  specially,  that  the  prisoner  sent  the 
letter  in  the  indictment,  and  that  it  contained  a  threat  to 
publish  a  libel  imputing  to  the  prosecutor  the  murder  of  his 
master,  in  ordtr  to  txtort  monc)'  from  him.    . 

The  objections  were  argued  before  all  the  Judges  on  the 
8th  of  Junt  1796,  when  they  were  of  opinion  with  the  pro- 
secutor qn  all  the  points  made  in  argument,  and  which  were 
afterwards  noticed  by  Mr.  Justice  Bullcr,  who  delivered  their 
opimon  at  the  next  sessions  at  the  Old  Bailey  as  follows: 

MS.  Bullcr  J  Four  objections  have  been  made  against  this  conviction; 

1.  That  this  is  nota-letter  without  a  name.  2.  That  it  does 
not  contain  a  threat  or  denum(I^\o  as  to  bring  the  case  within 
\  the   Stat.  9  Geo*  1.  c.  22.    3.  That  a  bank  note   is   not  a 

.  \  *  valuable  thing   within  the  meaning  of  that   act.    4*   That 

supposing  this  case  to  fall  widiin  the  words  and  meaning  of 
tbat  statute,  yet  it  is  the  precise  offence  described  by  the 

.   .  subsequent  statute  of  the  30  Geo.  2.  which,  making  it  a  mis- 

dcineanor  only,  is  a  virtual  repeal  of  the  prior  act  of  the 
9  Geo.  1.  on  which  this  prosecution  is  founded.  As  to  the 

first. 


mmm^^mammfmmm 


acts. 
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first,  trh^ther  the  letter  be  with  or  wUhont  a  name,  is  aCh.  XX  in.  $  2. 
sUnple  fact  appearing  on  the  face  of  the  letter  itself.  It  is  ^^^'j^f  ^jy^*^ 

signed  with  two  letters  R.  R«t  which  are  so  far  from  being 

a  name^  that  no  man  on  looking  at  the  letter  only  can  tell 
whatber  it  adeantto  refer  to  any  name,  or  what  that  name 
was«  The  secoaxl  and  tUrd  objections  depend  on  the  words 
of  the  fitat*  9  Geo^  U  and  the  tcme  conaivuction  of  that  act« 
The  wo^  of  ihe  enacting  cbtuae  q>eak  of  a  demand  gen&- 
jndly,  without  reqairing  any  particular  circumstances  other 
tiian  its  being  by  letter  wkhcni^  a  name,  or  in  a  fictitious 


to  aceoiQpany  that  %nand»  But  the  preamble  of  the  nde  preamble^ 
act  recites,  that  several  persons  bad  of  late  associated  them*-  ^*^^^'  ^^^' 
selves  under  the  name  of  JBiacksi  and  entered  into  confede* 
racies  to  assiatjooe  another  in  ateaUng  deer,  robbing  warrens^ 
^id  odier  iOegalpraotices,  and  had  in.  great  numbers,  armed 
'widi  olEenaive  weapons,  several  of  them  with  their  faoes 
blacked,  or  in  disguised  habits,  unlawfully  hunt^  S(C4 
*^  and  hav:e  sent  lettera  in  Jictitious  names  to  several*  persons 
demandlftg  vmison  and  money,  and  threatening* some  great 
violence  if  auch  their  unlawful  demands  should  be  refused,'*' 
&c.:  and  it  was  Contended  for  the  prisoner,  Aat  the  enact- 
ing chmae.'ought  to  be  restrained  by  the  preamble,  or  at  least 
so  far  that  the  demand  must  be  direct  and  peremptory,  «nd 
accompanied  with  a  threat  of  bodtty  harm.  Where  the 
enacdng  dauae  of  a  statute  refers  to  such  offencea  Qiily  as 
are  mentioned  in  .the  preamble,  it  may  thereby  be  controlled 
.or  restrained;  hat  in  this  case  it  would  be  doing  violence  to 
very  plain  wotda^  and  repealing  some  of  the  obvious  provi- 
sions if  it  were  so  restrained.  It  is  no  uncommon  thingfor 
a  statute  to  recite  a  particular  mischief  as  the  cause  of  making 
the  statute,  and  yet  for  the  enacting  part  of  it  to  embrace 
more  genejcal  objects,  and  to  extend  to  other  cases^  which 
the  Legislature  thought  within  eqilal  mischief.  If  the  enact* 
ing  clause  in  thi&  act  were  to  be  restrained  by  the  preamble, 
it  would  apply  only  to  cases  wh^re  several  persons  had  jpined 
together;  inchere  the  letter  was  written  in  a  fictitious  name 
only ;  and  where  the  thing  demanded  was  either  venison  or 
money.  But  the  enacting  clause  in  express  words  applies  to 
a  single  offender;  to  a  letter  sent  without  a  name  as  well  as 
to  one  signed  with  ajictitiotts  name;  and  to  a  demand  of  any 
valuable  things  as  well  as  o£  money  or  venison;  and  to  all 

7  C  demands 
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C]i.  Zl^tlt  $  2.  demands  by  such  letters,  whether  accamfaniedwHh  a  threal^f 
What  ifttcrt       bodilu  harm^  or  not.  I  aeree  that  a  mere  request,  such  as 

vixthm  the  acts.       ^,  .^       *      /  .  ,        ^  .  .  j.  .  i  j 

^  a^kitig  chanty,  without  imposing  any  conditions,  would  iMt 

come  within  the  sense  or  meaning  of  the  word  demand  (^^: 
but  here  the  demand  is,  as  die  jnry  truly  said  when  they 
found  a  general  verdict  of  guiky,  under  a  threat  to  publish  a 
libel  attributing  to  the  prosecutor  the  murder  of  his  master* 
Whether  the  letter  do  amount  to  such  a  demand  or  not  is  a 
Question  which  the  Judges  are  bound   to  pronounce  upon 
heading  it  as  it  is  Set  out  on  the  record;  and  they  are  aft 
clearly  of  opinion  thM  it  is  a  4emand  within  the  true  intatt 
and  meaning  of  the  statute*  It  is  a  demand  of  money  or 
money's  worth,  (which  a  bank  note  is),  by  means  of  holding 
out  a  threat  to  impute  murder  to  the  prosecutor,  aftd  to  blast 
his  fame  and  character,  and  not  a  request  of  voluntary  clia- 
lity.    That  a  bank  note  was  a  valuable  thing  at  die  time 
when  the  demand  was  made  was  righdy  admitted  1^  the 
prisoner's  counsel;  but  it  was  contended^  that  it  was  not  so 
when  the  statue  9  Geo.  1.  was  made,  because  it  was  not 
then  the  subject  of  larceny*  The  judges  however  are  all  <»f 
opinion,  that  if  the  thing  demanded  be  vahiable  at  the  time 
that  the  demand  is  made,  that  is  sufficient  (&),  though  the 
thing  demanded  did  not  exist,  or  the  value  of  it  was  not 
known  when  the  statute  was  made*  But  in  truth  it  was  a 
valuable  thing  at  the  time  that  the  statute  was  made,  though 
In  might  not  come  under  the  denomination  of  goods  and 
chattels,  Of  be  the  subject  of  larceny;  for  it  was  the  evidence 
of  a  debt;  it  might  at  any  time  be  turned  into  cash,  and  was 
to  the'  owner  of  the  vidtie  of  the  money  for  which  it  was 
given*   4*  The  only   remaining  question   is,  whether  the 
statute  9  Geo*  1^  on  Which  this  prosecution  is  founded  were 
l^pealed  by  the  statr  30  Geo.  2.  c*  24.     It  was  truly  coi»i 
tended,  that  if  one  act  of  parUament  make  a  particular  case 
a  capital  offence,  and  a  subsequent  act  make  the  same  case 
only  a  misdemeanor,  the  last  act  is  a  repeal  of  the  former: 

Ante,  609.         &x^d  so  it  was  decided  in  Davis's  case^  in  November  1783,  en 

(a)  Upon  the  debate  of  this  case  Eyre  C  J.  said^  "  a  demand  (vithin 
the  act)  "  must  be  something  more  than  asking:  it  is  a  requisitTon  in  the 
Shape  of  forcing."  And  anoUier  of  the  Judges  obsi^rved,  that  it  meant 
"  asking  money*  &c.  and  holding  out  a  threat  at  the  same  time  to  enforce 
it" 

(/>)  Lord  Kenyon  C.  J.  and  Eyre  C  J.  expressly  declared  themselves  of 
this  opinion  on  the  debate. 

the 
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die  very  act  of  the  9  Geo.  1.  which  makes  it  a  capital  offence  Ch.  XXill.  §  2. 
ID  kill,  wound,  or  deitroy,  any  deer  in  any  forest  or  park,  ^/*at  letters 
the  statme  16  Geo*  3»  c  SO.  having  made  that  offence  in  the        " 


aame  xv0rd9  a  misdemeanor  only.  But  if  the  two  statutes 
are  consistent  and  can  both  stand  togedier,  the  rifle  does  not 
apply,  and  the  last  apt  will  not  be  a  repeal  of  the  ficst* 
Here  the  stat;  9  Geo.  1.  extends  to  such  cases  only  in  which 
there  ia  a^i  actual  demand;  and  die  stat.  30.  Geo.  2.  reaches 
cases  m^uch  &Q  short  of  a  demand,  apd  includes  letters 
sent  with  a  view  or  intent  to  extort  iponey,  &oug^  no  de^ 
9iand  be  made.  The  consequence  is,  that  i^ither  pf  the  ob* 
jections  is  well  founded,  ai|d  the  conviction  is  right. 

Upon  the  conference  pn  the  abovis  case  it  was  agreed  by 
all  the  Judges,  that  if  the  indictment  were  framed  upon  the 
^at.  30  Geo.  3*  ai|4  »  denpand  proved,  there  must  be  ai^ 
aci|ttittal. 

John  J^aon  and  George  Springett  were  indicted  upon  Jepson  snd 
the  8tat»  %7  Geo.  ?,  c  15.  fiw  sending  to  the  prosecutor  5P""^f^'^^"^» 

Tkir     tKr     J  i_     7  11       .        T  ^^  Essex  Sum. Asf. 

Mr.  Woodgate  the  fquowmg  Letter.  1798,  cor.  Lord 

Maixh  3d  1 798.     ^^^Tl^'  ^ 

«_        ___         -        ^  ri»  »  MS.  J'ld. 

Mr.  Woodgate-^r-Sir,  I  am  very  sorry  to   acquaint   you  Conviction  on  the 
that  we  are  determined  to  set  your  mill  on  fire,  and  likewise  ?^  Geo.  2.  c.  \5. 

I       11    1  1  «•     •    •  1  ■  «  .  .         .  y^'*  tendinv  a  let' 

to  do  all  the  pubhc  mjury  that  we  are  able  to  do  you,  m  all  V  to  tiie  Vo^- 
Yoatfarmt  and  seteres  (a)  which  you  are  in  possession  of.  ^^"^  threateninff 

•..u^  --.  /AA    J  1  i_        A         ,.r       \'*  to  set  fire  to  his 

Without  you  on  next {b)  day  release  that  Ann  Wood "  milt,  and  like- 

whi<;h  you  put  in  ccmfinement.    Sir,  we  mention  in  ^  few  ]\  ^^*^  '^  ^^  f  ^^ 
^im,  and  we  hope  if  you  have  any  regard  for  your  ynte''jj'/the,\l'^e 
and  famUy,  you  will  take  our  meaning  without  aqy  thing  ][  ^^^^  f ^  ^' '^  ''>. 
further;    and  if  you  -do  not  we  will  persist  a9  fer  as  we'«  anflli^eTr. 
possibly  can,  so  you  may  lay  your  hand  at  your  (leart  and^^^^^''^''/'  .^^ 
strive  your  uttermost  ruin.     I  shall  not  mention  notlijingfl^^  mu.lT"^ 
nifxe  to  you,  until  such  time  as  3rqiu  find  the  few  lines  ^  feet,  ^^'^^  '^'  '^^^t 
.vith  our  respect.    So  no  mp^e  aj  diis  time  frop  nje,         '{pilf^^^^"^ 

R.  R.  P<*r^^^  »''/'  it 
It  1^  proved  that  the  letter  waa  of  the  hand-writing  ^Aj^lJ^Zd  ^he 
Jepson,  and  duit  it  w^s  thrown  by  the  Qther  prisoner  into  *^^^^t  a»  to  the 
Mr.  Woodgate's  yard,  fiom  whence  it  was  taken  by  a  ser- Itcl^^'JflyiT 
vant  of  Mr.  Woodgate  imd  delivered  to  him.    Mr.  Wood-/'^"'"^  «  buiin- 

ING. 

(a)  By  this  was  understood  tettin^t  or  lettlngs.  The  whole  letter  was 
evidently  the  production  of  an  illiterate  person,  bein^  falsely  spelt  nearly 
tbroughout. 

^b)  The  M'ord  here  was  unintellig'ible  in  my  copy. 

(fs^te 


1 1 16  Thrcatenifig  Letters  or  fFritings. 

Ch.  XXIIT.  §  2.  gate  swore  that  he  had  had  a  share  in  a  miH  three  jreais 
What  letters  before  this  letter  was  written,  but  had  no  mffl  at  that  thne. 
""*'"  "■'  '■"*■    Th^t  he  heH  a  ferm  when  the  letter  was  written  and  came 

to  his  hands,  and  still  holds  it,  with  sevenA  buildings  upCHi 
it.  It  was  objected  that  this  was  not  such  a  letter  as  com- 
prchended  the  offence  in  the  act  of  pariiament  (57  Gcow  S* 
c.  15.) 

At  a  conference  of  the  Judges,  after  conviction,  in '  Mi- 
chaelmas term  1708  (absent  Eyre  C.  J.)  it  was  agreed  tfuit 
thcfprosecutor  having  no  such  property  at  fte  time  as  Ae 
mill  which  was  threatetied  to  be  burnt,  that  part  of  Ae 
lettiT  must  be  laid  out  of  the  question.  But  as  to  the  rest  of 
it,  Lord  Kenyon  C.  J.  and  Bulter  Justice  were  of  opimon 
that  the  letter  must  be  understood  as  also  importing  a  liseat 
to  bum  the  prosecutor's  farm-house  and  buildings:  but  the 
other  Judges  not  thinking  that  a  necessary  construcdixi,  Ae 
conviaion  was  holden  wrong,  and  a  parddn  recommended. 
Girdwood's  But  in  Gird  wood's  case  after  mentioned,  a  letter  accusing 

case,  post.  s.  4.  ^^^  prosecutor  of  having  taken  away  the  life  of  a  bicod  of 

the  writer's,  who  was  come  to  revenge  funiy  was  ruled  to  be 
evidence  to  go  to  the  jury  upon  a  charge  of  sencUng  a  letter 
threatening  to  kitt  and- murder  the  prosecutor. 
Heminjp's  case  J^^^  Heming  was  indicted  for  sendiug  a  threatening  l^ter 
"Warwick  Siim.  to  William  James,  an  attorney  at  Henley,  without  any  name 
Chsimb^e^B^^  subscribed  to  it.  The  indictment  consisted  of  foaar  counts, 
MS.  Jud.  two  Upon  the  stat.  9  Geo.  1.  c.  23.  describing  the  letter  as 

i*'^'^^?^''!"^^^- a  letter  demanding  money,  And 'the  other  two  on  the  slat. 

ter,  referring  m  o  j^ 

tJie  terms  of  it  to  27  Geo.  2.  c.  15.  describing  it  as  a  letter  threatening '  to  kiB 
such  circumstwi^  ^^  murder.  The  letter  produced  in  evidence  was  cUrected 
ly  intcndea  to  d^- to  William  Jamcs  the  prosecutor,  and  was  lii  the  following 
fufte  tiiho  the  wri- y.^^^^  corresponding  with  the  description  in  the  indictment: 
ing  a  demand  of  ^^^yLr^  Jamcs,  before  I  put  my  intentions  in  foree  I  tfaongfat 
a  sum  of  money  cc  it  proper  to  acquaint  TOu  with  the  same.    I  am  ddtermin- 

tn  controversy  be-  ,       ,        '^    v    «     j.  •  i.        i      j        r  -r  t      % 

taaeen  him  and  "  cd  you  shall  die  With  a  leaden  tcvcr  if  you  don't  pay  the 
the  prosecutor,     a  money  you  have  taken  out  of  the  court  of  Kinr's  Bach: 

wAicA  the  latter  _-^";  i.,/.»  ^.tV^. 

hoii  received,  and^^  as  I  Can't  rest  to  think  ot  the  usage  I  received  from  you: 
w///cA  thefonner  a  j^  jg  ^orse  than  murder."   This  letter  was  proved  to  be 

had  bejore  insist- .,,,..  ri  •  t_  •t 

ed  shoula  be  ac»  m  the  hand-writing  of  the  prisoner,  who  sent  it  to  the  post- 
countedfortohimy  office,  from  whence  it  was  sent  in  the  usual  manner  to  the 

is  not  a  ttireaten'  v»       •       i  i  •  •  i  i         %        * 

ing  letter  viithin  prosecutor.  But  it  also  appeared  m  evidence  that  the  prose- 
/Atf  «jaf .  9  Geo.i*  cutor  had  formerly  been  employed  ift  his  profession  as  an  at- 
c.  15.  althoitgh  tomejr 

rA#  writer  did  not  substtibe  Jtis  nanie> 
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torney  by  &e  pmoner's  deceased  mother  in  her  lifetime:  Ch.  xxni.  $2. 
that  in  the  course  of  that  employment  he  had,  as  her  attor-  ^*^*f  f  ^^^* 

^        ,      '^ ,  ,  4.   ,  rViithtn  the  acts. 

ney,  received  a  sum  of  20/.  and  upwards  out  of  the  court  of . 

K.  B« :  and  that  the  prisoner,  who  had  been  reduced  to  great 
poverty,  had  conceived  an  opinion  that  the  prosecutor  had 
wronged  him  by  not  accounting  for  that  sum.  That  for  five 
or  six  years  last  past  the  prisoner  had  very  frequently  de- 
manded the  money,  and  abused  the  prosecutor  very  much 
for  refnsing  to  pay  it,  threatening  to  set  fire  to  his  house, 
and  using  other  menaces.  That  this  was  done  most  fre- 
quently when  he  was  in  liquor,  and  on  many  occasions 
when  he  was  sober.  That  the  prosecutor  had  frequently 
corresponded  with  the  prisoner,  and  was  well  acquainted 
wkh  his  hand-writing:  and  that  the  letter  in  question  was 
written  in  his  usual  manner  without  any  disguise  of  the  cha- 
racter. The  jury  found  the  prisoner  guilty;  but  Chambre  B., 
before  whom  he  was  tried,  respited  the  sentence  in  order  to 
take  the  opinion  of  the  Judges,  whether  as  the  transactions 
previous  to  the  sending  of  the  letter,  the  hand-writing,  and 
the  ccmtentd  of  the  letter  itself,  shewed  clearly  who  was  the 
writer,  and  that  he  could  have  no  intention  to  conceal  him- 
self; the  case  came  within  the  meaning  of  either  of  the 
acts  of  parliament,  although  no  name  was  subscribed  to  the 
letter.  On  the  first  day  of  Michaelmas  term  1/99  all  the 
Judges  assemUed  held  that  the  conviction  was  wrong:  for /j^|^g^„^  £„l^ 
the  prisoner  making  himself  known  in  the  letter,  was  the  ler  J.) 
same  thing  as  if  he  had  signed  his  name  to  it;  and  therefore 
such  a  letter  was  not  within  the  true  spirit  of  the  actj  He 
was  accordingly  recommended  for  a  pai'don. 

It  is  evident  from  the  whole  scope  of  the   acts  of  the         ^  3. 
9  Geo.  1.  and  27  Geo.  2.  making  the  oiFences  therein  de^  Dittinctioru  U- 
scribed  felony,  that  they  were  levelled  against  such  whose  ^t^^J^"^ 
intention  it  was  (by  writing  such  letters  either  without  names  names* 
or  in  fictitious  names)  to  concesd  themselves  from  the  know- 
ledge  of  the  party  threatetted,  diat  they  might  obtain  their 
object  by  creating  terror  in  his  mind  without  incurring  dan- 
ger and  responsibility  themselves.  In  this  respect  the  subse- 
quent act  of  the  30  Geo.  2.  c.  24.  which  only  makes  the 
offence  a  misdemeanor,  though  punishable  with  transporta- 
tion, is  very  difierently  worded  from  the  other  two,  for  it 
extends  to  any   letter  **  with  or  without  a  namcy^  &c.  or 

signed 
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Ch.  XXIII.  $  3.  signed  with,  a^cr/Vf  02^5  name,  &c.;,apd  therefore  kinay  well 
JDistinction  be-  include  letters  (in  other  respects  within  the  scope  qf   \i^ 
though  signed  in  the  writer  s  real  name. 


i>ffer«,  witing^      j^  \^  gjso  obscrvablc  that  the  latter  statute  has  the  word 

^  zurUing^^  as  well  as  ^*  kuer^^  which  is  not  included  ia  the 
enacting  part  of  the  prior  statutes,  though  it  occurs  in  the 
preamble  to  the  first  of  then^,  aiyd  the  stats.  12  Geo*  U  and 
22  Geo.  2.  extend  even  to  rnatsages. 
T/tingd€fnwuitd.     Another  difference  between  the  several  acts  is  with  respect 

to  the  thing  demanded:  this  under  the  stat.  9  Geo.  1.  must 

be  ^^  money,  venison,  or  other  valuable  thing:"  which  latter 

Ante,  s.  2.         description  includes  a  bank  note,  as  was  before  shewn  in 

Robinson^^  case.    But  under  the  stat.  27  Geo«  2.  the  guilt 
Iment,  is  ipcurred,  though  there  be  no  demand  made  of  any  thing 

in  the  letter:  and  the  stat.  30  Geo.  2.  only  reaches  cases 

where  the  letter  falls  short  of  an  actual  demand,  but  is  sent 

*^  with  intent  to  extort  or  gain  money j  goodsy  wares^  or  mcT" 

"  chandiae.^ 

Major's  case.         In  Edward  Major's  case  the  indictment  cha3::ged  that  the 

1796^  wid  before  pnsonej-  intending  to  extortand gainmoney  from  one  Augustine 

ftlltheJudgresinRayner,  unlawfully,  knowingly,  and  designedly  sent  to  the 

MS.  Bulier  j/  ^^^  ^'  R*  ^  certain  letter  in  writing,  Eicc.  thereby  threatoi^ 

and  MS.  Jud.    ing,  &c,,  and  then  set  forth  the  letter  as  follows:  *'  Sir»  I 

#*a«.^30Gea2.'"  received  a  letter  respecting  the  bill  which  I  gave  you 

i:.  2^.  for  tending  ^*>  when  wc  parted:  and  as.  you  know  I  have  it  not  in  my 

'iJ^^tSf^t''  P^wer  to  pay  it;  ai>d  if  I  had,  it  is  an  unjust  demand;  I 

extort  and  gain  "  have  only  to  observe,  that  if  you  do  not  immediately  retuim 

He^upp^cdty    "  ^^  ^^  me  as  an  acknowledgment  for  ^he  obscene  offence  of 

shraing  a  letter  ^^  sodomy  attempted  upon  me,  &c,  I  am  determined  to  pro* 

'cSli^TjC^.""  s«^"^^  y^^  ^°  *^  ^^°*^s^  ^S9r  of  the  law,  &c.  (Signed) 
tor  ^an  wtnatu-^^  £.  Major,  (and  dated)  June  1st,  1796i^^  ^'^^  ^  view  and 
Srf  norwif ttA  ^^^^^^  ^^  extort  and  gam  money  from  tlie  said  A.  R.  s^gaiost 
eertainMli drawn  the  form  of  the  Statute,  &c.  The  Judges,  op  reference  to  them 
^/Al^T^' Rafter  conviction,  in  Michaelmas  term  1796  held  the  convic- 

vt/ticn  the  prose-    ,  r       i_    i     ' 

cutor  v>as  the  tion  wrong;  for  the  letter  was  not  sept  to  extort  money j  but 
holder.  ^^  procure  the  delivery  up  of  the  bilL 

^  4.  Further,  the  stats.  9  Geo.  1.  and  27  Geo.  2.  prohibit  any 

What  a  sending  person  from  *'  knowingly  sending^"*  any  letter  such  gs  is  therein 
^  *        ^"       respectively  described.  The  stat.  30  Geo.  2.  exte^id^  to  such 


■    "*t  w 
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^  "knowingly  send  af-  delher  the  letters;  and  the  gtits.Ch.  Xxill.  54. 
12  Geo.  1.  and  22  Geo.  2.  to  such  as  **  write,  or  cause  to  Whatateiuting 

**  be  written,  or  knowingly  send  or  cause  to  be  sent  any LZ Zl — 

*♦  letter)'*  &c. 

Jdhn  Hammotid  and  Mary  Hammond  were  indicted  on  Hammond's 
the  statutes  9  Geo.  1.  c.  22.- and  27  Geo.  2.  c-  15.  iFor  fe- J^g^*^  ^^j^-^J!" 
loniously  sending  a   threatening  tetter  to  Daniel  Dancer,  hurst  J.  and 
deihanding  the  sum  of  10/.    The  indictment  consisted  0^2  Lwich  499. 
twelve  counts,  one  set  charging  that  the  prisoners  sent  and  Whert  the  wife 
delivered  the  said  letter;  and  another,  that  they  caused  it  ^^^%^^^^' 
be  sent  and  delivered.  It  appeared  in  evidence  that  the  pn^  the  hushand  cak- 
soners  were  hhsband  and  wife,  and  lived  as  servants  with  the  ""^'^j^^^^. 
prosecutor.  That  Mary  Hammoi^d  had  written  the  letter  in  held  that  the  htu- 
question,  and  that  it  was  delivered  to  the  ptt>8ecutorby  JoTin^^"^^',^"^^^^^^ 
Hammond,  wh6  said  he  found  it  in  the  prosecutor's  garden;  vjoe  not  within 
but  there  was  tto  evidence  that  he  had  any  knowledge  of  iu  g^eo^^ 
contents.     On  behalf  of  the  prisoner  it  Was  Submitted  to  the  27  Geo.  2.;  nor 
Court,  that  the  bffence  described  by  the  statutes  on  which  ^J^  ^b^^ia. 
the  indictment  was  founded,  was  the  **  knowingly  sending  erf,  unUee  *he 
a  threatening  letter,  &c. ;  but  that  the  evidence  oiily  proved  ZhZM^fhTh^- 
that  the  wife  had  written  the  letter,  and  that  the  husband  band^  mho  deli- 
had  delivered  it;  and  that  there  was  no  prpof  of  its  havinir  1^^^ '^' ^'^ 

,  rrii      ^  •  /&rify  to  the  con- 

been  sent  to  the  prosecutor.    The  Court  agreemg  as  to  the  tents, 

description  of  the  offence  in  the  statutes,  observed,  that  in 
cases  so  highly  penal  as  the  preseht  it  was. necessary  not  only 
to  considei*  the  intention  of  the  Legislature,  but  to  bring  the 
offender  within  the  words  of  the  statute.  That  the  mere 
act  of  writing  a  threatening  letter  would  not  constitute  the 
offence;  for  unless  the  writer  or  contriver  of  such  a  letter 
afterward  sent  it  to  the  party  whose  fears  it  Was  calculated 
to  alarm,  it  could  not  produce  the  mischief  which  the  Le* 
.  gislature  intended  alone  to  suppress;  and  they  had  according^ 
ly  adapted  the  words  of  both  the  statutes  to  that  exigency, 
viz.  if  any  person  shall  send  "*  any  such  letter,  Sec*  he  shall  be 
guilty  of  felony,**  &c.  That  it  was  impossible  to  conceive, 
that  carrying  a  letter  could  by  any  construction  be  compre- 
hended under  the  words  "  send  any  letter,"  which  were  the 
precise  terms  in  which  the  statutes  were  penned.  That  the 
Court  was  not  to  consider  what  the  Legislature  would  have 
done  if  they  had  contemplated  such  a  case  as  the  present,  but 
to  look  at  the  words  they  had  used,  and  to  construe  them 

according 
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Ch.  XXIII.  %  4.  accbrding  to  the  meaning  which  it  was  most  Ufceljr  they  oi- 

Whmt  a  tending  tettaiiied  at  the  time  the  subject  was  uader  their  coosideiv 

tion«  Then  at  the  time  those  statuiKS  passed,  it  aeemcd  diat 
the  Legislature  iiever  had  it  in  contemfdation  thst  vxjr  per- 
son  would  be  the  canrier  of  a  tkreafeeniiig  l^ter  wUch  he 
himself  had  written  or  contrived*   They  undoubtedly  coi»> 
oeived  that  such  a  ktter  would  be  sent  by  the  post,  or  hj 
«Qme  secret  conveyance,  so  as  to  prevent  the  discovery  of 
the  person  by  whom  it  was  sent.  It  was  dear  therefinw  ditf 
the  act  of  delivering  a  threatening  letter  was  not  tiK  oiencc 
described  in  the  statutes  of  9  Geo.  1.  r.  22.  and  27  Gcs.  2. 
c,  13.  But  if  my  doubt  cotild  be  entertaJned  upoA  tkax  pobt, 
the  Legislature  itself  had  removed  it;  for  by  the  sufaaeqaait 
act  of  the  dO  Geo*  3*  c.  24.  the  offn^ce  of  deiivering  as  vcS 
AS  pending  a  threatening  letter  was  mnde  a  misdemesnor, 
punishable  in  the  discretion  of  the  Court,  according  to  tbe 
circumstances  of  the   case*  That  statute  ma<le  it  evident, 
tiiat  where  the  Legislature  intended  to  extend  the  descriptka 
of  the  oiTence,  they  knew  how  to  make  use  of  proper  words 
to  express  that  intention;  and  it  shewed  that  they  had  it  not 
in  contemplation  to  make  the  dclipery  of  a  threatening  letp 
ter  felony,  when  the  statutes  on  which  the  present  indict- 
ment was  founded  were  passed.  But,  as  the  Couit  farther 
observed,  there  was  still  a  question  in  dus  case  for  the  con- 
sideration of  the  jury)  for  though  Mary  Hanunond  weit 
the   wife  of  the  other  prisoner,  yet  if  the  jury  vreie  of 
opinion  that  she  wrote  the  letter  herself,  without  any  inter* 
ference  of  her  husband,  and  sent  ^  by  him^  witboothii 
knowing  any  thing  of  the  conteifts,  to  the  prosecnctori  sbe 
alone  might  be  found  guilty;  but  otherwise,  both  the  pri- 
soners must  be  acquitted.    The  jury  upon  this  direction  ac« 
quitted  both  the  prisoners. 

Girdwood*8  Archibald  Girdwood  was  charged  on  the  stat*  27  Geo.  S. 

f 5!^\9«^  ^^^' c.  15.  in  the  first  count  of  the  indictment   cenerallv  jfor 

l776,MS.Crown  .  «.  •     i  ^       •  •.•  -.u   ^i.     r^    • 

Cas.  Res.  and    fcloniously  sendmg  a  certam  letter  m  wntmg  with  the  ficti- 
MS.  Gould  and  ^i^^  letters  of  J.   W.   subscribed   thereto,  to  one   John 

Buller  Is.  ,  , 

(1  Leach,  169.  Edridge,  &c.  threatening  to   kill  and  murder  him.    The 
1'  9;)      ,      .  second  count  was  for  Ending  a  letter  to  the  same  purport. 

Evidence  that  the         .  •-  .  ii<»  rit 

priwnerdeiivered^^^^^Z  out  the  letter  in  words  and  figures  as  follows: 

a  threatening  let'  a  Sir, 


1 


I  will  lay  my  life  iojP^^^f^'o  <^- 

-  1    »  ,  ,  veyed  to  tbd  prO' 

,  though  I  have  heexisecutor,  is  tuffi- 


Threatening  Letters  or  Writings.  1121 

.  «  Su*,  **  Feb.  9,  iy96.''     Ch.  XXIII.  $  4. 

"  I  am  Sony  to  find  a  gendeman   like   you  would   be  ^^^^  V^^^' 

*^  guilty  of  taking  M^  AUeater's  life  away  for  the  sake  of  two 

"  or  three  guineas;  but  it  wiH  not  be  forgot  by  one  who  is  "^  'l^^*!,"^/!^ 

^  but  just  OHne  home  to  reVenge  his  cause.    This  you  may  V/  wa«  p%a  in  the 

^^  depend  upon,  whenever  I  meet  you 

^*  him  in  ihjs  cause.    I  follow  the  road 

«  out  of  London;  but  on  receivmg  a  letter  from  M^AlJes-?"*'*?^^/^'^*^ 

-  tcr  before  he  died,  for  to  seek  n^enge  I  am  come  to  town-^J^S  tt  w 

^^  I  remain  a  true  friend  to  M*  Allester.  '«^,  ^^^  contenu, 

^  }•  ^f^  •    tbt  prosecutor  of 

Edridge  proved  the  receipt  of  the  lettlr  by  the  penny  post  ^^w"^  taken 

,.      ,  .       TV     .        ^     ^    T»     1    1  !_•  V    •     •    awav  the  iifir  of 

at  his  house  m   Davis   street,  Berkeley-square,  which  is  m  a  friend  of  the 
the  county  of  Middlesex;  and  his  tracing  it  up  to  one  'EmYi-^^'^^'*^^'^*^^ 
zabeth  Robinson,  who  swore  that  she  was  empbyed  in  fp^- him, ul7hlirce 
ing  errands  for  the  prisoners  in  Newgate;  and  that  having ^^^ ^o 'o '^•e^«r/ 
on  the  9th  of  February   received  this  letter  from  the  W^'tZtlfnllfm 
sonde's  hands  at  the  grate  at  Newgate,  she  immediately  car-  ond  murder  the 
ried  it  to  the  post-office  in  Newgate-street.    The  servant  of^^^f^j^^^^,^  ^ 
the  office-keeper  confirmed  her  account:  and  both  swore  to  vjhere  the  prose- 
the  identity  of  the  letter,  the  du^ction  bcbg  in  a  remark- ^^/^/^^""^^'^^^^^ 

able  hand.  though  delivered 

Mr.  Baron  Hodiam  directed  the  juiy,  which  was  erf  Mid-^j^^'^^"°"!;> 
dlesex,  to  consider,  1st,  Wheuier  iix)m  the  prisoner's  de- post  in  another 
Ihrering  the  letter  he  knew  the  contents  of  it?  2dly,  Whe-  *^^"^'^ 
ther  they  thought  the  letter  itself  contained  in  the  terms  of 
it  an  actual  threatening  to  kill  and  murder?  If  they  were  of 
opinion  that  it  did,  and  that  the  prisoner  knew  the  contents 
of  it,  they  ought  to  find  him  guiky;  but  if  they  thought  he 
did  not  know  the  contents,  or  that  the  words  might  import 
any  thing  less  than  to  kill  or  murder,  they  should  acquit 
him.  The  jury  found  him  guilty;  but  judgment  was  re- 
spited to  tadke  the  opbion  of  the  Judges  on  the  following 
points:  1.  Whether  there  were  sufficient  evidence  to  be  left 
to  the  jury  of  the  prisoner's  sending  the  letter  knowing  the 
contents?  2.  Whether  the  letter  purported  to  be  a  letter 
threatening  to  kill  or  murder?  3.  Whether  the  prisoner 
were  properly  tried  by  a  Middlesex  jurj';  the  letter,  though 
received  by  Edridge  in  Middlesex,  having  been  delivered  by 

7  D  tffe 


1122  Threatmi^g  Letters  or  Wriungt. 

Ch.  xxni.  $4.th^  prisoner  to  £•  Robinson  in  London^  and  by  her  put  into 
What  a  tending,  ^ht  officc^  which  18  also  in  Londou? 

In  Easter  term  1776,  ten  Judges  present  were  all  clearlf 

( AJisent  Dc  ^f  opinion  that  the  conviction  was.  right*  They  thought 
one  place  VA-  that  the  construction  of  the  letter  was  properly  left  to  the 
V'^''^  j^^'y  ^  ^^  whether  the  prisoner  knew  the  contents  of  it; 

Mauiul,  2  Term  ^i^cl  that  there  was  no  objection  to  the  trial  being  had  betbre 
Rep.  760.  s.  p.  a  Middlesex  jur)'.  The  prisoner  was  afterwards  executed* 
Ante,  1116.  ^^  Heming's  case,  the  letter  was  abo  sent  by  the  naedium 

of  the  post. 
Lloyd's  case  ^^  Lloyd's  case,  the  letter  was  dropped  in  a  vestiy-room 

post  a.  5.  frequented  by  the  prosecutor  eveiy  Sunday  morning,  whoe 

it  was  picked  up  by  the  sexton  and  given  to  the  [nx>secutDr: 
and  Mr.  Justice  Yates  had  no  doubt  but  that  this  w^as  a  send- 
ing within  the  act* 
Ante,  11X5.  So  in  Jepson  and  Springett's  case,  the  letter  was  thn>w& 

into  the  prosecutor's  yard,  from  whence  it  was  taken  up  by 
die  prosecutor's  servant  and  delivered  to  him* 

Indictment  and  Evidence* 

X  ^^  The  indictment  for  sending  an  incendiary  or  threatening 

Indictment  and  letter  must  set  forth  the  letter  itself,  that  the  Court  majr 

A^.r"'^''^*^' ^  judge  whether  it  be  one  of  that  kind  which  falls  within  the 

2  MS.  Sum.  329.  .  ^   t 

Vije  Cr.  Cir.      purview  of  the  respective  statutes* 

J''*™P,  In  Lloyd's  case,  who  was  tried  by  Mr.  Justice  Yases,  die 

Hereford  sp!  indictment  only  followed  the  words  of  die  Black  Act 
Ass.  1767,  cor.  ^9  Geo.  1.  c.  22.),  and  charged  diatthe  prisoner  "  knowing^f, 
MS  ut  supra  *'  iinlawfuDy,  wickedly  and  feloniously,  did  aend  a  ceitain 
and  MS.  Bui-  u  letter  in  writing,  without  any  name  subscribed  and  signed 
Iniictmeritfor  "  thereto,  directed  to  one  £dward  Salway,  by  the  nanoie  of 
tftiJinf^r  a  tbreu-  tt  Edwsrd  Saiway  Esq,  demanding  money,  to  ^it,  100  gui- 
Mct'iL  'tbe^f^ter.  *'  ^'^^t  8ic.  to  the  great  damage  of  the  said  E.  S.  and  agamst 
Stating  that  the  ♦*  the  lorm  of  the  statute,  &c."  After  conviction,  it  was 
aletta-.Zlrcct&i  niovcd  in  arrest  of  judgment,  that  the  indictment  was  bad 
to  the pro4ecHtor,\n  xyifo  respects»  first.  Because  it  did  not  charge  that  the 
^entl^itiJui^x-  Defendant  sent  the  letter  to  Mr.  Sahvay  the  prosecutor,  bat 
pressly  aile^^ing  oiily  that  he  Sent  (without  saying  to  whom)  a  certain  letter 
!^«r''fr/Jle'^^^  ^(?  Mr.  Satway.  Secondly,  Because  neither  the  let- 

secutor.  ter  nor  even  the  substance  of  it  was  set  forth  in  the  indict- 

ment. 
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ment.  The  learned  Judge,  in  reporting  the  case  afterwards  Ch.  xxni.$  5. 
to  the  rest  of  the  Judges,  observed,  as  to  the  first  objection,  Jndicm^t  and 

diat  it  had  no  degree  of  weight  with  him:  for  it  seemed  to L-. 

be  very  immaterial  whether  the  letter  were  sent  directly  to 
the  prosecutor,  or  were  put  into  a  more  oblique  course  of 
cootrejrance,  by  whieh  it  might  finally  come  to  his  hands. 
The  fact  being  that  the  prisoner  dropped  the  letter  into  a 
vestry-room  which  Mr.  Salway  frequented  (a)  every  Sunday 
morning  before  service  began,  from  whence  the  sexton  had 
picked  it  up  and  delivered  it  to  him.  But  the  second  ob- 
jection seemed  to  him  a  very  strong  one ;  and  therefore  he 
respited  judgment  for  the  opinion  of  the  Judges  upon  it. 
It  was  argued  for  the  prosecutor  that  this  indictment  pur- 
sued the  very  words  of  die  statute  9  Geo.  1.  c.  22.,  which 
in  general  cases  was  holden  to  be  sufficient.  That  the  De- 
fendant was  charged  with  sending  this  letter  ^'  feloniously, 
and  contrary  to  the  form  of  the  statute  ;^'  and  th^  those 
words  import  that  the  letter  was  of  such  a  nature  as  the 
statute  had  in  view.  That  the  jury  had  found  the  Defend- 
ant guilty  to  the  whole  extent  of  that  charge;  and  therefore 
it  must  be  taken  that  the  letter  which  was  proved  to  the 
jury,  and  upon  which  their  verdict  was  founded,  was  a 
menacing  letter,  and  within  the  true  meaning  of  the  sta- 
tute. That  if  it  were  not  such  a  letter  it  was  to  be  pre- 
sumed that  the  prisoner  would  have  been  acquitted,  as  all 
these  trials  were  superintended  by  a  Judge  who  must  be 
supposed  to  g^ve  proper  directions  to  the  jury.  In  answer, 
it  was  admitted  that  in  general  cases,  if  an  indictment  on  a 
,  Statute  pursued  the  words  of  the  statute  itself,  it  was  suffi- 
cient; but  those  were  cases  whece  the  words  of  the  statute 
contained  a  complete  description  of  the  offence.  But  when 

(a)  ^.  Whether  if  one  intentionally  put  a  letter  in  a  place  where  it  Li 
likely  to  be  seen  and  read  by  the  party  for  whom  it  is  intended,  or  to  be 
found  by  some  other  person  who  it  is  expected  will  forward  it  to  such  party, 
and  the  letter  do  according»ly  reach  its  intended  destination,  this  may  not 
be  said  to  be  a  sending  to  tuck  party^  supposing  such  an  allegation  to  be  ne- 
cessary upon  the  true  construction  of  the  acts?  The  same  sort  of  evidence 
vas  given  in  Springett'g  case,  before  mentioned,  in  support  of  the  allej^a-  Ante,  p.  1115. 
tion  of  sending  a  threatening  letter  to  tiie  prosecutor,  and  no  objection 
Was  made  on  that  ground.  And  the  general  ciirrent  of  precedents  is  in  the 
same  form.  Upon  tiie  whole,  it  became  unnecessary  for  the  Judges  to 
jfiveany  opinion  on  this  point  of  the  case  in  question. 

the 
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Ch.  XXIII.  $  5.  the  statute  related  to  a  particular  kind  of  letter,  the   indict- 
Znrtctment  and  ment  should  State  the  letter  itself,  that  the  Court  might  sec 
-     -  -     '  -    whether  it  were  one  of  that  kind*  That  in  every  indictmeot 
a  complete  offence  must  be  shewn,  so  as  to  enable  the  Court 
to  give  judgment  upon  it  in  case  a  demurrer  were  joined  or 
a  writ  of  error  brought.    But   if  the  words  **  feloniouaty* 
and  '^  contrary  to  the  statute"  should  be  deemed  sufficaenty 
it  would  leave  the  construction  of  the  law   to  the    jtuy* 
That  in  all  indictments  of  forgery  the  instrument    foraged 
must  be  set  forth,  that  the  Court  might  see  that  is  was  one 
of  that  kind  which  fell  within  the  purview  of  the  staitote« 
Mr.  Justice  Yates  further  stated,  that  he  had  since  caused 
inquiries  to  be  made  into  the  practice  of  the  Old  Bailey,  said 
upon  the  Western  and  Home  Circuits,  and  found  that  m 
all  indictments  upon  this  act  of  parliament  the  letter  itself 
was  generally  set  forth.    And  that  the  clerks  did  not  re> 
member  an  instance  where  the  indictment  did  not  state   at 
least  the  substance  of  the  letter.  In  Trinity  term  following 
the  Judges  were  consulted  on  this  case ;  and  they  were  of 
opinion  that  the  indictment  was  bad  in  not  setting  forth 
the   letcer  itself.  For  if  the   words  **  feloniously  and  con- 
trary to  the  form  of  the  statute"  were  allowed  to  supply  the 
place  of  the  letter,  it  would  be  leaving  it  to  the  prosecutor 
to  put  his  own  interpretation  upon  it,  and  to  the  jury  the 
construction  of  the  matter  of  law. 

Not  oiily  the  letter  itself  must  be  truly  set  out  in  the  in- 
dictment, but  the  alleged  intent  of  the  writer  in  sending  it 
must  be  such  as  is  consistent  with  and  deducible  from  the 
Major's  c.;se,     ^^^^^^*  Therefore,  where,  in  Major's  case,  the  allegation  was» 
ante,  1118.        that  the  letter  was  sent  to  extort  monetj^  and  it  appeared 

upon  the  face  of  it  to  have  been  sent  with  a  view  of  pnv 
curing  the  delivery  up  of  a  bill  of  exchange,  the  allegation 
was  holden  not  to  be  sustained. 

^  5^  It  appears  from  Robinson's  case,  before  mentioned,  that 

JEvideuce.      prior  and  subsequent ietters  from  the  prisoner  to  the  party 

ame 'nio  ^^^^' ^^^^^**^"^^  ^^^  ^^  given,  in  evidence  as  explanatory'^  of  the 

meaning  and  intent  of  the  particular  letter  on  which  the 
indictment  is  framed. 

Trio/. 
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Gfa.  XXIII.  i  7. 

Trial.  ^^' 

■ 

Under  the  14tlf  clause  of  the  act  of  the  9  Geo.  1.  c.  22.         a  ^^ 
the  trial  may  be  had  in  any  county  in  England  at  the  option         TWo/. 
of  the   prosecutor.  But  no   express  provision  is  made  ^^^I^^^^q^^ 
extend  the  same  privilege  to  cases  falling  under  either  of 
the  statutes  of  Geo.  2.,  which  must  therefore  be  governed 
by  the  general  rule.  If  it  be  a  necessary  ingredient'  in  this  Vi-  ante,  1119; 
<rffence  that  the  threatening  letter  should  come  to  the  hands 
of  the   party  threatened,   then  it   seems  that  the   county 
wherein  it  is  so  received  is  that  in  which  the  trial  should 
properiy  be  had,  because  till  then  the  offence  is  not  complete. 
But  if  the  mere  act  of  sending  such  a  letter  with  intent  that 
the  threat  therein  contained  should  reach  the  prosecutor,  con- 
stitute the  offence,  a  construction  which  the  words  of  the 
enacting  clauses  will  satisfy,  and  which  may  be  thought  to 
be  confirmed  by  the  opinion  of  Mr.  Justice  Yates  in  Lloyd's  Ante,  Xit2, 
case;  then  it  follows  that  the  trial  may  be  had  in  any  coun- 
ty into  which  the  letter  goes  in  the  progress  of  such  send- 
ing. It  has  indeed  been  sometimes  contended  on  behalf  of 
a  prisoner  indicted  where  the  letter  was  received,  that  the 
trial  could  -only  be  had  in  the  county  where  the  original 
sending  by  the  act  of  the  prisoner  himself  was  proved:  but 
this  has  b^en  over-ruled;   and  the  venue  has  been  holden 
to  be  well  laid  in  the  county  in  which  the  letter  was  re- 
ceived by  the  part}'  to   whom  the  threat  was  addressed. 
But  I  can  find  no  case  where  the  venue  has  been  laid  in 
any  other  than  that  county  where  this  point  has  come  in 
judgment.    In  Girdwood's   case  the  trial  was  had   in  the  Ante,  s.  4w 
county  where  the  threatening  letter  was  received.  And  so 
it  was  in  the  following  case. 

An  indictment  on  the  stat.  30  Geo.  2.  against  two  Defend-  Esscr's  case, 
ants  for  sending  a  letter  to  the  prosecutor,  threatening  to  Westnunstcr 
accuse  him  of  an  unnatural   crime,  with    intent  to  extort  Trin.  7  Geo.  S. 
money  from  him,  laid  the  offence  in  Middlesex,  but   the  !iJ?'  ^J}^^^^  h 

^  '  ,  ,  ^  IOC  offence  of 

letter  was  dated  from  Maidstone  in  Kent.  The  ^tnAin^  \t  sending  a  tbrea/ 
was  proved  by  the  Defendant's  confession.  It  was  obiected  *f"^Sl^-^*^i  *^^ 
that  as  the  letter  was  dated   and  sent  by  the   post  n*om  county  ^berrfit  is 
Maidstone,  the  fact  of  the  sending,  T\-h:ch  constituted  the  ^^^^'"^''^^  ^^^ 

off?ncc. 
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Ch.  XXIII.  $  7.  oiFence,  was  committed  in  Kenty  and  the  indictment  would 
Trial.  not  lie  in  Middlesex.  But  Lord  Mansfield  C.  J-  held,  that 
as  it  was  directed  to  the  prosecutor  in  Middlesex,  where  it 
was  delivered,  that  was  a  sending  ^i  Middlesex;  for  the 
whole  was  to  be  considered  as  the  act  of  the  Defendant  !• 
the  time  of  the  deliveiy  in  that  county. 
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street,  Baltimore. 

1.  EAST'S  REPORTS  of  Cases  ar^ed  and  determined  in  the  Court 
ef  King^s  Bench,  with  Tables  of  the  names  of  Cases  and  principal  matters. 
In  6  volumes,  commencing  1800,  ending- 1805.  30  dolls. 

The  sixth  volume  is  just  published,  which,  or  any  of  the  volumes,  may  be 
bad  separate. 

:  /  These  Reports  may  be  considered  as  a  new  series  or  continuation  of 
Burnford  and  East's  Reports,  8  vols,  (printed  and  forsale  at  B^-rne's.)  Mr. 
East  is  continuing  his  Reports;  as  they  appear  Byrne  intends  to  publish 
Uieffi,  as  well  as  the  following. 

3.  REPORTS  in  the  Courts  of  Exchequer  and  Common  Pleas,  by 
Bosannuet  and  PuUen.  3  vols,  are  already  published,  commencing  1796^ 
ending*  1804    18  dolls. 

3  DALLAS'S  REPORTS  of  Cases  ruled  and  adjudged  in  the  nwral 
Courts  of  the  United  States,  and  of  Pennsylvania,  held  at  the  seat  of  the 
Federal  Government,  3  vols.  15  dolls  Any  volume  may  be  had  separate  at 
6  dolls.  The  fourth  volume  is  now  in  press,  and  will  comprise, 

1.  Reports  of  Cases  in  the  Supreme  Court  of  the  Unitta  State*  during  the 

years  1799  and  1800,  terminating:  with  tlie  removal  of  the  seat  of  the 
Federal  Government  from  Philadelphia  to  Washington. 

2.  Reports  of  Select  Cases  in  the  Circuit  Court  dftbe  United  State*  for  the 

Pennsy)^'ania  District. 

3.  Reports  of  Select  Cases  of  Fiscal  jurisdiction  in  the  Binrict  Court  of 

Annsyivania. 

4.  Reports  of  Select  Cases  in  the  S^'gb  Court  of  Errors  and  Appeals  of 

Pennsylvania 

5.  Reports' of  Select  Cases  in  the  Supreme  Court  of  Pennsylvania. 
.  An  Appendix. 

August,  1804. 
Subscriptions  received  for  Mr.  Dallas's  4th  volume  of  Reports  by  the 
publisher,  and  the  booksellers  throughout  the  United  States,  and  for  the 
following  most  valuable  book  to  the  profession. 

Reports  of  the  most  learned  Sir  Edmund  Saunders,  Knt. 
late  Lord  Chief  Justice  of  the  King's  Bench,  of  several 
Pleadings  and  Cases  in  the  Court  of  King's  Bench,  in  the 
time  of  the  reign  of  his  most  excellent  majesty  king  Charles 
the  second.  With  three  Tables:  the  first,  of  the  Names  of 
the  Cases;  the  second,  of  the  Matters  contained  in  the 
Pleadings;  ^d  the  third,  of  the  principal  Matters  contained 
in  the  Cases.  The  third  edition.  With  notes  and  references 
to  the  pleadings  and  cases.  By  John  Williams,  Serjeant  at 
Law.  In  two  volumes,  divided  into  three  parts* 

From  the  Annual  Revienfor  1802. 
One  of  the  most  valuable  books  of  Reports  ever  given  to  the  profession 
of  the  law,  was  that  of  Sir  Edmund  Saunders,  Lord  Chief  Justice  of  the 
court  of  King's. Bench,  in  the  reign  of  Charles  II.  It  contidns  the  records  at 
length  of  each  case  before  the  court,  and  in  a  very  concise  and  clear  man- 
ner states  the  objections  and  arguments  of  the  counsel,  and  opinions  of  the 
Judges.  As  Saunders  was  deeply  versed  in  the  science  of  special  pleading, 
and  was  himself  counsel  in  most  of  the  cases  he  reported,  the  points  dis- 
cussed are  given  with  cleai*ness,  and  with  a  truth  to  which  a  special  pleader 
more  readily  attains,  whose  habits  sharpen  the  mind  to  a  quick  perception 
of  legal  distinction,  and  discipline  it  in  a  close  adherence  to  the, severest 
logic.  These 
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These  Reports  were  first  published,  the  records  in  Lstin,  and  the  trga- 
nents  in  French,  in  the  ye;u-  16b6.  A  superior  edition  ckme  out  in  1722.  In 
1799  the  present  editor,  Mr.  Serjeant  Williams,  publiiihtd  a  first  volume^ 
and  he  has  now  completed  his  work  by  this  second  volume,  in  two  parts. 

This  edition  is  not  merely  enriched  with  many  references  to  new  autho- 
rities, but  the  editor  has  added  numerous  and  very  long  notes  -,  in  which, 
he  has  discussed  with  an  industry,  an  accuracy  of  discrimination,  and  an 
I  extent  of  leg-al  research  and  learning,  rarely  excelled,  most  of  the  beads  of 
\  f  the  law  connected  with  the  subject  of  the  reports.  This  second  volume 
contains  a  dedication  to  Lord  Eidon,  a  second  preface,  and  a  most  useful 
index  to  the  notes. 

The  skill  with  which  these  notes  have  been  composed  has  been  corres- 
pondent to  the  judicious  and  excellent  object  of  them.  The  editor  declareiy 
hi  his  prefaces,  that  they  were  written,  as  well  with  a  view  of  inciting  the 
student  to  a  diligent  perusal  of  the  pleadings,  and  giving  him  a  knowledge 
not  only  of  the  excellence  or  defects  of  those  before  him,  but  of  the  grounds 
and  reasons  upon  which  the  rules  of  special  pleading  and  practice  were 
founded,  and  the  variations  which  modern  times  had  adopted  from  older 
forms ;  as  of  affording  the  more  experienced  a  useful  book  upon  the  cir- 
cuits, where  many  cannot  be  referred  to-  With  these  intentions,  Mr  Ser- 
jeant Williams  has  digested  into  them  the  doctrines  and  authorities  re- 
lating to  most  kinds  of  practice  and  special  pleading,  and  mary  of  general 
laws.  Several  are  complete,  though  concise  treatises  upon  their  rcs{)ective 
subjects.  To  expatiate  upon  tl)e  utility  of  such  a  work  is  superfluous. 
Every  lawyer  will  read  it  with  interest  and  advantage. 

LAW  OPINIONS  OF  THIS  WORK. 

South  Third-street,  January  14th,  1806. 
Sir, 
I  am  happy  to  find  that  you  propose  reprinting  Serjeant  Williams'  edi- 
tion of  Saunders. 

The  merits  of  that  accurate  reporter  have  long- been  recognised,  but  it  is 
not  perhaps  going  too  far  to  say  that  they  are  fully  equalled  by  his  commen- 
tator; a  body  of  notes  so  luminous,  correct,  and  comprehensive,  has  not 
perhaps  appeared  suice  Chief  Jiistice  Coke's  Commentary  on  Littletcm. 
,  The  book  appears  to  have  met  with  the  most  favourable  reception  in 
England,  and  I  should  suppose  it  an  impeachment  of  the  knowledge  and 
judgment  of  the  Profession  in  this  countrj-  to  doubt  the  success  of  your  in- 
tended  impression.  I  am,  very  truly,  your  most  obedient  servant, 

WILLIAM  RAWLE. 
Mr.  P.  Byrne. 

Kortbumbcrland,  20th  March,  1806. 
Deau  Sir, 

I  am  very  glad  to  hear  that  you  mean  to  republish  Serjeant  Williams* 
edition  of  Saunders.  I  know  of  no  repoiier  so  well  edited  or  any  law  book 
that  has  called  forth  more  decided  approbation  from  the  persons  best  qua- 
lified to  judge  of  its  merits. 

**  In  the  rase  cited  from  that  excellent  book»  the  Reports  of  Saunders 
(says  Lord  Eldon)  made  still  more  excellent  by  a  late  edition,"  8tc.  2  Bos. 
&  Pull  23    See  also  2  Bos.  &  Pull.  19.  387. 

**  The  cases  are  very  accurately  stated  in  my  brother  Williams'  edition 
of  Saunders,  (says  Lord  Alvanley,  3  Bos.  &  Pull.  178.)  and  1  cannot  lay 
down  the  principle  in  better  terms  than  he  has  used.** 

"  I  will  not  go  (says  Lord  Kenyon,  1  East,  428.)  through  all  the  cases, 
because  they  are  collected  with  great  ability  by  Mr.  Serjeant  Williams  in 
a  note  in  his  edition  of  Saunders*  Reports  to  which  I  refer  generally."  See 
also  1  East,  95.  «.  2  East,  53.  580.  3  East,  108. 

3  East,  5.  Hope  v.  Bagice,  Lawrence  Justice  referred  tothe  note  by  Serjt. 
Williams  at  the  end  of  the  case  of  Wheally  v-  Lane,  1  SaunderF.  216 — 219. 
where  all  tlie  cases  were  collected  with  great  ability. 

I  think  I  need  not  wish  you  success  in  this  undertaking;  for  1  fancy  no 
lawyer  will  deem  his  library  sufficiently  fiuiiished  without  a  copv  of  this 
work.  your»s  truly,  THOMAS  COOPER. 

Mr.  P.  Byrne. 


